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THE  SUPREME  COURT  OF  THE  UNITED  STATES 


AT 


JANUARY  TERM  1890. 


Jakes.  Cabvsb,  Plaintifp  m  Ebbqk  w.  Jakes  JACKsoNf  on  the 
DEMISE  OF  John  Jacob  Astob,  Theodosius  Fowube^  Cadwac- 

LADBE  D.  COLDJLN,  CoBKEUim  J.  fioOET,  HbIVEY  OaOE  MoSBD, 

Mabia  MoBBiB,  TnoKAfl  Hinss  akb  John  Hiiou,  DEFEifDAim 
a  Eebob^ 


ne  piMtke  of  briiigh^  the  whole  of  the  ehaijge  of  Ibe  coort  deIN 
Id  Iho  court  belovr  for  nvioir  bolDfo  this  court,  b  untolhorited,  tod  eztiemely 
iBcoBvenloot,  both  to  tho  InMor  and  to  tho  tppellato  cowt.  With  tho  charge 
of  the  court  to  the' Jury  upon  meie  matten  of  bet,  and  with  ita  commentaries 
upon  the  weight  of  evidence,  this  court  has  nothtaig  to  do.  ObiervaAona  of 
that  aatiue  are  undeiatood  to  be  addreaaed  to  the  jury,  merely  for  thei^  con 
aideration  aa  the  ultimate  jodgea  of  the  mattera  of  fact ;  and  are  entitled  to  no 
•  mote  weight  or  bnportance  tina  the  Jury  in  the  ezerctae  of  their  own  Jud^ 
ment  chooae  to  give  them.  They  neither  are,  nor  are  understood  to  be,  binding 
on  tliem,  aa  the  true  and  concloaive  eipoaition  of  the  evidence.  If,  in  summing 
op  the  evidence  to  the  jury,  the  court  should  mistate  the  law,  that  would  just- 
ly furnish  a  ground  for  an  exception.  But  the  exception  should  be  strictly  con- 
fiaed  to  that  mistatement ;  and  by  iMting  made  known  at  the  moment,  would 
often  enable  the  court  to  correct  an  erroneoua  expression,  so  as  t6  explain  or 
qualify  it  hi  auch  manner  as  to  nudce  it  wholly  unexceptionable,  or  perfectly 
distinct.    [90] 

The  plahiliff  claimed  title  under  a  marriage  settlement  purporting  to  be.  executed 
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.  [Carver  «f .  Jaektoo  «x  dan.  Aftor  at  al.] 

the  18th  ef  Jaooaiy  1758,  bj  an  indantnra  of  talaaia  betwaao  Ifarj  PUHpaa, 
of  the  fint  part,  Rofer  Monto ,  of  the  aeeond  fwrt,  and  Joanna  Phflipto  and 
Beverly  RobioMD,  of  the  third  part.  Wherel»y,  in  conalderation  of  a  mairiago 
intended  to  bt  flolemniaed  between  Roger  Morria  and  Mary  Philipee,  Ice.  R.  IL 
and  H.  P.  granied,  But.  to  J.  P.  and  B.  R.  » in  their  actual  poMewion  now 
beiog^  by  virtue  of  a  bargain  and  aale  to  them  thereof  made  for  one  whgle  year, 
by  indenture  hearing  date  the  day  next  before  the  date  of  these  preaenia,  and 
by  force  of  the  statute  for  tianaferring  uses  into  possessions,  and  to  their  heira, 
all  thoM,*'  &c.  upon  certain  trusts  therein  mentioned.  Thb  indenture,  signed 
and  sealed  by  the  parties,  and  attested  by  the  subscribing  witnesses  to  the  seal- 
ing and  deiivery  thereof,  with  a  certificate  of  William  Livingston^  one  of  the 
witnesses,  and  the  execution  thereof  before  a  Judge  of  tlie  supreme  court  of  the 
state  of  New  Yorlr,  dated  the  5th  of  ApHI  1787,  and  of  the  recording  thereof 
in  the  secretary's  oflfice  of  New  York,  was  offered  in  evidence  by  the  plaintiff', 
and  objected  to,  on  the  ground  that  the  certificate  of  the  execution  waa  not 
Icfca:  aud  competent  evidence,  and  did  not  entitle  the  pkintiff'to  read  the  deed 
without  proof  of  its  execution.  A  witness  waa  sworn,  who  proved  the  hand 
wriiiog  of  William  Livingston,  and  of  the  other  subscribing  witness,  both  of 

.  whom  were  dead.  The  certificate  of  the  judge  of  the  aupreme  court  of  New 
York  stated,  that  William  Livingston  had  sworft  before  him,  that  he  saw  the 
parties  tc  the  deed,  **  sign  and  teal  the  indenture,  and  deUoer  Uob  tb  *  and 
each  oftKeir  voluntary  actt  and  deed*,"  hue.  By  the  Court  According  to 
the  laws  of  New  York,  there  was  sufficient  prima  facie  evidence  of  the  due 
execution  of  the  indenture ;  not  merely  of  the  signing  and  sealing,  but  of  the 
dfctivery,  to  justify  the  court  in  admitting  the  deed  to  be  read  to  the  Jury; 
and  that  in  the  absence  of  all  controlling  evidence,  the  jury  would  have  been 
bound  to  find  that  the  deed  was  duly  executed.  [82] 
The  plaintiff'.  In  the  ejectment,  derived  title  under  the  deed  of  marriage  settle- 
ment of  the  15th  of  January  1758,  executed  by  Bfary  Philips(»,  who  afterwarda 
interroarriad  with  Roger  Morria,  and  by  Roger  Morria  and*  certain  truateee 
named  in  the  same.  The  premises,  before  the  execution  of  the  deed  of  mar- 
riage settlement,  were  the  property  of  Mary  Philipse,  in  fee  simple.  T:.e  de- 
feo^Unt  claimed  title  to  the  same  premises  under  a  aale  made  thereof,  as  the 
p*  jperty  of  Roger  Morris  and  wife,  by  certain  commissioners  acting  under  the 
authority  of  an  act  of  the  legislature  of  New  York,  paaaed  thn22d  of  Oetober 
1779,  by  which  the  premisea  were  directed  to  be  aold,  aa  the  property  of  Roger 
Morris  and  wife,  as  forfeited  ;  Roger  Morris  and  wife  havmg  been  dectared  to 
.be  convicted  and  atuinted  of  adhering  to  the  enemiea  of  the  United  Statea. 
Not  only  is  the  recital  of  the  lease  in  the  deed  of  marriage  M^H^BMBt  evidenee 
between  the  original  parties  to  the  same,  of  the  exisleaee  of  the  leaae ;  but 
between  the  parties  to  this  case,  the  recital  is  conclusive  evidence  of  the  same, 
and  superseded  the  necessity  of  introducing  any  4»ther  evidence  to  eatablish 
it.    [83] 

The  recital  of  the  lease  in  the  deed  of  release  in  the  preaent  caaov  waa  coneluslve 
evi'dence  upon  all  persons  chiming  under  tho  Dartiea  in  privity  of  estate,  as 
those  la  this  case  claim.  And,  independently  of  authority,  the  court  would 
have  arnved  at  the  same  conclusion  upon  principle.     [88] 

As  to  the  law  of  estoppels.     [88] 

Leases  like  otlier  deeds  and  grants  may  be  presumed  from  long  posseasloo,  which 
cannot  otherwise  be  explained ;  and  under  such  drcumstancea,  a  recital  in  an 
old  daed,  of  the  fact  of  such  a  lease  having  been  executed,  i«  certainly  pre- 
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toBptlTe  pvoof  or  ttronger  Id  fcvonr  of  fach  potBOMioo  under  title,  than  the 
naked  ^rMomption  ariaiog  from  a  mere  anezplained  poiaeafion.    [84] 

Hie  aaee  deelaied  in  a  deed  of  marriage  aettlement  were ;  to  and  for  the  uae 
of  "Joanna  Pliillpee  and  Beverly  Roblnaon,  (the  relehsees),  and  their  heire, 
until  the  aolemnization  of  the  aiid  intended  marriage ;  and  from  and.  imme- 
diately after  the  aolemnization  of.  the  eaid  intended  marriage>  then  to  the  aae 
and  behoof  Of  the  aaid  Mary  Philipse  and  Roger  Morria,  and  the  tarTlvor  of 
them,  for  and  during  the  time  of  their  natural  liToa,  without  impeachment  of 
watte ;  and  from  and  after  the  determination  of  that  eatate,  tken  to  the  vie 
and  behoof  qftueh  ekiid  or  ehiidrenf  as  ehMl  or  may  be  proereited  between 
tikem,  and  to  hie,  her  or  their  heirs  and  tueigne  for  ever.  But  in  case  the 
aaid  Roger  Morria  and  Mary  Philipse  shall  have  no  child  or  children  begotten 
between  them,  or  .that  such  child  or  children  shall  happen  to  die  during  the  life 
time  of  the  aaid  Roger  and  Mary,  and  the  said  Miiry  ahould  surrive  the  said 
Roger,  UfithotU  ieeue,  then  to  the  use  and  behoof  of  her,  the  said  Mary  Phi- 
lipee,  and  her  heirs  and  assigns  forever.  .  And  in  case  the  aaid  Roger  should 
survive  the  said  Mary  Philipse,  without  any  ieeue  by  Iter,  or  that  such  ieeue 
U  then  dead,  wiUtout  leaving  ieeue,  then  after  the  decease  of  the  said  Roger 
Morris,  to  the  only  use  and  beiioof  of  such  person  or  persons,  and  in  such 
manner  and  form  as  the  said  Mary  Philipse  shall,  at  any  time  during  the  said 
intended  marriage,  desire  the  same  by  her  last  will  and  testament,  Sec.  ke. 
The  marriage  took  effect,  children  were  bom ;  all  before  the  attainder  of  their 
parents  in  1T79.  Mary  Morris  survived  her  husband,  and  died  in  1826,  leaving 
her  childien  surviving  her.  This  is  a  clear  remainder  in  fee  to  the  children  of 
Roger  Morris  and  wife;  which  ceased  to  be  contingent  on  the  birth  of  ihe  first 
cliild,  and  opened  to  let  in  after  born  children.    [90] 

It  Is  perfectly  consistent  wilh  this  limitation,  that  (he  estate  In  fee  might  be  de- 
feasible, and  determinable  upon  a  subsequent  contingency ;  and  upon  the  hap- 
pening of  such  contingency,  might  pass  by  way  of  shifting  executory  uae  to 
other  persons  in  fee,  thus  making  a  fee  upon  a  fee.    [90] 

The  general  riile  of  law  iounded  on  public  policy  is,  that  limitations  of  this  nature 
ahall  be  construed  to  be  vested  when,  and  as  soon  as  they  may  vest,  llie  pre- 
sent limitation  in  its  terms  purports  to  be  contingent  only  until  the  birth  of  a 
cliUd,  and  may  then  vest  The  estate  of  the  children  was  contingent  only  until 
their  birth,  and  when  the  confiscation  act  of  New  York  passed,  they  being 
all  bom,  it  was  a  vested  remainder  in  them  and  th'eic  heirs,  and  not  liable  to 
be  defeated  by  any  transfer  or  destruction  of  the  life  estate.    [92] 

The  act  of  the  legislature  of  New  York  of  May  1, 1786,  gave  to  the  purchasers 
of  forfeited  estates  the  like  remedy  in  caae  of  eviction,  for  obtaining  compen- 
sation for  the  value  of  their  improvements,  as  is  directed  in  the  act  of  the  12th 
of  May  1784.  The  latter  act  declares,  that  the  person  or  persons  having  ob- 
tained judgment  against  such  purchasers,  shall  not  have  any  writ  of  polssession, 
nor  obtain  possession  of  such  lands,  &c.  until  he  shall  have  paid  to  the  pur- 
chaser of  such  lands,  or  person  holding  title  under  him,  the  value  of  all  im- 
provements made  thereon,  after  the  passing  of  the  act.  Held,  that  claima  of 
compensation  for  improvements  made  under  the  authority  of  these  acts  of  the 
legislature  of  New  York,  are  inconsistent  with  the  provisions  of  the  treaty  of 
peace  wilh  Great  Britain,  of  1783,  and  should  be  rejected.    [101] 

That  in  all  cases'a  parly  is  bound  by  natural  justice  to  pay  for  iipprovementa  on 
land,  made  against  his  will,  or  without  his  consent,  is  a  proposition  which  the 
court  are  not  prepared  to  admit.    [101] 
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THIS  was  a  writ  of  error  to  the  circait  court  of  the  Uoited 

States,  for  the  soathern  diatrict  of  New  York. 

in  the  circuit  court  for  the  southern  district  of  New  York, 
ap  action  of  ejectment  was  instituted  by  the  defendant  in 
error,  for  the  recovery  of  a  tract  of  land  in  the  town  of  Car- 
mely  in  the  county  of  Putnam,  in  the  state  of  New  York. 
The  plaintiff  claimed,  title  on  the  demise'of  John  Jacob  As- 
ter and  others,  named  in  the  case.  The  action  was  tried  by 
a  jury  at  October  term  1829,  in-  the  circuit  court,  in  the  city 
of.New  York,  and  a  verdict  and  judgment  rendered  for  the 
plaintiff  in  the  same ;  a  bill  of  exceptions  was  tendered  by 
the  defendant  in  the  circuit  court,  who  prosecuted  this  writ 
of  error.* 

After  judgment  was  rendered  for  the  plaintiff  in  the  cir- 
cuit court,  he  prayed  the  court  .to  order  a  writ  of  possession, 
to  cause  him  to  have  possession  of  the  premises ;  and  there- 
upon James  Carver  suggested  to  the  court,  that  Roger  Mor- 
ris, and  Mary  Morris  his  wife,  under  whom  the  plaintiff 
in  ejectment  claimed,  were  for  fifteen  years  and  upwards, 
next  before  the  22d  of  October  1779^  in  possession  of  a 
large  tract  of  land  in  the  then  county  of  Dutchess,  in  the 
state  of  New  York,  including  the  premises.  That  on  the  22d 
of  October  1779,  the  legislature  of  the  state  of  New  York, 
by  "  an  act  for  the  forfeiture  and  sale  of  the  estate  of  per- 
sons who  have  adhered  to  the  enemies  of  the  state,  &;c." 
declared  Roger  Morris  and  his  wife  to  be  convicted  and 
attainted  of  adhering  to  the  enemy ;  and  all  their  estate, 
real  and  personal,  severally  and  respectively,  in  possession, 
reversion,  or  remainder,  was  forfeited  and  vested  in  the  peo- 
ple of  the  state.  That  commissioners  appointed  under  this 
act,  on  the  1 6th  of  November  1782,  sold,  disposed  *of,  and 
conveyed  the  land  in  question  in  this  suit,  to  Timothy  Car- 
ver, his  heirs  and  assigns,  for  the  consideration  of  seventy -one  . 
pounds.  That  by  an  act  of  the  legislature  of  the  12th  of 
May  1784,  and  an  act  of  the  1st  of  May  178G,  it  was  among 
other  things  provided,  that  where  judgment  in  a  due  course 
of  law  should  be  obtained  for  any  lands  sold  by  the  commis- 
sioners of  forfeitures,  against  any  person  who  derived  title 
thereto  under  the  people  of  the  state,  or  the  commissioners. 
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the  person  who  obtained  judgment  should  not  have  a  writ 
of  possession,  or  obtain  possession  of  the  land,  until  he  or  she 
should  haviB  paid  to  the  person  in  possession  under  said 
titlej  the  yaliie  of  all  improvements  made  thereon,  to  be 
estimated  as  provided  in  the  acts.  That  he,  the  said  Timo- 
thy Carver,  purchased  the  property  held  by  him  in  the  full 
confidence  that  he  obtained  a  perfect  indefeasible  title  to 
the  land  in  fee  simple,  entered  forthwith  into  possession  of 
the  same,  made  great,  valuable  and  permanent  improvements 
on  the  land,  which  are  now  in  value  upwards  of  two  thou- 
sand dollars,  by  which  the  lands  are  enhanced  in  value  to 
that  sum  and  upwards.  That  Timothy  Carver  afterwards 
conveyed  the  premises  to  James  Carver,  the  defendant  in 
ejectment,  who  also  made  other  valuable  improvements  on 
the  land,  before  the  commencement  of  this  suit,  of  the  value 
of  two  thousand  dollars  and  upwards.  That  this  action  has 
been  commenced  and  prosecuted,  and  a  recovery  has  been 
had  on  a  ground  of  title,  reciting  the  same ;  that  the  act  of 
the  legislature  of  New  York,  passed  the  22d  of  October  1779, 
for  the  forfeiture  of  estates,  &c.  did  not  take  from  the  plain- 
tiff in  the  suit  the  title  to  the  premises,  after  the  death  of 
Roger  Morris  and  wife,  both  of  whom  were  deceased  at  the 
time  of  the  institution  of  this  suit.  So  that  the  plaintiffs 
were  the  owners  of  the  land  in  fee,  and  entitled  to  recover 
the  possession  of  the  same.  And  the  defendant  insists  that, 
under  the  provisions  of  the  several  acts  of  the  legislature  of 
New  York,  he  ought  to  be  paid  the  value  x>f  the  improve- 
ments made  on  the  lands ;  that  no  writ  of~ possession  should 
issue  until  the  same  was  paid ;  aud  he  prays  the  court  to  stay 
the  plaintiff  from  the  writ,  or  from  having  possession  of  the 
lands,  until  the  value  shall  be  paid ;  and  that  commissioners 
may  be  appointed  to  ascertain  the  said  value. 

.The  plaintiff  did  not  deny  the  facts  alleged  by  the  defend- 
ant, but  he  denied  the  right  of  the  defendant  to  be  paid  for 
the  improvements,  and  insisted  on  his  right  at  law  to  a  writ 
of  possession,  and  to  the  possession  of  the  land  without  pay- 
ing the  value  of  the  improvements.  The  court  held,  that  the 
matters  suggested  by  the  defendant,  and  adnlitted  by  the 
plaintiff,  were  not  sufficient  to  bar  or  stay  the  plaintiff  from 
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having  his  writ  of  possession,  or  possession  of  the  land  with* 
out  paying  the  whole  or  any  part  of  the  value  of  th.e  im- 
provements estimated  or  valued  in  any  way  whatever ;  and 
that  the  plaintiff  should  have  a  writ  of  possession  to  cause 
him  to  have  possession  of  the  lands. 

The  bill  of  exceptions  set  forth  the  whole  proceedings  on 
the  trial  of  the  cause ;  and  that  an  agreement  had  beien  en- 
tered into  by  the  parties  to  it,  thfit  the  plaintiff  is  not  entitled 
to  the  recovery  of  the  property  unless  it  should  satisfacto- 
rily appear  in  the  suit,  in  addition  to  whatever  else  may  be 
necessary  to.  authorise  a  recovery  therein,  that  the  whole . 
title,  both  in  law  or  equity,  which  may  or  can  have  been  vested 
in  the  children  and  heirs  of  Roger  Motris  and  Mary  his  wife, 
of,  in  or  to  the  premises  or  lands  in  question  in  the  suit,  has 
been,  as  between  the  grantors  and  grantees,  legally  trans- 
ferred to  John  Jacob  Astor,  one  of  the  lessors  of  the  plai)[i- 
tiff,  his  heirs  and  assigns ;  nor  unless  a  proper  deed  of  con- 
veyance in  fee  simple,  from  John  Jacob  Astor  and  all  per- 
sons claiming  under  him  to  the  people  of  the  state  of  New 
York,  would  be  valid  and  effectual  to  release,  transfer,  and 
extinguish  all  the  right,  title,  and  interest,  which  now  is,  or 
may  have  been  vested  in  the  children  and  heirs  of  Roger 
Morris  %nd  wife. 

The  plaintiff  in  the  ejectment  gave  in  evidence  a  patent 
from  William  III.  to  Adolphe  Philipse, dated  17th  June  1692, 
for  a  large  tract  of  land,  including  the  premises,  and  proved 
the  descent  of  the  same  to  Frederick  Philipse ;  and  that  Mary 
Philipse,  who  afterwards  intermarried  with  .Roger  Morris, 
was  a  devisee  in  tail  with  other  children  of  Frederick  Phil- 
ipse, and  by  subsequent  proceedings  in  partition,  and  by  a 
common  recovery,  Mary  Philipse  became  seised  in  fee  sim- 
ple of  one  equal  undivided  part  of  the  land  granted  by  the 
patent;  and  that  afterwards,  on  the  7th  of  February  1754, 
a  deed  of  partition,  reciting  the  patent  and  the  title  of  the 
heirs,  was  executed  between  the  children  and  devisees  and 
heirs  of  Frederick  Philipse,  by  which  the  portions  severally 
belonging  to  them  were  set  apart  and  divided  to  each  in  se- 
veralty, one  portion  being  allotted  to  Mary  Philipse ;  the 
land  in  controversy  being  included  in   the  land  surveyed 
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and  held  under  the  patent  and  deed  of  partition.    The  part 
allotted  to  Mary  Philipse  in  the  partition,  was  No.  5. 

The  plaintiff  then  offered  to  read  in  evidence  a  deed  of 
marriage  settlement,  dated  13th  of  January  1758,  intended 
to  convey  all  the  land  in  No.  5,  between  Mary  Philipse,  of 
the  first  part,  Roger  Morris  of  the  second  part,  Joanna  Phil- 
ipse and  Beverly  Robinson  of  the  third  part ;  on  the  back  of 
which  deed  was  indorsed  a  certificate  in  the  following  terms : 
<^  Be  it  remembered  thai  on  the  1st  day  of  April  1787,  person- 
ally came  and  appeared  before  me,  John  SIoss  Hobart,  one  of 
the  justices  of  the  supreme  court  of  the  state  of  New  York, 
William  Livingston,  Esq.,  governor  of  the  state  of  New  Jersey, 
one  of  the  subscribing  witnesses  to  the  within  written  inden- 
ture, who  being  by  me  duly  sworn,  did  testify  and  declare 
that  he  was  present  at  or  about  the  day  of  the  date  of  the 
within  indenture,  and  did  see  the  within  named  Joanna  Phil- 
ipse, Beverly  Robinson,  Roger  Morris,  and  Mary  Philipse, 
sign  and  seal  the  same  indenture,  and  deliver  it  as  their  and 
each  of  their  voluntary  acts  and  deeds,  for  the  uses  and  pur- 
poses therein  mentioned,  and  I  having  carefully  inspected 
the  same,  and  finding  no  material  erasures  or  interlineations 
therein,  other  than  those  noted  to*  have  been  made  before 
the  execution  thereof,  do  allow  the  same  to  be  ret:orded. 
John  Sloss  Hobart."  Upon  the  back  of  the  deed  was  also 
indorsed  a  certificate  of  the  recording  thereof,  in  the  follow- 
ing words :  "  Recorded  in  the  secretary's  office  of  the  state 
of  New  York,  in  deed  book  commencing  25th  November 
1774,  page  550.  Examined  by  me  this  11th  of  April  1787. 
Robert  Harpur,  D.  Secretary.'*  To  which  said  evidence,  so 
ofiered,  the  counsel  for  the  defendant  objected ;  upon  the 
ground  that  the  certificate  was  not  legal  and  competent  evi- 
dence to  be  given  to  the  jury,  and  did  not  entitle  the  plain- 
tifi"  to  read  the  deed  in  evidence,  without  proof  of  its  execu- 
tion; and  that  the  certificate  was  not  sufficient,  inasmuch  as 
it  did  not  state  that  William  Livingston  testified  or  swore 
that  he  was  a  subscribing  witness  to  the  deed.  The  parts 
of  the  deed  of  t3th  January  1758  material  to  the  case,  are 
the  following : 

This  indenture,  made  the  13th  day  of  January,  in  the  thir- 
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ty-first  year  of  the  reign  of  our  sovereign  lordi  George  IL 
by  the  grace  of  God,  of  Great  Britain,  France,  and  Ireland, 
king,  defender  of  the  faith,  <&c.,  and  in  the  year  of  our  Lord 
1758,  between  Mary  Philipse  of  the  first  part,  major  Roger 
Morris  of  the  second  part,  and  Joanna  Philipse  and  Beverly 
Robinson  of  the  third  part,  witnesseth,  that  in  consideration 
of  a  marriage  intended  to  be  had  and  solemnized  between 
the  said  Roger  Morris  and  Mary  Philipse,  and  the  settlement 
hereafter  made  by  the  said  Roger  Morris  on  the  said  Mary 
Philipse,  and  for  and  in  consideration  of  the  sum  of  five  shil- 
Ungs,  current  money  of  the  province  of  New  York,  by  the 
said  Joanna  Philipse  and  Beverly  Robinson  to  her,  the  said 
Mary  Philipse,  at  or  before  the  ensealing  and  delivery  of 
these  presents,  well  dud  truly  paid,  the  receipt  whereof  is 
hereby  acknowledged;  and  for  divers  other  good  causes  and 
considerations,  her  thereunto  moving,  she,  the  said  Mary 
Philipse,  hath  granted,  bargained,  sold,  released  and  con- 
firmed, and  by  these  presents  doth  grant,  bargain,  sell,  re- 
lease and  confirm,  unto  the  said  Joanna  Philipse  and  Beverly 
Robinson,  (in  their  actual  possession  now  being,  by  virtue 
of  a  bargain  and  sale  to  them  thereof  made,  for  one  whole 
year,  by  indenture  bearing  date  the  day  next  before  the  day 
of  the  date  of  these  presents,  and  by  force  of  the  statute  for 
transferring  of  uses  into  possession),  and  to  their  heirs,  all 
those  several  lots  or  parcels  of  land,  &c"  describing  the 
property,  in  which  is  included  the  land  in  controversy  in  this 
suit. 

"  To  have  and  to  hold  all  and  singular  the  several  lots  of 
land,  &rC.,  and  all  and  singular  o^her  the  lands,  tenements, 
hereditaments,  and  real  estate,  whatsoever  of  her  the  said 
Mary  Philipse,  &c.,  unto  the  said  Joanna  Philipse  and  Beverr 
ly  Robinson,  and  their  heirs,  to  and  for  the  several  uses,  in- 
tents, and  purposes,  hereinafter  declared,  expressed,  limit- 
ed and  appointed,  and  to  and  for  no  other  use,  intent,  and 
purpose  whatsoever;  that  it  to  say,  to  and  for  the  use  and 
behoof  of  them  the  said  Joanna  Philipse  and  Beverly  Robin- 
son, and  their  heits,  until  the  solemnization  of  the  intended 
marriage,  and  to  the  use  and  behoof  of  the  said  Mary  Phil- 
ipse and  Roger  Morris,  and  the  survivor  of  them,  for  and  dur- 
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ing  the'term  of  their  natural  lives,  without  impeachment  of 
waste,  and  from  and  after  the  determination  of  that  estate, 
then  to  the  use  and  behoof  of  such  child  or  children  as  shall 
or  may  be  pr  >  ^reat^d  between  them^  and  to  his,  her^  or  their 
heirs  and^assigns  for  ever;  but  in  case  the  said  Roger  Morris 
and  Mary  Philipse  shall  have  no  child  or  children  begotten 
between  them,  or  that  such  child  or  children  shall  happen  to 
die,  during  the  life  time  of  the  said  Roger  and  Mary,  and  the 
said  Mary  should  survive  the  said  Roger,  without  issue,  then 
to  the  use  and  behoof  of  her,  the  said  Mary  Philipse,  and  her 
heirs  and  assigns  for  ever;  and  in  case  the  said  Roger  Mor- 
ris should  survive  the  said  Mary  Philipse,  without  any  issue 
by  her,  or  that  such  issue  is  then  dead  without  leaving  issue, 
then,  after  the  decease  of  the  said  Roger  Morris,  to  the  only 
use  and  behoof  of  such  person  or  persons,  and  in  such  man- 
ner and  form,  as  she,  the  said  Mary  Philipse,  shall,  at  ally 
time  during  the  said  intended  marriage,  devise  the  same  by 
her  last  will  and  testament ;  which  last  will  and  testament, 
for  that  purpose,  it  is  hereby  agreed  by  all  the  parties  to 
these  presents,  that  it  shall  be  lawful  for  her,  at  any  time 
during  the  said  marriage,  to  make,  publish  and  declare,  the 
said  marriage,  or  any  thing  herein  contained,  to  the  contrary 
thereof  in  anywise  notwithstanding;  provided,  nevertheless, 
and  it  is  the  true  intent  and  meaning  of  the  parties  to  these 
presents,  that  it  shall  and  may  be  lawful,  to  and  for  the  said 
Roger  Morris  and  Mary  Philipse,  jointly,  at  any  time  or 
times  during  the  said  marriage,  to  sell  and  dispose  of  any 
part  of  the  said  several  lots  or  parcels  of  land,  or  of  any 
other  her  lands,  tenements,  hereditaments  and  real  estate 
whatsoever,  to  the  value  of  three  thousand  pounds,  current 
money  of  the  province  of  New  York;  and  in  case  the  said 
sum  of  three  thousand  pounds  be  not  raised  by  such  sale  or 
sales,  during  their  joint  lives,  and  they  have  issue  between 
them,  that  then  it  shall  be  lawful  for  the  survivor  of  them  to 
raise  the  said  sum,  by  the  sale  of  any  part  of  the  said  lands, 
or  such  deficiency  thereof  as  shall  not  then  have  been  already 
raised  thereout,  so  as  to  make  up  the  said  full  sum  of  three 
thousand  pounds,  any  thing  hereinbefore  contained  to  the 
contrary  thereof  in  any  wise  notwithstanding. 
Vol.  IV.— B 
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The  court  overruled  the  objection,  and  allowed  the  deed 
to  be  read  in  evidence,  and  the  counsel  for  the  defendant  ex- 
cepted to  the  same. 

Evidence  was  then  given,  by  the  testimony  of  Mr  Hoffman, 
to  prove  the  death  of  William  Livingston  and  Sarah  Wil- 
liams, who  were  witqesses  to  the  deed,  and  that  the  names  of 
those  persons  were  their  proper  hand  writing.  That  Mary 
Philipse  and  Roger  Morris  intermarried,  and  had  four  chil- 
dren, all  born  before  October  1779 ;  also  the  death  of  some  of 
the  children ;  the  intermarriage  of  others;  that  Joanna  Phil- 
ipse was  the  mother  of  Mary  Morris  and  Susanna  Robinson, 
wife  of  Beverly  Robinson;  that  Beverly  Robinson  died. be- 
tween 1790  and  1795;  that  Roger  Morris  died  in  1794,  and 
his  wife  Mary  Morris  died  in  1825.  Evidence  was  also  given 
to  show  that  Roger  Morris  was  in  possession  of  the  premises 
from  1771  to  1774. 

The  plaintiff  then  gave  in  evidence  a  conveyance  by  lease 
and  release  of  the  premises,  inter  alia,  by  the  heirs  and  legal 
representatives  of  Roger  Morris  and  wife  to  John  Jacob 
As'tor. 

The  conveyance  by  the  commissioners  of  forfeited  estates 
io  Timothy'  Carver,  of  the  land,  was  then  given  in  evidence 
by  the  plaintiffs,  and  by  Timothy  Carver  and  wife  to  the  de- 
fendant. 

Mr  Barclay  proved  that  Roger  Morris  and  his  family  left 
this  country  for  England  just  before  the  evacuation  of  the 
city  of  New  York  by  thcNBritish  troops  in  1782  or  1783,  and 
that  neither  of  them  had  since  returned  to  the  United  States. 

The  plaintiff  here  rested  his  case. 

And  thereupon  the  counsel  of  the  defendant  objected  and 
insisted,  that  (independent  of  any  other  questions  that  might 
arise  upon  the  plaintiff's  case)  unless  the  deed,  commonly 
called  a  marriage  settlement  deed,  which  had  been  given  in 
evidence,  was  accompanied  or  preceded  by  a  lease,  the  plain- 
tiff could  not  recover  in  this  action :  that  without  such  lease, 
the  deed  could  only  operate  as  a  deed  of  bargain  and  sale, 
and  the  statute  of  uses  would  only  execute  the  first  use  to 
the  bargainees,  Joanna  Philipse  and  Beverly  Robinson,  who 
took  the  legal  estate  in  the  land ;.  and  that  the  children  of 
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the  said  Roger  Morris  and  his  wife  took  only  trust  or  equi- 
table interests,  and  not  the  legal  estate  in  the  lands ;  and 
that  the  plaintiff  could  not  recover,  because  such  lease  had 
not  been  pro,duccd,  nor  its  absence  accounted  for,  if  one 
eiisted;  and  of  this  opinion  was  the  court. 

The  counsel  for  the  plaintiff  then  offered  to  give  evidence 
to  the  court,  to  prove  the  loss  of  the  said  lease,  to  lay  the 
foundation  for  secondary  evidence  of  its  contents,  by  show- 
ing that  diligent  search  for  such  lease  had  been  made  in 
various  places,  without  being  able  to  find  the  same ;  to  which 
evidence  the  counsel  for  the  defendant  objected,  on  the 
ground  that  such  evidence  did  not  go  to  prove  the  loss  or 
destruction  of  the  lease,  but  to  show  that  none  ever  existed ; 
and  that  before  the  plaintiff  could  give  such,  or  any  other 
evidence  of  the  loss  of  the  lease,  he  must  prove  that  a  lease 
did  once  exist. 

The  counsel  for  the  plaintiff  then  offered  to  give  evidence  tc 
show  that  diligent  efforts  had  been  made  in  England  and  in  the 
United  States  to  find  the  lease,  without  success;  wJiich  was  ob- 
jected to  by  the  defendant,  on  the  ground  that  such  evidence 
did  not  go  to  prove  the  loss  or  destruction  of  the  lease,  but  to 
show  that  none  ever  existed ;  and  that  before  such  evidence 
was  given,  it  must  be  proved  that  a  lease  did  once  exist. 
The' court  overruled  this  objection,  considering  the  recital  in 
the  release  prima  facie  evidence  for  that  purpose,  and  the 
plaintiff  gave  the  evidence.  To  this  decision,  in  overruling 
the  objections  and  admitting  the  evidence ;  the  counsel  for 
the  defendant  excepted. 

Testimony  was  then  offered  and  admitted  to  prove  thai  it 
was  the  almost  universal  practice  not  to  record  the  lease, 
when  the  conveyance  was  by  way  of  lease  and  release.  This 
evidence  was  given  by  the  testimony  of  persons  who  had 
examined  the  offices  of  record,  and  not  by  that  of  those  who 
kept  the  records.  The  counsel  for  the  defendant  objected 
to  this  evidence,  alleging  that  the  facts  asserted  could  only 
be  proved  by  the  persons  who  had  the  custody  of  the  records; 
but  this  objection  was  overruled,  and  the  same  was  except- 
ed to. 

Here  the  plaintiff  again  rested  the  proofs  as  to  the  loss  of 
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the  lease ;  and  ofTered  to  give  secondary  evidence  to  the  jury 
of  its  previous  existence  and  contents.  The  .counsel  for  the 
defendant  objected,  and  insisted  that  the  plaintiflT  had  not 
sufficiently  proved  the  loss  of  the* lease,  and  was  not  entitled 
to  go  into  secondary  evidence  of  its  previous  existence  and 
cbntents. 

But  the  court  overruled  the  objections ;  and  was  of  opinion 
that  the  plaintiff  had,  .from  the  evidence,  satisfied  the  court 
as  to  the  loss  and  non-production  of  the  lease,  and  was  en- 
titled to  give  secondary  evidence  of  its  contents;  to  which 
opinion  and  decision,  the  counsel  for  the  defendant  also  ex* 
cepted. 

The  counsel  for  the  plaintiff,  for  the  .purpose  of  proving 
to  the  jury  the  existence  and  contents  of  the  lease,  offered 
to  read  in  evidence  to  the  court  and  jury,  the  recital  con- 
tained in  the  said  release  or  marriage  settlement  deed,  of  a 
lease  or  bargain  and  sale  for  a  year;  to  which  evidence  so 
ofiered  as  aforesaid,  the  counsel  for  the  defendant  objected, 
on  the  ground  that  the  said  recital  was  not  evidence  for 
those  purposes  against  the  defendant. 

But  the  court  overruled  the  objections,  and  permitted  the 
recital  to  be  read  in  evidence  to  the  jury,  to  prove  the  exist- 
ence and  contents  of  the  lease;  to  which  opinion  and  deci- 
sion the  counsel  for  the  defendant  also  excepted. 

The  plaintiff  then  offered,  and  gave  in  evidence,  by  the  tes- 
timony of  Mr  Benson  and  Mr  Troup,  that  William  Livingston, 
who  had  witnessed  the  deed  of  release,  was  an  eminent  lawyer 
in  the  city  of  New  York,  where  the  deed  was  executed,  and 
that  it  was  the  practice  at  that  time  to  employ  lawyers  to 
draw  deeds ;  that  it  was  usual  to  recite  the  lease  in  the  deed 
of  release ;  that  it  was  a  frequent  practice  in  New  York  to 
convey  lands  by  lease  and  release,  until  within  four  years  of 
the  revolution.  Evidence  was  also  offered  and  admitted  by 
the  books  of  record  to  show  what  was  the  usual  form  and 
contents  of  a  lease.  To  all  this  testimony  the  counsel  for 
the  defendant  excepted. 

The  printed  journal  of  the  house  of  assembly  of  New 
York,  for  the  year  1787,  was  then  admitted  in  evidence, 
under  an  exception  by  the  counsel  for  the  defendant.    It 
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showed  that  on  the  16th  of  Febroary  1787  a  petition  had 
been  presented  by  Joanna  Morris  on  behalf  of  herself,  her 
brothers  and  sisters,  ohildren  of  Roger  Morris  and  Mary  his 
wifei  relative  to  the  estate  forfeited  to  the  people  of  the  state 
of  New  York  by  the  attainder  of  their  parents,  and  a  report 
thereon  to  the  legislature,  and  here  the  plaintiff  rested  his  case. 

The  defendant  gave  evidence  to  prove  that  Timothy  Car- 
ver, and  himself  under  him,  had  been  in  possession  of  the  pre- 
mises since  the  close  of  the  revolutionary  war,  claiming  the 
same  in  fee.  He  also  produced  and  read  in  evidence,  convey- 
ances by  way  of  lease  and  release  executed  by  Roger  Morris 
and  wife  in  1765, 1771,  1773,  and  other  deeds  and  leases  for 
parts  of  the  lot  No.  5,  in  which  no  mention  was  made  of  the 
marriage  settlement,  and  in  which  the  property  was  de- 
scribed as  held  under  the  patent  to  Adolphe  Philipse,  and 
which  Roger  Morris  and  wife  covenant  *'  that  they  had  good 
right  and  full  power  and  lawiul  authority  to  release  an'' 
convey  the  same  in  fee.''  The  defendant  also  gave  in  evi- 
dence the  exemplification  of  a  patent  to  Beverly  Robinson, 
Roger  Morris  and  Philip  Philipse,  dated  the  27th  of  March 
1761,  in  which  is  recite  '  the  surrender  of  part  of  the  great 
tract  granted  to  Adolphe  Pij.'ipse  on  the  l7th  of  June  1696, 
the  descent  of  the.  whole  of  the  said  tract  to  the  children  of 
Frederic  Philipse ;  no  mention  being  made  in  the  recitals  of 
the  marriage  settlement,  and  by  which  pfitent  two  tracts  of 
land,  as  a  compensation  for  part  of  the  land  held  under  the 
original  patent,  which  was  supposed  to  lie  within  the  Con- 
necticut line,  was  granted. 

It  was  proved,  by  the  evi.dence  of  Mr  Watts,  that  he  had  in 
his  possession  the  marriage  settlement  deed  which  had  been 
read  in  evidence,  at  and  immediately  before  the  time  of  its 
proof  before  judge  Hobart  in  1787;  that  the  witness  wrote 
the  body  of  the  certificate  of  proof  indorsed  on  the  back ; 
that  the  whole  of  the  said  certificate  was  written  by  the 
witness,  except  the  name  of  judge  Hobart,  written  at  the 
bottom,  which  was  written  by  the  said  judge ;  that  he  be- 
lieves he  wrote  the  certificate  in  the  presence  of  the  judge, 
at  the  time  the  proof  was  made,  which  was  at  the  house  of 
said  judge,  in  the  city  of  New  York ;  governor  Livingston 
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was  then  staying  at  judge  Hobaft's  house  on  a  visit.  On 
being  shown  the  said  original  certificate,  the  witness  said 
that  a  blank  was  originally  left  in  the  body  of  the  said  cer- 
tificate for  the  name  of  the  judge  or  officer  before  whom 
the  said  proof  was  to  be  made,  and  from  that  circumstance 
be  had  no  doubt  that  the  said  certificate  was  written  before 
he  knew  what  officer  would  take  the  said  proof,  and  not  in 
the  presence  of  the  judge ;  that  the  witness  received  the 
said  deed  early  in  the  said  year  1787,  in  an  enclosure  from 
the  said  Roger  Morris,  who  was  then  in  London,  England. 

The  plaintiff  then  gave  in  evidence,  the  defendant's  ex- 
cepting theretOj  the  act  of  the  legislature  of  the  state  of 
New  York,  passed  April  IGth,  1827,  entitled  "an  act  to  ex- 
tinguish the  claim  of  John  Jacob  Astor  and  others,  and  to 
quiet  the  possession  of  certain  lands  in  the  counties  of  Put- 
natn  and  Dutchess;"  the  act  passed  April  19th,  1826,  en- 
titled "  an  act  to  revive  and  amend  an  act  entitled  ^  an  act 
to  extinguish  the  claim  of  John  Jacob  Astor  and  others,  and 
to  quiet  the  possession  of  certain  lands  in  the  counties  of 
Putnam  and  Dutchess.' "  Evidence  was  also  given,  the  de- 
fendant's counsel  excepting  thereto,  to  show  that  this  suit 
was  defended  for  the  state  of  New  York  by  the  attorney  ge- 
neral of  the  state. 

The  counsel  for  the  defendant  then  gave  in  evidence  an 
exeinplification  of  the  proceedings  of  the  council  of  safety  of 
New  York,  on  the  16th  of  July  1776,  in  which  it  was  re- 
solved- unanimously,  that  all  persons  abiding  within  the 
state  of  New  York,  and  deriving  protection  from  the  laws  of 
the  same,  owe  allegiance  to  the  said  laws,  and  are  members 
of  the  state  ;  and  that  all  persons  passing  through,  visiting 
or  making  a  temporary  stay  in  the  said  state,  being  eoXki^d  to 
the  protection  of  the  laws  during  the  time  of  Buch  passage, 
visitation  or  temporary  stay,  owe,  during  the  same  time,  al- 
legiance thereto :  that  all  persons,  members  of.  or  owing 
allegiance  to  this  state  as  before  describe^,  who  shall  levy 
war  against  the  said  state  within  the  sam0,  or  be  adherent 
to  the  king  of  Great  Britain,  or  others  the  enemies  of  said 
state,  and  being  thereof  convicted^  jrfiall  suffer  the  pains  and 
penalties  of  death. 
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The  counsel  for  the  defendant  also  read  in  evidence*  an 
act  of  the  legislature  of  the  state  of  New  York,  entitled 
"  an  act  for  the  forfeiture  and  sale  of  the  estates  of  persons 
who  have  adhered  to  the  enemies  of  this  state,  and  for  de^ 
daring  the  sovereignty  of  the  people  of  this  state,  in  respect 
to  all  property  witliin  the  same,''  passed  the22d  of  October 
1779 ;  it  being  admitted  by  the  counsel  for  both  parties,  that 
Roger  Morris,  Mary  Morris,  the  wife  of  Roger  Morris,  and 
Beverly  Robinson,  mentioned  in  the  first  section  of  the  act, 
are  and  were  the  same  persons,  by  those  names  therein  be-* 
fore  mentioned ;  Beverly  Robinson  being  the  person  by  that 
name  who  was  one  of  the  parties  to  the  marriage  settlement 
4eed: 

Also  an  act,  entitled  "  an  act  for  the  "speedy  sale  of  the 
confiscated  and  forfeited  estates  wilhii\  this  .state,  and  for 
other  purposes  therein  mentioned,''' passed  the  12th  of  Majp 
1784: 

Also,  ^<an  act  further  to  amend  an  act  entitled  *an  act 
for  the  speedy  sale  of  the  confiscated  and  forfeited  estates 
within  this  state,  and  for  other  purposes  therein  mentioocd,' " 
passed  the  1st  of  May  1786: 

Also,  **  an  act  limiting  the  period  of  bringing  claims  and 
prosecutions  against  forfeite*d  estates,"  passed  the  2Bth  of 
March  1797 : 

Also,  ^^  an  act  for  the  limitation  of  criminal  prosecutions, 
and  of  actions  and  suits  at  law,"  passed  the  2(ilh  of  February 
17^8 ;  apd  ^'  an  act  for  the  limitation  of  cntninal  prosecu- 
tions, and  of  actionsat  law,"'passed  the  Sth  of  April  ISui. 

The  counsel  for  the  plaintiff  then  made  and  submitted  to 
the  court  in  writing,  the  following  points  upon  which  they 
relied  : 

1.  Mary  Philipsc,  in*  January  lT5i^,  was  seised  in  fee 
simple. 

2.  By  the  deed  of  settlement  a  contingent  remainder  was 
limited  to  the  children  of  that  marriage,  which  vtufied  as 
soon  as  thej/  wei^e  born,  and  no  act  of  Morris  or  hts  wife, 
done  after  the  execution  of  that  deed,  can  impair  the  estate 
of  the  children. 
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3.  The  recital  of  the'  lease'  in  the  release,  is  an  estoppel 
against  the  defendant,  as  to  the  fact  so  recited  on  the  ground 
of  privity  of  estate. 

4.  If  the  recital  be  not  a  technical  estoppel,  theri  it  is  an 
admission  of  a  fact  in  solemn  form,  by  the  parties  to  that 
deed,  and  is  evidence  of  the  fact  recited,  from  which  the 
jury  are  bound  to  believe  the  fact,  unless  it  be  disproved. 

5.  The  attainder  and  sale  under  it  operated  as  a  valid 
conveyance  of  all  the  estate  of  the  attainted  persons  at  the 
date  of  the  attainder,  an'd  no  more^  The  purchasers  under 
this  state  acquired  a  title  in  these  lands  for  the  lives  of  Mor- 
ris and  his  wife,  and  of  the  survivor  of  them,  and  in  judg- 
ment of  law  must  be  considered  as  standing  in  the  same 
relation  to  the  children  of  that  marriage,  as  the  orignal 
tenants  for  life,  whose  estates  wer  s  confiscated. 

G.  As  the  purchasers  under  the  state  wore  tenants  for  life, 
and  the  children  of  Morris  and  his  wife,  or  their  assignees,  are 
seised,  in  remainder  of  the  fee,  it  results  from  that  relation 
that  the  possession  of  the  purchasers  could  not  be  adverse  to 
the  tUk  of  the  remaindermen.  The  persons  entitled  to  the 
remainder  have  five  years  from  the  death  of  Mrs  Morris  to 
commeneo  their  suits  for  the  land ;  and  the  sale  by  the  re- 
maindermen to  Mr  Astor,  during  the  existence  of  the  life 
estate,  in  accordance  with  the  rules  of  the  conunon  law, 
and  in  violation  of  no  statute. 

7.  The  principles  of  natural  law,  as  well  as  the  treaties 
of  the  3d  of  September  1783,  and  19lh  of  November  1794, 
between  the  United  States  and  Great  Britain,  confirm  and 
protect  the  estate  so  required  by  Mr  As^or. 

And  the  counsel  for  the  defendant  submitted  in  writing  to 
the  court  the  following  points  on  which  they  relied : 

1,  That  the  plaintifi*  cannot  recover  in  this  action,  unless 
a  lease  preceded  or  accompanied  the  release  which  has 
been  read  in  the  case. 

2.  That  the  plaintifi*,  not  having  oficrcd  any  evidence  of 
the  actual  execution  or  contents  of  any  particular  paper,,  as 
such  lease,  cannot  recover  on  the  ground  that  a  lease  was 
executed  and  is  lost. 
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3.  Thai  the  lestimony  6{  Egbert  Benson,  Robert  Troup, 
and  ihe  other  witnesses,  as  to  the  custom  or  practice  of  con-' 
veying  by  lease  and  release;  the <p|rofessional  character  of 
William  Livingston,  and  his  connexion  with  the  Philipse 
family;  although  it  might,  under  certain  circumstances,  be 
evidence  to  lay  the  foundation  for  a  general  preisumption, 
according  to  the  rules  of  law  respecting  presumptions  of 
deeds  and  grants,  that  a  proper  lease  or  oth^r  writing,  ne- 
cessary to  support  the  conveyance,  had  been  executed;  is 
not  competent  to  prove,  either  the  actual  execution,  exist- 
ence in  fact,  or  contents  of  the  alleged  lost  lease. 

4.  That  no  legal  presumption  of  a  deed  or  lease,  pnch  as  is 
necessary -to  enable  the  plaintiff  to  support  this  action,  can 
fairly  arise  in  this  case ;  because  the  facts  and  circumstances 
of  the  case  are  not  such  as  could  not,  according  to  the  or- 
dinary course  of  affairs,  occur  without  supposing  such  ^ 
deed  or  lease  to  have  existed ;  but  are  perfectly  consistent' 
with  the  non-existence  of  such  lease. 

5.  That  no  possession  having  been  proved  in  this  case, 
more  consistent  with  ther  title  of  the  plaintiff  than  with  that 
of  the  defendant,  any  deed^or  lease,  necessary  to  support 
the  plaintiff^  action,  must  be  proved,  and  cannot  be  pre- 
sumed, 

6.  That  the  recitals  in  the  deed  of  release  do  not  bind 
the  defendant  by  way  of  estoppel ;  because  he  is  a  stranger 
to  the  deed,  and  claims  nothing  under  it. 

7.  That  inasmuch  as  the  defendant  is  not  only  a  stranger 
to  the  deed  of  release,  and  claims  nothing  under  it,  but  as 
also  it  appears  that  the  defendant's  immediate  grantor  en- 
tered into  possession  of  the  premises  as  early  as  the  year 
1783,  under  a  claim  of  title  adverse  to  that  supposed  to  be 
created  by  the  said  deed  or  release,  and  he  and  the  de- 
fendant, after  and  under  him,  have  continued  so  in  posses- 
sion, under  sUch  adverse  claim  of  title,  to  the  present  time; 
the  recitals  in  said  deed  of  release  arc  not  evidence  against 
the  defendant. 

8.  Supposing  the  lease  and  release  to  have  been  duly  ex- 
ecuted, then  the  remainder,  limited  to  the  children  of  Roger 
Morris  and  Mary  his  wife,  was  a  contingent,  and  not  a  vest- 
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ed  remainder,  at  the  time  of  the  attainder  and  banishment 
of  Roger  Morris  and  Mary  bis  wire,  in  1770. 

9.  By  the  attainder  and  banishment  of  Roger  Morris  and 
Mary  his  wife  in  1779,  they  became  civilly  dead,  and  their 
estate  in  the  lands  determined,  before  the  time  when  the 
contingent  remainder  to  the  children  could  vest;  and  thus 
the  contingent  remainder  to  the  children  was  destroyed  for 
the  want  of  a  particular  estate  to  support  it. 

10.  By  the  attainder  and  banishment  of  Beverly  Robin- 
son, the  surviving  trustee,  in  HTO,  and  the  forfeiture  of  all 
his  estate  to  the  people  of  the  stale  of  New  York,  all  seisin, 
possibility  of  entry,  or  scintilla  juris  in  Beverly  Robinson,  to 
serve  the  contingent  use  when  they  arose  was  divested ;  and 
inasmuch  as  the  estate  cannot  be  seised  to  uses,  there  was 
no  seisin  out  of  which  the  uses  in  remainder  could  be  served, 
when  the,  contingency  upon  which  they  were  to  arise  or 
vest  happened ;  and  the  state  took  the  estate  discharged  of 
all  the  subsequent  limitations  in  remainder. 

11.  In  consequence  of  the  attainder  and  banishment  of  Be- 
verly Robinson,  the  surviving  trustee,  and  Roger  Morris  and 
Mary  his  wife,  in  1779,  and  the  forfeiture  of  all  their,  and  each 
of  their  estate  in  the  land  to  the  people  of  tho  state  of  New 
York,  the  children  of  Roger  Morris  and  Mary  his  wife  never 
had  any  legal  seisin  in  the  land. 

12.  In  consequence  of  the  act  of  attainder,  and  the  c  jn- 
vey^nce  made  by  the  people  of  the  state  of  New  York  to 
Timothy  Carver  with  warranty,  the  estate  of  the  children  ^ 
of  Roger  Morris  and  Mary  his  wife,  in  ilic  lands  in  question 
in  this  suit,  was  defeated  and  destroyed. 

13.  Roger  Morris  and  Mary  his  wife,  undur  the  marriage 
settlement  deed,  had  an  interest  in  the  land,  and  might  con- 
vey in  fee  to  the  amount  of  three  thousaud  pounds  in  value. 
They  did  convey  to  the  amount  of  unq  thousand  dne  hun- 
dred and  ninety-five  pounds  in  value,  and  the  residue  of  that 
interest  was  forfeited  to,  and  vested  in  the  people  of  New 
York;  and  the  power  was  well  executed  by  the  conveyance 
of  the  commissioners  of  Iprfeiturcs  lo  Timothy  Carver,  the 
defendant's  grantor. 

14.  The  whole  title,  both  in  law  and  equity,  which  may 
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or  can  be  vested  in4he  children  and  heirs  of  Roger  Morris 
and  Mary  his  wife,  of,  in  and  to  the  lands  and  premises  in 
question,  has  not  been,  as  between  the  grantors  and  grantee, 
legally  transferred  to  the  said  John  Jacob  Astor,  his  heirs 
and  assigns. 

15.  A  proper'deed  of  conveyance  in  fee  simple  from  the 
said  John  Jacob  Astor,  and  all  persons  claiming  under  bimi 
to  the  people  of  the  state  of  New.  York,  would  not  be  valid 
and  effectual  to  release,  transfer,  and  extinguish  all  right, 
title  and  interest  which  now  is,  or  may  have  been  vested  in 
the  children  and  heirs  of  Roger  Morris  and  Mary  his  wife. 

16.  The  plaintiff's  action  is  barred  under  the  act  limit- 
ing the  period  of  bringing  claims  and  prosecutions  against 
forfeited  estates. 

17.  The  plaintiff's  action  isbarredunder  the  general  limi- 
tation act  of  1788,  also  under  the  general  limitation  act  of 
1801. 

Upon  which  the  court  expressed  the  following  opinion  and 
instructions,  to  be  given  to  the  jury  on  the  defendant's  points ; 
under  the  modifications  stated  in  the  same. 

1.  The  court  gave  the  instruction  as  prayed. 

2.  It  having  been  satisfactorily  proved  to  the  court,  that 
the  lease  was  lost,  its  execution  and  contents  may  be  proved 
by  secondary  evidence. 

3.  That  the  testimony  of  Egbert  Benson,  Robert  Troup, 
t^nd  other  witnesses,  as  to  the  custom  and  practice  of  con- 
veying by  lease, or  release;  the  professional  character  of 
William  Livingston,  and  his  connexion  with  the  Philipse 
family, coupled  with  the  recital  in  the  release;  were  admis- 
sible in  .this  case  to  go  to  the  jury,  for  them  to  .deter- 
mine whether  a  proper  lease,  necessary  to  support  the  con- 
veyance of  release  so  aa  to  pass  the  legal  estate,  had  been 
executed. 

4-  That  the  jury  might  in  this  case  presume,  if  the  evi* 
dence  satisfied  them  of  the  fact,  that  such  lease  was  duly 
executed,  if  in  their  opinion  the  possession  was  held  by 
Roger  Morris  and  his  wife,  under  this  marriage  settlement 
deed,  embracing  both  the  lease  and  release.  And  that  it 
was  for  thefn  to  decide  from  the  evidence,  whether  the  poss- 
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ession  was  held  under  the  marrii^  settlement  or  under 
the  title  of  Mary  Philipte,  anterior  to  the  marriage  settle- 
ment*. 

5.  The  instruction  on  this  point  is  embraced  in  the  answer 
to  the  fourth. 

6.  That  the  recital  in  the  release  does  not  hind  the  de; 
fendant  by  way  of  estoppel ;  but  is  admissible  evidence  to 
the  jury,  connected  with  the  other  circumstances,  for  them 
to  determine  whether  a  proper  lease  was  made  and  executed. 

7.  The  instruction  on  this  point  is  included  in  the  answer 
to  the  sixth. 

8.  The  remainder  limited  to  the  children  of  Roger  Mor- 
ris and  Mary  his  wife,  was  a  vested  remainder  at  the  time 
of  the  attainder  and  banishment  of  Roger  Morris  and  Mary 
his  wife,  in  the  year  1779,  and  did  not  thereafter  require 
any  pariicular  estate  to  support  it;  but  if  a  particular  estate 
was  necessary,  there  was  one  sufficient  in  this  case  for  that 
purpose. 

9  and  10.  The  answer  to  these  points  is  incloded  in  the 
answer  to  the  eighth. 

11.  The  attainder  and  banishment  of  Beverly  Robinson, 
Roger  Morris  and  Mary  his  wife,  in  the  year  1779,  and  the 
forfeiture  of  all  their  estate  in  the  land  to  the  people  of  the 
state  of  New  York,  and  the  conveyance  to  Timothy  Carver 
of  the  lands  in  question,  did  not  take  away  the  right  which 
the  children  of  Roger  and  Mary  Morris  had  under  the  mar- 
riage settlement  deed. 

12.  The  -answer  to  this  point  is  included  in  the  answer  to 
the  eleventh. 

13.  Admitting  that  the  power  reserved  to  Morris  and  his 
wife  to  sell  a  part  of  the  lands  included  in  the  marriage  set- 
tlement deed  became  forfeited  to  the  state,  so  far  as  it  had 
not  been  executed,  the  sale  to  Timothy  Carver  could  not, 
under  the  evidence  in  this  case,  be  considered  an  execution 
of  that  power. 

14.  The  whole  title,  both  in  law  and  equity,  which  may 
or  can  have  vested  in  the  children  and  heirs  of  Roger  Mor- 
ris and  Mary  his  wife,  of,  in  or  to  the  lands  and  premises  in 
question,  has  been,  as  between  the  grantors  and  grantee, 
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legally  transferred  to  John  Jacob  Astor,  his  heirs  and  as- 
signs, according  to  tlie  true  intent  and  meaning-  of  the  acts 
of  the  legislature  of  the  state  of  New  York,  which  have  been 
produced  and  read  upon  the  trial. 

15.  A  proper  deed  of  conveyance,  in  fee  simple,  from  John 
Jacob  Astor,and  all  persons  claiming  under  him,  to  the  peo- 
ple of  the  state  of  New  York,  would  be  valid  and  effectual, 
to  release,  transfer  and  extinguish  all  right,  title  and  inter- 
est which  now  is,  or  may  have  been  vested  in  the  children 
and  heirs  of  said  Roger  Morris  and  Mary  his  wife,  according 
to  the  true  intent  and  meaning  of  the  acts  of  the  legislature 
referred  to  in  the  next  preceding  instruction. 

16  and  17.  The  plaintifTs  action  is  not  barred  by  any  sta- 
tute of  limitations  in  this  state. 

The  court  then  charged  the  jury. 

After  stating  the  plaintiflPs  title  under  the  patent  to 
Adolphe  Philipse  in  1697,  and  that  it  was  not  denied  by.  the 
defendant,  but  that  Mary  Philipse  in  1754  became  seised,  in 
severalty,  in  fee  simple  of  the  premises  in  question,  the  court 
proceeded  to  say : 

**  At  this  point  the  dispute  commences.  On  the  part  of  the 
plaintiflf,  it  is  contended,  that  the  marriage  settlement  deed 
which  has  been  produced  and  submitted  to  you,  bearing  date 
in  the  year  1758,  was  duly  executed  and  delivered  on  or  about 
the  time  it  bears  date ;  the  legal  operation  of  which  was  to  vest 
tn  Roger  Morris  and  his  wife  Mary,  a  life  estate,  with  a  con- 
tingent remainder  to  their  children,  which  became  vested  in 
them  on  their  birth,  and  that  their  right  and  title  has  been 
duly  vested  in  Mr  Asto;,  by  the  deed  bearing  date  ib  the 
year  1609.  On  the  part  of  the  defendant,  it  is  contended, 
that  Mary  Philipse  never  parted  with  her  title  in  the  pre- 
mises by  the  marriage  settlement  deed,  set  up  on  the  other 
side,  or  that  if  she  did,  it  was  revested  in  her  or  her  hus- 
band, and  continued  in  them  or  one  of  them,  until  they  were 
attainted  in  the  year  1779,  by  an  act  of  the  legislature  of  this 
state,  and  that  the  title  to  the  land  in  question  thereby  be- 
came vested  in  the  people  oP  this  state,  from  whom  the 
defendant  derives  title.  Unless  therefore  the  plaintiff  can 
establish  ibis  marriage  settlement  deed,  so  as  to  vest  a  legal 
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estate  in  the  children  of  Roger  Morrts  and  Mary  his  wife,  he 
cannot  recover  in  this  action 

"  It  will  be  proper  for  you,  in  examining  and  weighing  the 
facts  and  circumstances  of  this  case,  to  t>ear  in  mind,  that  the 
children  of  Moriis  and  wife  could  not  assert  in  a  court  of 
law  their  right  in  this  land,  until  the  death  of  Mrs  Morris, 
in  the  year  iS2d,  and  since  1835  there  had  t>een  no  want 
of  diligence  in  prosecuting  and  asserting  the  claim. 

"  In  the  year  1809,  Mr  Astor  purchased  and  acquired  all 
the  interest  of  the  children  of  Morris  and  wife ;  and. you  are 
to  consider  him  as  now  standing  in  their  pigice. 

"  The  first  question  then  is,  was  the  marriage  settlement 
duly  executed  ?  In  the  first  place,  the  plaintiff  has  produced 
the  ordinary  and  usual  evidence  of  the  execution  of  the  deed, 
has  shown  that  governor  Livingston  was  the  subscribing  wit- 
ness,- and  that  in  1787  he  went  before  judge  Hobart  afnd 
made  the  usual  and  ordinary  proof  of  the  execution  of  the 
deed ;  such  as  was  sufiicient  to  entitle  the  deed  to  be  re- 
corded :  the  band  writing  of  the  witnesses  who  are  dead  has 
also  been  proved.  Upon  this  proof  the  prima  facie  presump- 
tion of  law  is,  that  the  deed  was  executed  in  all  due  form, 
to  give  it  force  and  validity ;  and  in  the  absence  of  all  other 
evidence,  the  jury  would  be  justified,  if  not  conclusively 
bound  to  say,  that  every  thing  was  properly  done,  including 
a  delivery.  But  whether  delivered  or  not,  is  a  question  of 
fact  for  the  jury. 

"  Delivery  is  absolutely  essential*;  a  deed  signed,  but  not 
delivered,  will  not  operate' to  convey  land.  But  no  particu- 
lar form  was  necessary ;  if  the  grantee  comes  into  the  pos- 
session of  the  deed  in  any  way  which  may  be  presumed  to 
be  with  the  assent  of.  the  grantor,  that  is  enough,  and  is  a 
good  delivery  in  law ;  and  if  found  in  the  hands  of  the 
grantee  years  afterwards,  a  delivery  may  fairly  be  presumed, 
and  it  will  operate  froni  and  relate  back  to  the  time  of  its 
date,  in  the  absence  of  all  proof  to  the  contrary.  If  a  deed 
be  delivered  to  an  agent,  or  thrown  on  a  table,  with  the 
intent  that  the  grantee  should  have  it,  that  is  suflicient, 
although  no  words  are  used.  Such  proof  as  has  been  given 
in  this  case,  would  be^sufficientfora  jury  to  presume  a  deli- 
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very,  even  in  the  case  of  a  modern  deed,  and  is  roach 
stronger  in  relation  to  one  of  ancient  date.  In  this  case, 
what  else  could  be  proved  ?  Would  it  be  reasonable  to  re- 
quire any  thing  beyond  what  the  plaintiff  has  proved  ?  The 
witnesses  are  dead ;  their  hand  writing  has  been  proved,  and 
a  proper  foundation  is  thus  laid  for  presuming  that  every 
thing  was  done  to  give  effect  and  validity  to  the  deed. 

^^  Such,  being  the  case,  the  burden  of  proof  is  thrown  on 
the  other  side  to  rebut  the  presumption  of  a  delivery,  war- 
ranted from  these  circumstances.  Much  stress  has  been 
laid  upon  the  fact  that  the  certificate  of  proof  by  governor 
Livingston  not  only  states  that  the  witness  saw  the  parties 
sign  and  seal,  but  that  he  saw  them  deliver  the  deed.  In 
stating  a  delivery,  the  certificate  is  a  little  out  of  the  ordi- 
uary  form;  and  it  is  not  important,  and  adds  little  or  noth- 
ing to. the  evidence  of  a  due  and  full  execution  of  the  deed, 
that  the  word  deln^er  was  inserted.  This  insulated  fact  is 
not  of  much  importance,  for  without  that  word,  the  legal 
effect  of  the  proof  would  be  the  same ;  proof  of  the  due 
execution  for  the  purposes  expressed  in  the  deed,  includes  a 
delivery. 

''What  then  is  the  evidence  to  bring  the  fact  of  delivery 
into  doubt  ?  I  separate  now  between  the  release  and  the 
lease;  these  are  two  distinct  questions,  and  I  shall  consider 
the  question  relative  to  the  lease  hereafter.  The  argument 
of  the  defendant  is,  that  the  deed  was  not  delivered,  and  did 
not  go  into  effect.  Then  what  is  the  reasonable  presump- 
tion to  be  drawn  from  the  facts  he  has  proved?  keeping  in 
mind  that  this  is  evidence,  by  the  defendant  to  disprove  the 
presumption  of  law  fro.m  the  facts  proved,  that  the  deed  was 
duly  delivered.  It  has  been  said  on  the  part  of  the  defend- 
ant, that  the  deed  was  probably  kept  for  some  time,  and  that 
the  design  to  have  a  marriage  settlement  «was  finally  aban- 
doned. If  you  believe  from  the  proof  made  by  governor 
Livingston,  that  the  deed  went  into  the  hands  of  the  parties, 
then  there  was  a  good  delivery,  because  a  deed  cannot  be 
delivered  to  the  party  as  an  escrow.  Then  is  there  any  evi- 
dence to  call  the  delivery  into  question  9  Where  is  the 
evidence  to  induce  the  belief  that  the  deed  was  exeouted 
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with  any  understanding  that  it  was  not  to  hare  imroedtafe 
effect,  or  that  it  was  delivered  to  a  third  person  as  an  escrow, 
or  that  the  parties  did  not  intend  it  as  an  absolute  delhrery  9 
You  have  a  right  to  say  so,  if  there  is  evidence  to  support 
it ;  but  if  there  is  nothing  to  induce  such  a  belief,  then  yoQ 
are  to  say  that  it  was  duly  de'ivered. 

"**  It  has  been  said  that  this  was  a  dormant  deed,  never  in- 
tended by  the  parties  ;to  operate ;  that  it  had  slept  until 
after  the  attainder  and  until  the  year  1787.  There  is  weight 
in  this,  or  rather  there  would  be  weight  in  it,  if  the  parties 
in  interest  had  slept  on  their  rights.  Bui  who  has  aleptl 
Morris  and  his  wife,  Beverly  Robinson  and  Joanna  Philipse, 
the  trustees:  they  are  the  persons  that  have  slept,  and  not 
the  children.  This  does  not  justify  so  strong  an  inference 
against  the  children  as  if  they  had  slept  upon  their  right. 
Is  it  fair  in  such  a  case  to  draw  any  inference  against  the 
children  9 

"  It  has  been  said  that  there  were  three  copies  of  this  instru- 
ment; it  is  somewhat  uncertain  how  many  copies  there  were, 
or  where  they  went.  But  suppose  there  were  three  copies, 
where  would  they  probably  go  ?  Undoubtedly  to  the  par- 
ties in  interest.  Mary  Philipse  would  have  one^  and  Roger 
Morris  another,  and  the  trustees  the  third.  Mary  Philipse, 
in  a  certam  event,  contemplated  in  the  marriage  settlement, 
would  again  become  seised  in  fee.  She  therefore  -bad  an 
interest  in  having  one  Copy ;  for  although  riie  had  parted 
with  the  fee,  she  took  back  a  life  estate  with  the  possibility 
of  an  ultimate  fee  in  the  land  revesting  in  her.  Roger 
Morris  also  had  an  interest  under  the  deed,  and  it  is  there- 
fore reasonable  to  presume  that  he  had  one  copy  of  the  deed. 
The  third  copy  would  have  gone  to  the  trustees,  Beverly 
Robinson  and  Joanna  Philipse^  But  where  did  this  one 
come  from  ?  All  you  have  on  this  subject  is,  that  Mr  Watts 
received  it  from  Morris  in  1767,  to  have  it  acknowledged. 
This  one,  for  the  purpose  of  passing  the  title,  is  as  good  as 
though  all  three  were  produced. 

*'  It  has  also  been  urged  that  this  deed  was  not  recorded 
until  1787.  Is  there  any  thing  in  that  fact  that  should  ope- 
rate against  the  children  ?    They  were  minors  for  the  greater 
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part  of  the  time  down  to  the  year  1787,  when  it  was  re- 
corded. 

"  It  baa  also  been  urged  as  a  controlling  fact,  that  Morris 
was  here  at  the  close  of  the  war,  and  did  not  have  the  deed 
recorded  before  going  to  England.  It  appears  from  tlie 
testimony  of  colonel  Barclay,  that  Morris  and  his  family  left 
New  York  for  England  before  the  evacuation  of  the  city  by 
the  British  army,  which  was  on  the  25th  of  November  1783* 
It  is  well  known  as  a  matter  of  history,  \hat  the  British  were 
in  possession  of  the  city  of  New  York  through  all  the  war. 
Is  there  any  thing  then  in  the  fact  that  it  was  not  recorded, 
from  which  an  inference  can  be  drawn  against  the  deed  9 
Where  were  the  officers  before  whom  Morris  could  at  this 
time  have  had  the  deed  proved  ?  No  law  has  been  shown 
giving  any  such  power,  nor  do  I  know  of  any. such  law. 
Then  is  there  any  just  ground  for  a  charge  of  negligence, 
even  against  Morris  himself?  After  1783  there  were  officers 
here  before  whom  the  deed  might  have  been  acknowledged 
or  proved. 

*^  Is  there  any  thing  in  omitting  to  have  it  recorded  after 
that  time  ?  There  was  only  three  or  four  years  delay ;  and 
are  there  not  circumstances  reasonably  to  account  for  that, 
and  show  why  it  was  recorded  in  1787?  li)  February  pre-* 
ceding  the  time  of  prot>f  and  recording,  the  children  made 
an  application  to  the  legislature,  asserting  and  setting  forth 
their  claim*  They  were  told  by  the  report  of  the  commit- 
tee, which  was  adopted  by  the  bouse,  if  you  have  a  right,  as 
you  say  you  have,  go  to  the  courts  of  law,  where  you  will 
have  redress. 

*'  This  was  a  very  proper  answer.  The  report  did  not, 
however,  as  has  been  urged,  contain  any  admission  of  their 
title;  nor* did  the  committee  give  any  opinion  upon  the 
Talidity  of  the  claim  f  and  if  they  had,  we  cannot  regard  it. 
But  all  they  or  the  house  said,  was,  that  if  what  you  allege 
be  true,  you  have  a  remedy  in  the  courts  of  law.  This  was 
calculated  to  awaken  their  attention  and  to  induce  them  to 
prove  and  record  their  deed,  as  a  precautionary  measure. . 
It  has  been  said  that  this  was  no  more  than  the  ordinary 
transaction  of  proving  a  deed,  and  that  in  the  case  of  an  old 
Vou.  IV.— D 
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deed,  thd'witness  finding  his  name  to  the  deed,  swears  from 
that  circumstance,  rather  than  from  any  particular  recollec- 
tion, that  he  saw  it  executed.  But  in  this  case,  was  there 
not  something  special  and  particular  preceding  the  proof  of 
this  deed ;  something  calculated  to  awaken  attention,  and 
ought  it  to  be  considered  nb  more  than  the  ordinary  trans- 
action of  proving  an  old  deed.  GoTernor  Livingston,  the 
witness  who  proved  the  deed,  as  has  been  proved  to  you, 
was  a  man  of  high  character,  an  eminent  lawyef,  and  a  dis- 
tinguished whig.  It  is  fair  to  presume,  also,  that  he  knew 
what  had  been  done  just  before  in  the  legislature.  Is  it  not 
reasonable  then  to  believe  that  his  attention  was  particularly 
called  to  the  transaction,  and  that  he  referred  back  to  the 
time  of  the  execution  of  the  deed,  and  that  he  would  not 
have  proved  it  if  he  had  not  a  recollection  of  what  then  took 
place  ? 

'^  It  is  reasonable  to  presume,  his  attention  being  awaken- 
ed, that  he  refreshed  his  recollection  of  the  original  transac- 
tion. It  was  proved  at  Judge  Hobart's  house.  Mr  Watts  drew 
the  certificate.  But  can  you  presume  that  the  witness  would 
swear,  and  the  judge  would  certify,  without  having  read  it? 
It  is  reasonable  to  presume  that  Judge  Hobart,  as  well  at 
the  wijtness,  knew  what  had  taken  place  in  the  legislature  id 
this  city  a  short  time  before.  This  certificate  is  a  little  out 
of  the  ordinary  form ;  it  states  the  execution  to  have  oeen  at 
or  about  the  day  of  its  date  :  they  may  have  thought  it  ne- 
cessary to  show  that  the  deed  was  not  got  up  to  overreach 
the  attainder.  Is  there  any  thing  in  the  ci/cumstances  of 
this  proof  to  induce  the  belief  of  unfairness? 

"  It  is  also  said  that  Morris  and  his  wife  have  done  acts  in- 
consistent with  the  deed.  In  weighing  the  force  and  effect 
of  these  acts,  you  must  bear  in  mind  the  time  when  the  in- 
terest Tested  in  tlie  children  under  this  deed ;  for  after  that 
interest  vested,  noo^  but  themselves  could  divest  it.  It  is 
said  there  is  doubt  as  to  the  time  when  the  marriage  took 
place;  but  it  was  probably  between  1758  and  lt61  ;  for  in 
the  latter  year  Mary  Morris  executed  a  deed  as  the  wife  of 
Roger  Morris.  I  am  indined  to  think  the  law  is,  that  after 
the  marriage,  the  parties  to  the  deed  coiftd  not  disannul  the 
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deed.  Bat  certainly  not  after  the  birth  and  during  ih^  life 
of  t5e  children  of  that  marriage. 

**  We  now  come  to  the  acts  that  are  said  to  be  inconsistent 
with  the  deed.  Those  acts  are  of  three  distinct  kinds  or 
classes.  1.  Th^se  for  settling  the  exterior  lines  of  the  pa- 
tent 2.  The  deeds  to  Hill  and  Merritt.  And  3,  The  leases 
for  the  lives  of  other  persons. 

**  In  estimating  the  weight  of  the  first  class,  it  will  be  proper 
for  you  to  bear  in  mind  the  situation  of  the  patent  to  Adolphe 
Philipse.  It  was  bounded  north  by  the  Kip  (or  Van  Cortland 
&  Co.)  patent  and  the  Beekman  patent,  and  on  the  east  by 
Connecticut.  The  first  class  of  instruments  produced  by  the 
defendant  relate  to  the  Connecticut  line,  the  Beekman  pa- 
lent,  and  the  Kip  (or  Van  Cortland)  patent.  The  first  deed 
is  that  of  January  18th,  1758 :  this  relates  to  the  boundary 
of  the  Book  man  patent.  You  will  see  from  this  deed,  and 
its  recital,  what  the  parties  intended.  It  reciteaan  agreement 
in  1754,  to  settle  the  lines  of  the  two  patents. 

<<  You  are  not  necessarily  to  take  this  as  having  been  eze- 
cated  after  the  marriage  settlement  deed  :  delivery  is  what 
ghes  validity  to  a  deed.  Certainly  Mary  Philipse  was  not 
married  at  the  time  this  deed  was  made ;  for  if  she  had  been, 
she  would  have  sighed  it  as  Mary  Morris.  If  she  was  not 
married,  and  had  not  executed  the  marriage  settlement  deed, 
she  was  seised  in  fee  of  the  land,  and  had  the  absolute  con- 
trol over  it. 

'^  Again,  it  does  not  appear  how  much  of  the  Philipse  pa- 
tent was  conveyed  by  this  deed ;  and  it  was  made  in  pursu- 
ance of  an  agreement  in  1754,  to  settle  the  boundary. 

<<The  next  is  the  patent  to  Philipse,  Robinson  and  Morris, 
growing  out  of  the  settlement  of  the  Connecticut  line.  The 
government  settled  the  line  between  New  York  and  Con- 
necticut, making  it  a  straight  line,  instead  of  one  parallel  to 
thq  Hudson  river,  according  to  the  patent :  and  this  patent 
was  given  to  Morris  and  others  for  the  lands  lying  on  the 
west  side  of  that  line.  And  the  patent  recites,  that  Morris 
and  his  wife  had  released  to  the  king  the  land  taken  from  the 
Philipse  patent  by  the  i^ew  line.  This  was  an  act  to  settle 
boundaries.    Again,  it  is  to  be  observed,  that  Robinson  and 
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Morris  were  both  married;  and  yet  the  patent  was  not  given 
to  their  wives,  but  to  the  husbands. 

<<  The  interest  Morris  had  in  the  land,  was  a  life  estate  un- 
der the  settlement  deed,  the  same  as  it  would  have  been 
without  it.  Without  that  deed,  he  had  a  life  estate  as  ten- 
ant by  the  curtesy. 

**  Morris,  instead  of  taking  this  patent  to  his  wife  or  chil- 
dren, or  in  trust  for  them,  took  it  to  himself.  He  might, 
however,  be  considered  as  taking  the  land  in  trust  for  his 
children.  But  this  alleged  inconsistency  of  Morris  is  just  as 
great  without  as  with  the  settlement  deed. 

'^The  next  is  the  deed  to  Yerplank,  in  relation  to  the.  Kip 
or  Rumbout  patent  It  does  not  appear  that  this  deed  con- 
veyed any  of  the  Philipse  patent.  But  suppose  it  did,  it  does 
not  necessarily  follow  that  it  was  intended  to  assert  any  right 
in  hostility  to  the  marriage  settlement  deed.  Is  it  not  a  fair 
and  reasonable  presumption,  these  children  being  infants, 
that  the  parents  meant  this  as  a  settlement  of  difficulties 
about  boundary,  fbr  the  benefit  of  the  children,  and  not  that 
they  intended  to  act  in  hostlity  to  the  deed  ?  It  was  the  act 
of  parents,  and  not  of  strangers.  The  intention  with  which 
all  these  acts  were  done,  is  important ;  as  they  are  introduced 
to  show  that  Morris  and  his  wife  have  acted  inconsistently 
with  their  right  under  the  marriage  settlement  deed. 

^  We  are  next  to  consider  the  deeds  to  Hill  and  Merritt. 
Ar^  the^e  hostile  to  the  settlement  deed  ?  If  there  had  been 
no  power  to  sell  any  part  of  the  land,  they  would  have  been 
strongly  inconsistent  with  the  settlement  deed.  But  that 
dee<)  contains  a  power  expressly  giving  them  the  right  to 
sell  in  fee  to  the  value  of  three  thousand  pounds.  They 
have  only  sold  to  the  amount  of  one  thousand  one  hundred 
and  ninety-five  pounds,  and  so  are  within  the  power.  But 
it  has-been  said  that  these  deeds  do  not  recite  the  power — 
that  was  not  necessary :  the  purchasers  in  these  (Hill  and 
Merritt)  deeds  would  acquire  as  valid  a  title  as  if  the  pow- 
er had  been  recited.  These  deeds  are,  therefore,  not  incon- 
sistent with  the  settlement  deed. 

**  The  next  thing  to  be  considered  is  the  three  life  leases. 
Were  these  such  acts  of  hostility  as  to  induce  the  belief  that 
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Ibe  ietUement  deed  wtt  not  deliTered  9  It  hag  been  argued 
on  the  part  of  the  plaintiff,  that  the  word  dwpoM,  in  the 
power,  would  antboriae  these  leaaes  as  well  as  sales  in  fee. 
This  I  think  is  not.  the  tme  constrooiion  of  the  power :  Iwjkr 
ing  at  the  tetter  part  of  the  power,  it  is  evident  that  by  the 
words  sett  and  dUp09e  off  thej  only  contemplated  sales,,  and 
not  leasing  for  life  or  lives^  And  so,  in  strictness  of  law,  they 
had  no  power  to  make  t)iese  leases  for  lives.  Bot  if  they  btA 
no  such  power,  still  the  question  returns,  bow  is  that  to  affect 
the. rights  of  the  children;  and  did  they  intend  it  in  hostility 
to  those  rights  t  It  could  not  afiect  their  interest  in  the  land. 
The  question  is  not  what  was  the  legal  effect  of  these  acts,  but 
bow  did  Morris  intend  themf  Did  he  actually  mean  to  act 
in  hostility  to  the  deed  ?  That  is  the  question.  You  are  not 
to  construe  it  an  act  of  hostility,  unless  it  was  so  intended  by 
Morris.  It  was  a  new  country :  clearing  and  improving  the 
lands  was  for  the  benefit  of  the  cbildren ;  'abd  if  Morris  so 
intended  these  leases,  they  are  not  hostile  to  the  deed. 
These  are  all  the  circumstances  relied  upon  as.  being  incon- 
sistent with  the  settlement  deed ;  and  they  are  questions 
for  you.  I  do  not  wish  to  interfere  with  your  duties.  It  is 
fdr  you  to  say  whether  the  deed  was  duly  executed  and  de- 
livered. 

"  The  next  qtiestion  for  your  consideration,  is  whether  there 
was  a  lease  as  well  as  a  release.  In*  the  judgment  of  the 
court,  a  lease  was  necessary  to  convey  a  legal  estate  to  the 
children,  and  through  them  to  Mr  Aster.  Without  a  lease, 
this  deed  would  only  have  operated  as  a  bargain  and  sale, 
and  the  statute  (for  reasons  that  I  need  not  stop  to  explain) 
would  not  have  executed  the  ulterior  uses.  So  a  lease  is 
indispensable  to  the  plaintiff's  title.  Then  the  question  is, 
are  you  satisfied  that  a  lease  was  executed  ?  This,  perhaps, 
is  the  stress  of  the  case.  On  this  subject,  questions  of  law 
are  intermingled  with  the  facts.  The  plaintiff  says  that  the 
recital  in  the  release  is  conclusive  evidence  of  the  lease ; 
such  evidence  as  cannot  be  disputed.  If  so,  then  it  would 
operate  as  a  technical  estoppel,  and  Carver's  mouth  would 
be  shut,  and  he  would  not  be  permitted  to  dispute  the  ex- 
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istence  of  Ihe  lease,  whether  there  was  one  in  point  of  filet 
or  not.  Bat  it  is  not  enough  to  make  it  an  estoppel,  that 
the  defendant  cl^ms  under  the  same  party :  he  must  claim 
under  or  through  the  same  deed,  or  through  the  some  title. 
Here  neither  the  defendant  nor  the  state  claim  through  this 
deed :  they  claim  in  hostility  to  it ;  they  say  there  never  was 
such  a  deed ;  they  claim  the  interest  that  was  in  Mary  Phil- 
ipse  in  1754.  This  recital  is  not,  therefore,  to  be  considered 
a  technical  estoppel. 

*^  The  question  then  is^ whether  the  recital  can  operate  in 
any  other  way  1  The  court  has  before  decided  in  your  hear- 
ings that  this  recital  is  evidence  for  the  jury ;  and  it  is  for 
you  to  say  what  weight  and  importance  it  ought  to  have. 
The  defendant  has  excepted  to  the  decision  of  the  court  thHt 
this  is  evidence  ;  and  if  the  court  should  have  mistaken  the 
law,  the  defendant  will  have  his  redress.  You  are  therefore, 
to  take  this  recital  as  evidence  legally  and  properly  admit- 
ted ;  and  if  legal  evidence,  it  is  evidence  for  some  purpose. 
It  would  be  absurd  for  the  court,  after  deciding  that  it  is 
legal  evidence,  to  tell  you  not  to  consider  it,  or  that  it  is  en- 
titled to  no  weight  or  importance.  You  must  therefore  re- 
gard this  recital  as  evidence. 

'^  The  recital  being  evidence,  the  question  is  for  you  to  de- 
cide what  is  its  weight  and  importance  t  In  recent  transac- 
tions, where  the  party  can  have  other  evidence  of  the  fact, 
recitals  €te  of  little  weight.  But  in  ancient  transactions, 
tbey  are  of  more*  weight  and  consequence.  There  may  be 
no  witness  to  provte  the  fact.  And  the  force  and  importance 
of  a  recital  may  be.  greater  or  smaller,  according  to  the  facts 
and  circumstances  of  ^ach  particular  case.  Here  the  lease 
is  lost,  and. it  cannot  therefore  be  shown  who  were  the  wit- 
nesses to  it,  nor  with  certainty  what  it  contained.  The  wit- 
nesses to  the  release  are  dead,  and  the  plaintiff  could  not 
thereftre  be  called  upon  to  produce  them.  In  the  proof  of 
ancient  transactions,  the  rules  of  evidence  must  be  relaxed 
in  some  measure,  to  meet  the  necessity  of  cases.  Where 
witnesses  cannot  be  had  we  have  to  resort  to  othei  proof. 
These  will  have  greater  weight  in  some  cases  than  in  others. 
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If  the  case  is  stripped  of  any  fact  or  circumstance  to  in- 
dace  a'suspicioD  of  fraud,  then  a-  recital  will  have  greater 
weight 

**  From  the  release,  it  is  reasonable  to  prestune  that  the  par- 
ties intended  to  convey  a  legal  estate.  This  deed,  if  not 
drawn  by  governor  Livingston,  was  most  likely  drawn  under 
his  advice  and  direction,  and  is  it  not  fair  to  presume  that  he 
drew  the  proper  deeds  to  carry  into  effect  the  intentions  of 
the  parties  ?  If  be  acted  fairly,  he  would  have  done  so  ;  and 
is  it  not  a  fair  presumption  that  he  drew  suy^h  an  instrumeirt 
as  was  customary  at  that  day,  and  deemed  necessary  to  con- 
vey the  legal  estate  9 

**  It  is  proved  that  the  lease  and  release  was  the  ordinary 
mode  of  conveyance.  Judge  Benson  says,  that  was  the  uni- 
form practice ;  and  colonel  Troup  says  the  same.  This  is  an 
additional  circumstance  to  induce  the  belief  that  a  lease  was 
executed,  and  it  is  for  you  to  determine.whether  the  circum- 
stances are  sufficient  to  satisfy  you  that  what  was  usual  and 
in  accordance  with  the  ordinary  course  of  business,  was  done 
in  this  case. 

^^^  But  it  is  objected  that  the  lease  is  not  produced.  The 
plaintiff  has,  in  the  opinion  of  the  court,  accounted  for  this, 
by  proving  it  lost.  It  has  been  shown  pot  to  have  been  the 
general  practice  to  record  the  leases  with  the  releases ;  very 
few  appear  ever  to  have  been  so  recorded  in  proportion  to  the 
releases,  and  those  produced  in  court,  on  the  part  of  the  de- 
fendant, have  never  been  recorded:  It  has  been  said  that  the 
lease  had. performed  its  office  the  moment  the  release  was 
executed,  and  was  no  longer  of  any  moment.  This  is  not 
correct ;  but  if  the  parties  were  under  that  impression,  it  will 
in  some  measure  account  for  their  not  keeping  it  with  greater 
care. 

'*  If  you  are  satisfied,  from  the  evidence,  that  there  was  a 
lease  duly  executed,  then  the  plaintiff  has  a  right  to  recover, 
.unless  some  act  has  since  been  done  changing  the  rights  of 
the  parties.. 

*<The  defendant's  counsel  have  urged  that  this  is  not  a  case 
for  presumptions  in  favour  of  the  existence  of  a  lease ;  that 
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premimptioos  can  only,  be  .'resorted  to  when  the  postenioQ 
accords  with  the  fact  to  be  presumed.  There  may  be  some 
question  on  this  point.  1  have  examined  all  the  cases  cited, 
but  I  find  none  that  come  precisely  to  this  case.  So  far  as 
I  understand  the  cases,  presumptions  cannot  be  resorted  to 
in  hostility  to  the  possession.  The  mere  fact  of  a  naked 
possession  proves  but  little.  Courts,  therefore,  admit  evi- 
dence of  the  declarations  of  parties  in  possession  of  land,  to 
show  how  they  bold.  In  this  case  the  possession  may  be 
considered  equivocal.  Morris  and  wife  would  have  been 
entitled  to  the  possessioui  whether  there  was  or  was  not 
such  a  deed;  and  presuming,  a  lease,  would  not  necessarily 
be  presuming  a  fact  in  hostility  to  the  possession.  If  you 
are  therefore  satisfied  that  Morris  and  wife  were  in  posses- 
sion, holding  under  the  deed  of  marriage  settlement,  pre- 
sumptions may  be  indulged  in  favour  of  the  existence  of  the 
lease.  But  if  you  consider  them  holding  the  possession,  in 
hostility  to  the  marriage  settlement,  it  is  not  a  case  for  pre- 
suming a  lease. 

**  A  lease  and  release  are  considered  but  one  instrument, 
though  in  two  parts.  The  absence  of  the  lease  is  not  the 
loss  of  an  enti/e  link  in  a  chain  of  title,  but  it  is  a  defect  of 
a  part  of  one  instrument.  Suppose  a  deed  purporting  to 
pass  a  fee,  produced  without  a  seal,  and  from  the  lapse  of 
time  or  other  cause,  there  is  no  appearance  of  its  ever 
having  had  a  seal)  Then  the  party  must  show  that  it  had 
been  sealed,  for  otherwise  it  would  not  pass  the  fee.  By 
what  kind  of  evidence  could  this  fact  be  established? 
Would  it  not  be  proper  to  look  at  the  conclusion  and  attes- 
tation of  the  deed — Signed,  sealed,  &c.?  Would  it  not 
also  be  proper  evidence,  to  show  it  was  drawn  by  a  man 
who  knew  that  a  seal  was  necessary  to  pass  the  estate,  and 
other  circumstantial  evidence,  and  for  the  jury,  from  evi- 
dence of  this  description,  to  presume  and  find  that  the  in- 
strument was  duly  sealed,  to  supply  the  defect  and  infirmity 
of  the  deed  1 

"  If  you  are  satisfied  the  lease,  aft  well  as  release,  was  ex- 
ecuted and  delivered,  a  legal  estate  has  beei^  snown  in  th^ 
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bein  of  Roger  and  Mary  Morris,  and  the  plaintiff  will  be 
entitled  to  recover,  onless  that  title  has  been  revested  in 
Roger  and  Mary  Morris,  or  one  of  them. 

**  It  is  said  that  the  title  has  been  revested  in  Mrs  Morris, 
by  some  conveyance,,  since  the  settlement  deed.  This  you 
may  presume,  if  in  your  opinion  the  evidence  will  warrant 
such  presumption.  But  no  redelivery,  cancelling  or  the 
like,  would  have  that  effect ;  there  must  have  been  a  re- 
conveyance. This  must  also  have  been  made  before  the 
marriage,  or  at  the  utmost  length,  before  the  birth  of  a  child ; 
therefore  you  can  only  look  to  circumstances  arising  before 
the  marriage,  or  before  the  birth  of  a  child ;  unless-  you 
should  be  of  opinion  that  the  acts  of  Roger  Morris  and  his 
wife,  which  have  been  given  in  evidence,  were  in  hostility 
to  this  marriage  settlement  deed.  The  children  may  have 
leconveyed  since  they  came  of  age.  But  the  circumstalices 
do  not  weigh  very  strongly  against,  them  before  1825, 
when  they  were  first  in  a  condition  to  assert  their  rights. 
There  cannot  be  any  very  strong  grounds  for  supposing  the 
children  ever  reconveyed.  And.  if  there  is  any  thing  to 
satisfy  you  there  was  a  reconveyance,  you  will  say  so ;  and 
it  will  defeat  the  plaintiff's  right  to  recover.  But  in  my 
judgment,  the  result  will  depend  principally  upon  the  ques- 
tion, whether  a  lease  and  release  were  duly  executed  and 
delivered,  so  as  to  pass''the  liegal  estate. 

"The  deed  of  the  state  only  passed  such  right  to  the  de- 
fendant's fiither  as  the  state  had  ;  and  if  the  marriage  set- 
tlement deed  has  been  established,  that  was  nothing  more 
than  the  life  estate  of  Morris  and  wife.  -  It  is  not  necessa- 
rily to  be  inferred  from  any  of  the  acts  read,  that  the  state 
intended  to  take  any  greater  interest  than  such  as  the  per- 
sons attainted  bad.  They  sold  what  the  commissioners  of 
.  forfeitures  judged  had  been  forfeited.  They  did  not  examine 
into  the  state  of  the  title,  but  only  exercised  their  judgment 
upon  such  information  as'tiicy  bad.  It  was  for  that  reason 
that  the  state  conveyed  with  warranty.  The  state  cannot 
be  presumed  to  have  intended  to  conclude  the  rights  of 
third  persons  who  were  not  attainted.  If,  therefore,  you 
Vol.  IV.— £ 
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shall  find  that  the  marriage  settlement  deed,  coosisting  of  a 
lease  and  release,  was  duly  executed  and  delivered  on  or 
about  the  time  it  purports  to  bear  date»  the  children  of  Roger 
and  If  ary  Morris  acquired  under  it  a  contingent  remainder, 
v/hich  became  vested  on  their  birth ;  and  the  plaintiff  will  be 
entitled  to  recover  unless  that  interest  was  destroyed  or  put 
an  end  to  by  some  subsequent  reconveyance,  of  which  you 
will  judge  and  determine." 

Upon  this  charge,  and  on  the  opinion,  the  court  left  the 
case  to  the  jury^  A  verdict  and  judgment  were  rcidered 
for. the  plaintiff;  and  the  defendant  prosecuted  this  writ  of 
error. 

The  case  was  argued  for  the  plaintiff  in  error  by  Mr  Bron- 
son,  attorney  general  of  Nev.*  Yorl;  and  Mr  Webster }  and 
fpr  the  defendant  by  Mr  Ogccn  and  Mr  Wirt. 

^or  the  plaintiff  in  error,  the  following  points  were  made: 
I.  No  estate  ever  vested  in  the  children  of  Morris  and  wife 
under  the  settlempnt  deed. 

1 .  The  remainder  limited  to  the  children  by  that  deed, 
was  a  conliiigent  remainder,  and  could  not  vest  in  the  lifc 
lime  of  their  parents. 

2.  By  the  attainder  and  banishment  of  Morris  and  wife 
in  1779,  they  became  civilly  dead,  and  their  estate  in  the 
land  determined :  and  the  contingent  remainder  to  the 
children  failed  for  the  want  of  a  particular  estate  to  sup- 
port it. 

3.  If  the  attainder  and  forfeiture  worked  no  more  than  an 
assignment  of  the  particular  (or  life}  estate;  then  the  con- 
veyance by  the  state  of  New  York  in  1782,  to  Timothy  Car- 
ver, with  warranty,  was  equivalent  to  a  feoffmenf  by  the 
tenant  for  life,  and  destroyed  the  contingent*  remainder  de- 
pending on  that  life  estate. 

4.  By  the  attainder  of  Beverly  Robinson,  the  surviving 
trustee  in  1779,  and  the  forfeiture  of  all  his  estate  to  the 
people  of  th*}  state-  of  New  York,  all  seisin  in  the  trustee 
to  serve  the  contingent  uses  to  the  children  was  divested. 
The  state  cannot  be  seised  to  a  use ;  and.so  there  was  no 
seisin  to  serve  the  contingent  uses  to  the  children,  when  the 
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event  upon  which  they  were  to  vest  happened :  and  the  state 
took  the  land  discharged  of  the  subsequent  limitations  in  re- 
mainder. 

II.  Under  the  settlement  deed  (without  a  lease)  the  chil- 
dren could  not  take  legal,  but  only  trust  or  equitable  inter- 
ests in  the  land. 

III.  The  judge  erred  in  admitting  evidence  to  prove  the 
loffi,  before  it  had  been  shown  that  a  lease  ever  existed. 

IV.  The  plaintiff  did  not  prove  the  loss,  nor  did  he  suffi- 
ciently account  for  the  non-production  of  the  lease,  and  was 
not  entitled  to  give  secondary  evidence  of  its  contents. 

1.  The  release  states  it  was  executed  in  three  parts — 
there  must  also  have  been  three  parts  to  the  lease  :  and  the 
plaintiff  should  have  accounted  for  all  the  parts,  before  be- 
ing permitted  to  give  secondary  evidence  of  the  contents. 

2.  Most  of  the  evidence  of  searches  for  the  lease,  was  of 
a  loose  and  unsatisfactory  character—- depending',  as  to  its 
sufficiency,  upon  mere  hearsay  evidence. 

3.  No  sufficient  search  was  proved  among  the  papers  of 
Mary  Morris,  formerly  Mary  Philipse. 

4.  No  search  was  shown  to  have  been  made  among  the 
papers  of  Joanna  Philipse,  the  mother  of  Mary  Morris  and 
one  "of  the  trustees. 

5.  No  search  was  proved  in  the  office  of  the  secretary  of 
state,  where  the  release  was  recorded.  Nor  was  any  proved 
in  the  clerks'  office  of  the  counties  of  Dutchess  and  Putnam, 
where  the  land  is  situated. 

6.  A  search,  by  a  third  person,  among  the  papers  of  the 
children  and  heirs  of  Roger  Morris  and  his  wife,  who  were 
lessors  of  the  plaintiff,  was  not  sufficient.  Those  lessors  were 
competent  witnesses  upon  the  question  of  loss,  and  should 
have  been  sworn,  or  examined  on  commission. 

7.  The  other  lessors  of  the  plaintiff,  Messrs  Golden,  Fow- 
ler, and  Bogert,  should  have  been  sworn,  as  well  as  Mr  As- 
tor, to  prove  that  they  had  not  got  the  lease. 

8.  It  should  have  been  shown  where  the  release  came 
irom,  when  it  came  into  the  hands  of  the  plaintiff,  or  Mr 
Astor,  and  that  the  lease  was  not  in  that  place. 
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V.  The  recital  in  the  release  does  not  bind  the  defendant 
by  way  of  estoppel,  nor  is  it  evidence  against  him. 

VI.  This  is  not  a  case  where  a  lease  or  other  conveyance 
can  be  presumed. 

VII.  The  plaintiff  was  not  entitled  to  recover  without 
proving  the  actual  execution  of  a  lease. 

Villi  Evidence  of  what  were  the  contents  of  a  lease  in  a 
particular  case  between  other  parties,  was  not  competent 
evidence  to  prove  what  were  the  contents,  of  the  lease  in 
this  case. 

IX.  If  a  lease  of  some  kind  was  executed,  the  plaintiff  was 
not  entitled  to  recover  on  proving  it  lost,  without  also  prov- 
ing what  were  its  contents. 

X.  The  judge  admitted  evidence  which  was  dot  pertinent, 
and  which  may  have  misled  the  jury. 

I..  A  common  practice  to  convey  land  by  lease  and  release 
was  not  competent  evidence  to  prove  that  a  lease  was  exe- 
cuted in  this  case,  or  what  were  its  cont^its. 

3.  The  professional  character  of  governor  Livingston  was 
not  competent  evidence  to  prove  either  a  lease  or  its  con- 
tents. 

3.  Proof  that  it  was  not  usual  to  record  leases,  was  not 
competent  evidence  to  prove  the  loss  of  a  lease  in  this  case. 

4.  Proof  of  what  was  the  usual  recital  of  a  lease  in  a 
deed  of  release,  was  not  competent  evidence  for  any  pur- 
pose. 

5.  The  journal  of  the  assembly  was  not  legal  or  compe- 
tent evidence  against  the  defendant. 

6.  The  acts  of  the  legislature  of  the  state  of  New  York, 
relative  to  the  claim  of  Mr  Astor,  were  not  competent  evi- 
dence against  the  defendant. 

7.  Proof  that  this  suit  was  defended  by  the  state  of  New 
York,  was  not  competent  evidence  against  the  defendant. 

XI.  The  judge  misdirected  the  jury  on  the  question  of  a 
delivery  of  the  settlement  deed. 

XII.  The  judge  misdirected  the  jury  as  to  the  grounds 
upon  which  they  might  find  there  wos  a  lease  as  well  ns  a 
release 
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XIII.  The  judge  should  have  instructed  the  jury  that  this 
was  a  proper  case  for  presuming  a  cdnveyance. 

Xiy.  Roger  Morris,  and  Mary  his  wife,  under  the  mar- 
riage settlement  deed,  had  an  interest  in  the  land,  and  might 
convey  in  fee,  to  the  amount  of  three  thousand  pounds  in 
▼alue.  They  did  convey  to  the  amount  of  one  thousand  one 
hundred  and  ninety-five  pounds  in  value,  and  the  residue  of 
that  interest  was  forfeited  to  and  vested  in  the  people  of  the 
state  of  New  Yoric ;  and  the  power  was  well  executed  by 
the  conveyance  of  the  commissioners  of  forfeitures  to  Timo- 
thy Carver,  the  defendant's  grantor. 

XT.  The  whole  title,  both  in  law  and  equity,  which  may 
or  can  have  vested  in  the  children  and  heirs  of  Roger  Mor- 
ris and  Mary  his  wife,  of,  in  and  to  the  lands  and  premises 
in  question,  has  not  been,  as  between  the  grantors  and  gran- 
tee, legally  transferred  to  the  said  John  Jacob  Astor,  his 
heirs  and  assigns. 

XYL  A  proper  deed  of  conveyance  in  fee  simple,  from 
the  said  John  Jacob  Astor,  and  all  persons  claiming  under 
bim,  to  the  people  of  the  state  of  ^ew  York,  would  not  be 
valid  and  effectual,  to  release,  transfer,  and  extinguish,  all 
rights  title,  and  interest  which  now  is,  or  may  have  been 
vested  in  the  children  and  heirs  of  the  said  Roger  Morris 
and  Mary  his  wife. 

XYII.  The  plaintiff's  action  is  barred  under  the  act  limit- 
ing the  period  of  bringing  claims  and  prosecutions  an^ainst 
forfeited  estates. 

Z  YIII.  The  plaintiff^s  action  is  barred  under  the  general 
limitation  act  of  1788 ;  and  also  under  the  general  limita- 
tion act  of  1801. 

XIX.  The  plaintiff  was  bound  to  pay  for  the  permanent 
improvements  upon  the  land,  by  which  id  value  had  been 
increased. 

Mr  Bronson,  for  the  plaintiff  in  error,  contended ;  that  on 
the  true  construction  of  the  deed  of  settlement,  no  estate 
vested  in  the  children  of  Roger  Morris  and  wife.  Morris 
and  wife  took  upon  their  .marriage  an  estate  in  the  land 
for  the  term  of  their  natural  lives,  and  the  life  of  the  survi- 
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vor,  with  a  cootingcnt  remaioder  in  fee  to  the  children, 
which  could  not  vest  in  the  life  time  of  their  parents.  The 
uses  in  th^  deed,  were:  1.  To  the  trustees  until  the  mar- 
riage. 2.  To  Morris  and  wife  for  life.  3.  From  and  after 
the  determination  of  the  life  estate  to  such  children  as 
might  be  born  of  the  marriage.  4.  But  if  they  should  have 
no  child  or  children,  or  such  child  or  children  should  hap- 
pen to  die  in  'the  life  time  of  their  parents,  then  either  to 
Mrs  Morris,  or  to  such  persons  as  she  should  devise  the 
same. 

Thus  the  remainder  was  contingent  and  did  not  vest  dur- 
ing the  life  of  the  parents ;  and  it  afterwards  failed  for  the 
want  of  a  particular  estate  to  support  it,  the  life  estate  of 
Roger  Morris  and  wife  having  been  forfeited.  It  was  the 
obvious  meaning  of  the  deed,  that  the  residue  of  the  estate 
should  go  to  the  children,  if  they  survived  the  mother ;  and 
if  not,  to  her,  as  either  event  should  take  place.  It  was  thus 
a  remainder  limited  to  two  persons,  or  classes  of  persons, 
depending  on  survivorship ;  and  until  the  happening  of  the 
event  it  could  not  become  a  vested  estate  in  cither. 

This  was  the  effect  of  the  limitation  over,  and  such  a  limi- 
tation is  good  at  common  law.  There  may  be  two  concur- 
rent remainders  or  contemporary  fees,  called  alternate  re- 
mainders ;  the  latter  to  take  effect  in  case  the  first  shall  fail. 
Laddington  v$.  Kime,  1  Lord  Ray.  203.  The  same  case  is 
reported,  1  Salk.  224.  1  Preston  on  Estates,  488,  493. 
The  case  before  the  court  is  more  properly  one  fee ;  one  re- 
mainder ;  and  is  like  the  ordinary  case  of  a  remaindeir  limited 
to  the>  survivor  of  two  or  more  persons. 

In  iinswer  to  the  allegation  that  the  children  on  their 
birth  took  vested  remainders  in  fee,  and  that  the  limitations 
over,  in  case  of  the  death  of  the  children,  could  only  have 
taken  effect  by  way  of  shifting  use ;  it  is  urged  thatalthough 
by  conveyances  deriving  their  operation  from  the  statute  of 
U9es,  estates  may  be  limited  differently  from  the  limitations 
by  conveyances  at  common  law,  yet  the  difference  between 
a  remainder  and  u  shifting  use  is,  that  a  remainder  must  be 
limited  to  take  effect  in  possession  upon  the  regular  deter- 
mination of  the  estate  which  precedes  it;  bnl  a  shifting  use 
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does  not  take  effect  upon  the  regular  determination  of  the 
preceding  estate,  but  in  derogation  or  abridgement  of  that 
estate.     1  Preston  on  Eitates,  117,  9^.  93.    Cruise's  Dig. 
Rem.  oh.  5,  sec.  19,  36. 

Springing  and  shifting  uses,  and  executory  devises  are 
only  admitted  in  cases  of  necessity,  and  it  is  well  settled 
that  where  a  limitation  can  take  effect  as  a  remamder  with 
a  suflicient  freehold  estate  to  support  it,  it  shall  not  be  con- 
strued as  a  springing  or  shifting  use,  of  as  an  executory  de<* 
▼ise.  Laddington  t;^.  Kime,  before  cited.  Doc  va.  Holmes,^ 
3  Wils.  243.  Goodtitle  V8.  Billington,  Doug.  725,  753. 
Fearne  on  Ex.  Dcy.  5. 

The  principles  of  these  cases'  fully  apply  to  this  case. 
There  was  no  difiiculty  in  giving  effect  to  the  limitation  to 
Mrs  Morris,  or  her  devisee  as  a  remainder,  construing  the 
deed^as  giving  the  residue  of  the  estate  to  the  one  or  the 
other  according  to  survivorship.  Thus  no  estate  could  vest 
in  the  children  during  the  life  time  of  their  parents.  They 
had  no  certain  or  fixed  right  of  future  enjoyment.  The 
case  is  therefore  within  the  fourth  class  of  cases,  as  they  arc 
amnged  by  Mr  Fearne ;  the  person,. though  in  esse,  was  not 
ascertained.  Fearne  on  Contingent  Rem.  2,  3,  5,  9.  Big- 
gott  w.  Smith,  Cro.  Car.  102.  Co.  Lit.  378,  A.  Cruise's  Dig. 
Rem.  ch.  1,  sec.  8.  Bac.  Ab.  Rem.  and  Rev.  D.  1  Pres- 
ton on  Est  77.  Leonard  Loyie's  Case,  10  Co.  85,  86.  3 
Coke,  20.    1  Plow.  Rep.  20.  Smith  t^.  Belay,  Cro.  Eliz.  630. 

It  is  not  the  event  which  is  to  determine  the  preceding 
estate,  but  that  which  is  to  give  effect  to  the  remainder, 
which  distinguishes  a  contingent  from  a  vested  remainder. 
1  Preston  on  Est.  67, 70,  71.  If  the  remainder  to  the  chil- 
dren was  vested  in  interest,  it  might  be  aliened  or  devised, 
and  on  their  death  it  would  descend  to  their  heirs ;  and  the 
limitation  to  the  mother,  and  her  devisee  might  have  been 
debated,  notwithstanding  the  death  of  the  children  before 
their  parents*  It  is  therefore  evident  that  the  remainder 
was  contingent  until  the  question  of  survivorship  was  de- 
lennined.  1  Preston  on  Est.  64.  Cruise's  Dig.  Siem.  ch.  1,. 
sec.  9.  Doe  V8.  Provoost^  4  Johns.  Rep.  61.  Den  V8.  Bag- 
shaw,  6  I^urnf.  &  East,  512. 
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There  are  eonie  caies  opoo  wills,  where  the  courts,  to  cany 
iiito  effect  the  intention  of  the  testator,  have  held  a  contin- 
gent disposition  of  the  estate  to  l^  a. condition  subsequent, 
to  divest  the  estate,  and  not  a  condition  precedent.  4  Bos. 
A^Pul.  313.  14  East,  601.  1  Maule  &  SeL  327.  2  Johns. 
Cases,  314.  But  in  these  cases  the  estates  in  remainder  were 
so  limited  as  to  take  effect  in  possession  upon  the  regular  deter^ 
mination  of  the  preceding  estate ;  or  where  it  was  necessary 
to  effect  the  intention  of  the  testator  so  to  construe  the  limi- 
tation. The  cases  of  Doe  vs.  Martin,  1  D.  &  £.39.  The 
Earl  of  Sussex  vs.  Temple,.  1  Lord  Raym.  311.  Matthews 
vs.  Temple,  Comberb.  407,  do  not  interfere  with  the  princi* 
pies  contended  for  on  the  part  of  the  plaintiff  in  error. 

2.  The  contingent  remainder  to  the  children  failed  upon 
several  grounds : 

1.  By  the  attainder  and  banishment,  by  which  Morris  and 
wife  became  civilly  dead,  and.their  estate  determined ;  there 
being  from  that  event  no  particular  estate  to  support  it. 

Banishment  for  life  works  the  civil  death  of  the  party. 
Co.  Litt  133.  1  Blac.  Com.  132,  133.  4  Johns.  Ch.  Rep. 
218.  6  Johns.  Ch.  Rep.  1 1 8.  The  remainder  must  vest  in 
interest  during  the  continuance  of  the 'particular  estate,  or 
the  moment  of  its  determination,  or  it  is  gone  for  ever. 
Fearne  on  Cont.  Rem.  307,  326,  389.  Cruise's  Dig.  Rem. 
ch.  6,  sec.  35,  36.  2  Saund.  Rep.  386.  Thompson,  vs. 
Leach,  1  Lord  Raym.  316.  Lloyd  vs.  Brooking,  1  Ventris, 
188.  2  Salk.  576:  In  the  cases  of  Corbet  vs.  Tickborn, 
2  Salk.  576,  and  Liuch  vs.<iooie,  2  Salk.  469,  where  it  was 
held,  that  by  attainder  for  treason  of  the  tenant  for  lifo,  the 
crown  takes  no  other  than  the  interest  of  the  tenant;  there 
was  in  the  first  case  a  still  subsisting  life  estate  to  sustain  the 
remainder ;  and  in  the  second  case,  the  remainder  was  actu- 
ally vested. 

In  Borland  vs.  Dean,  4  Mason's  C.  C.  Rep.  174,  it  was  held 
that  the  confiscation  of  the  estate-  of  the  tenant  for  life  did 
not  defeat  the  remainder.  But  this  was.on  the  ground  that 
it  was  a  vested,  and  not  a  contingent  estate  at  the  time  of 
the  confiscation. 

2.  If  the  attainder  and  forfeiture  worked  no  more  than 
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air  assignment  of  the  particular  and  life  ^estate,  then  the 
conveyance  by  the  state  in  1782,  to  Timothy  Carver  with 
warranty,  was  equivalent  to  a  feoffment  by  the  tenant  for 
life,  and  destroyed  the  contingent  remainder  depending  on 
that  estate.  Fearne  on  Cont.  Rem.  316,  318.  Cruise  Dig. 
Rem.  ch.  6.  sec.  1,  7.  3  Saunders,  3816.  It  is  true  that 
a  bargain  and  sale  by  tenant  for  life  will  not  destroy  a  con- 
tingent remainder,  as  it  passes  no  greater  interest  than  the 
person  has.  But  the  statute  of  New  York,  under  which  the 
commissioners  acted,  is  part  of  the  alienation  as  well  as  the 
deed,  and  the  statute  gives  the  deed  of  the  commissioners 
all  the  effect  of  a  feoffment  with  livery  at  common  law. 

3.  By  the  attainder  of  Beverly  Robinson,  the  surviving 
trustee  in  1779,  and  the  forfeiture  of  all  his  estate  to  the 
people  of  the  state  of  New  York,  all  seisin  in  the  trustee  to 
serve  the  contingent  uses  to  the  children  was  divested ;  and 
thus  the  remainder  to  the  children  of  Roger  Morris  and  wife 
was  destroyed. 

The  state  cannot  be  seised  to  a  use }  and  so  there  was  no 
seisin  to  serve  the  contingent  remainder  to  the  children,  and 
the  state  took  the  land  discharged  of  the  subsequent  limita- 
tions. 

It  is  necessary  to  the  execution  of  a  use,  that  some  person 
should  be  seised  to  the  use.  Gilbert  on  Uses  and  Trusts,  125. 
Chu*' eights  Ca^e,  ICoke,  132.  1  Saunders  on.  Uses  and 
Trusts  117,  181.  7  Cruise's  Dig.  Uses,  ch.  3,  sec.  78. 
Cruise's  Dig.  Rem.  ch.  5,  sec.  9. 

The  king  cannot  be  seised  to  a  use,  but  by  prerogative 
'holds  the  Tands  discharged  of  the  use ;  and  the  people  of  the 
state  of  New  York  have  succeeded  to  all  the  rights  and  pre- 
rogatives of  the  former  sovereign.  Cruise's  Dig.  Use,  ch.  2, 
sec.  37.  Cruise's  Dig.  ch.  3,  sec.  9,  10.  Yin.  Ab.  Uses  (c). 
Gilbert  on  Uses  and  Trusts,  5, 6.  The  People  vs.  Herkimer, 
4  Cow.  345.    The  People  vs.  Gilbert,  18  Johns.  Rep.  227. 

The  counsel  then  proceeded  to  argue  that  there  should 

have  been  a  lease,  in  order  to  sustain  a  marriage  settlement. 

That  the  loss  of  the  lease  was  not  proved.    But  the  court 

having  decided  that  the  recital  of  the  lease  in  the  deed  of 
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the  13th  of  January  1758,  wai  e?idenc6  between  these  par* 
ties,  of  the  original  exbtence  of  the  lease,  the  argmnenl 
upon  these  point/i  is  omitted. 

It  was  further  argued  that  the  recital  in  the  lease  does  not 
bind  the  plaintiff  in  error  by  way  of  estoppel,  nor  is  it  evi- 
dence against  him. 

The  circuit  court  held  that  the  recital  was  not  an  estop- 
pel, but  that  it  was  evidence  against  the  defendant  in  that 
court,  of  the  existence  of  the  lease. 

It  was  not  such  evidence.  The  defendant  did  not  claim 
under  or  through  the  deed,  but  claimed  adversely  to  it,  and  de- 
duced his  title  from  the  patent  to  Adolphe  Philipse  in  1697. 
The  plaintiff  then  set  up  a  deed  of  seventy  years  standing, 
wholly  disconnected  with  the  defendant's  claim  of  title ;  save 
that  it  was  executed  by  one  of  the  persons  through  whom 
the  title  had  passed.  It  is  denied  that  it  could  be  evidence 
against  any  one  but  the  party  who  made  it,  and,  possibly,  his 
heirs  and  personal  representatives,  or  others  standing  in  his 
place. 

It  is  not  denied  that  the  deed  without  the  lease  is  good 
and  valid,  and  divests  the  title  of  Mary  Philipse,  as  effectu- 
ally as  if  a  lease  had  been  made ;  but  witliout  a  lease  the 
legal  title  is  not  placed  where  the  plaintiffs  below  require  it. 

It  is  important  to  consider  that  there  never  has  been  a 
holding  under  this  deed.  Morris  and  wife  were  entitled  to 
the  possession  of  the  estate  witliout  the  deed,  and  it  is  ne- 
cessary to  look  beyond  the  deed  to  ascertain  under  what 
title  they  hold.  There  is  no  evidence  which  shows  that  the 
deed  was  ever  referred  to  by  them  as  valid  or  subsisting ; 
but  by  a  series  of  acts  altogether  unequivocal  and  adverse  to 
the  deed,  they  exercised  fiill  ownership  over  tiie  property,  by 
granting  it  in  fee,  or  on  leases  for  life ;  acts  inconsistent  with 
the  deed. 

The  doctrine,  that  the  recital  is  evidence  against  the  de- 
fendant, goes  the  whole  length  of  determining  that  an  admis- 
sion, made  by  any  person  through  whom  a  title  has  passed, 
binds  every  one  to  whom  the  title  may  come  ;  and  that  a 
deed,  to  which  a  party  is  a  stranger,  and  under  whicii  there 


JANUARY  TERM  1830.  43 

(Canrer  vf.  Jaekton  ex  dMn.  Aitor  at  iL] 

hat  been  no  holding}  not  only  binds  him,  by  way  of  divest- 
ing the  title  of  his  grantor,  but  that  he  is  also  bound  by  any 
admission  it  may  contain.  The  king  is  not  bound  by  estop- 
pels. Vin.  Ab.  Estoppel,  (U,  2.)  Nor  are  the  gOYemments  of 
the  states  of  the  United  States  bound  by  them.  Elmendorf 
M.  Carmichael,  2  Litt.  Rep.  481. 

Tho  old  doctrine  was,  that  a  recital  did  not  bind  any  one, 
not  even  the  party  to  the  reciting  deed.  Vin.  Ab.  Estop. 
M.  pi.  5,  7.  Co.  Litt.  352  (6).  But  it  is  admitted,  that  a 
different  rule  now  prevails,'  and  that  recitals  are  for  the  most 
part  evidence  against  the  party  to  the  deed,  his  heirs,  and 
those  standing  strictly  in  the  character  of  representatives; 
and  against  persons  claiming  through  or  under  the  deed. 
Denn  v$.  Correll,  3  Johns.  €as.  174.  Will.  Rep.  9.  Wil- 
loughby  v$.  Brooke,  Cro.  Eliz.  75G..  Com.  Dig.  Testmoigne 
(fr.  5).  But  in  2  Starkie  on  Ev.  30,  it  is  said  '<  a  recital  .is 
not  evidence  against  a  stranger  to  a  second  deed ;"  and  r 
man  is  a  stranger  to  a  deed  when  he  does  not  claim  under 
it,  although  he  may  claim  under  the  same  grantor. 

The  cases  relied  upon  to  support  the  position  of  the  de- 
fendant in  error  do  not  warrant  the  conclusion  claimed  from 
them.  Ford  t;^.  Lord  Gray,  1  Salk.  285.  6  Mod.  44.  In 
these  cases  the  claims  were  under  the  grantor,  in  and  under 
or  through  the  reciting  deed. 

It  is  believed  that  no  case  can  be  found  where  the  point 
has  been  adjudged,  that  a  recitsd  was  evidence  against  one 
claiming  under  the  party  to  the  reciting  deed,  but  not 
through  it,  unless  where  there  has  been  a  possession  not  to 
be  accounted  for,  but  on  the  truth  of  the  recited  fact  In  such 
a  case  it  may  be  evidence  against  a  stranger.  Norris's 
Peake's  164. 

Estoppels  by  verdict,  admissions  on  record,  &c.  bind  all 
privies.  1  Phil.  Ev.  245.  Because  they  o|)erate  on  the  inte- 
rest in  the  land,  and  divest  the  title.  I  Salk.  276.  But  a 
recital  is  mere  matter  of  admission,  which  does  not  operate 
on  the  title  to  land,  nor  affect  it  in  the  hands  of  a  grantee 
of  the  person  making  the  admission.  Even  the  heir  is  not 
always  bound  by  that  which  would  estop  his  ancestor.  Good- 
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The  judge  admitted  evidence  which  was  not  pertinent, 
and  which  may  have  misled  the  jury. 

1.  A  common  practice  to  convey  land  by  lease  and  re- 
lease, was  not  competent  evidence  to  prove  that  a  lease  was 
executed  in  this  case,  or  what  were  its  contents.  2.  The 
professional  character  of  governor  Livingston,  was  not  com- 
petent evidence  to  prove  eitl^ir  a  lease  or  its  contents.  3. 
Proof  that  it  was  not  usual  to  record  leases,  was  not  com- 
petent evidence  to  prove  the  loss  of  a  lease  .in  this  case. 
4.  Proof  of  what  was  the  .usual  recital  of  a  lease  in  a 
deed  of  release,  was  not  competent  evidence  for  any  pur- 
pose.' 5.  The  journal  of  the  assembly,  was  not  legal  or 
competent  evidence  against  the  defendant.  6.  The  acts  oi 
the  legislature  of  the  state  of  New  York,  relative  to  the 
claim  of  Mr  Astor,  were  not  competent  evidence  against 
the  defendant.  7.  Proof  that  this  suit  was  defended  by  the 
state  of  New  York,  was  not  competent  evidence  against  the 
defendant. 

It  may  be  said  that  this  evidence  was  unimportant :  it  is 
for  that  very  reason  that  we  complain  of  its  admission.  And 
unless  the*  plaintiff  can  show  that  it  was  legal  evidence 
between -these  parties,  and  upon  the  questions  to  be  tried, 
the  judgment  must  be  reversed ;  for  it  is  impossible  to  say, 
that  the  jury  did  not  found  their  verdict  upon  it. 

Por  what  legitimate  purpose  were  the  acts  of  the  legisla- 
ture concerning  the  claim  of  Mr  Astor  given  in  evidenced 
If  to  excite  the  sympathy,  or  operate  upon  the  prejudices  of 
the  jury,  it  was  an  improper  and  illegal  purpose*  We 
attempted  to  defend  James  Carver,  and  against  him  the 
plaintiff  was  to  establish  his  right. 

If  the  acts  in  quesUon  contained  any  admission  in  favour 
of  the  plaintiff's  title,  will  it  be  contended  that  the  legisla- 
ture could  destroy  or  admit  away  the  vested  rights  of  James 
Carver  1  But  those  acts  denied  the  title  of  Mr  Astor,  and 
referred  him  to  the  courts  of  law  to  establish  it  by  proof; 
and  he  was  to  do  that  against  the  tenants  upon  the  land,  not 
against  the  state. 
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AgaiDy  Ihoie  acts  propowjd  a  cpoiproaiise'to  Mr  Aator; 
bat  there  wai  no  evidence  that  be  had  ever  accepted  .those 
teiois  of  comproBuse. 

And  how  (Ud  it  tend  to  establish  the  title  of  Mr  Astor,  or 
any  thing  concerning  it;  to  show  that  this  suit  was  defended 
by  the  state  of  New  York  9  If  not  legal  evidence)  a  rever- 
sal of  tius  jadgment  is  asked.  If  Mr  Astor  has  a  title  to 
this  land,  he  mast  prove  it  by  legal  and  pertinent  evidence. 

The  jadge  of  the  circait  conrf  misdirected  the  jary  on  the- 
qnestion  of  the  delivery  of  the  settlement  deed. 

The  force  of  this  objection  can  only  be  seen  by  referring 
particularly  to  the  case  of  the  plaintiff  below. 

The  evidence  offered  was  the  affidavit  of  Mr  Livingston 
of  4he  execution  of  the  deed,  and-  that  of  Mr  H<^faian  of  the 
hand  Writing  of  the  sabscribing  witnesses,  both  of  whom 
were  proved  to  be  dead.  The  affidavit  of  Mr  Livingston  wa^ 
made,  not  from  a  recollection  of  the  exteution,  but  from  h!^ 
name  having  been  subscribed  ^b  a  witness.  This  was  prima 
ftde  proof  to  put  the  instrument  on  recordnmAramounted 
only  to  presumptive  evidence,  of  a  delivery  of.  the  deed. 
When  a  subscjribing  witness  is  called  to  prove  the  execution 
of  a  deed,  two  distinct  facts  are  to  be  established.  1.  The 
sealing  or  execution.  2.  The  delivery.  1  Stark.  £v.  331, 
3S3,  334.  a.Stark.  Ev.  473,  475,  477.  Jackson  vs.  Phipps, 
12  Johns.  418.  Where  the  witness  is  dead,  proof  of  the  • 
hand  writing,  famishes  ptesumpUve  evidence  of  sealing  and 
delivery;  if  there  has  been  possession  under  it,  or  the  deed, 
comes  from  the  grantee.  But  in  the  absence  of  possession, 
or  wherethe  deed  was  never  in  the  hands  of  the  grantee,  the 
presumption  is  very  slight.  Such  proof  of  a  deed  as  will 
entitle  it  to  be  recorded,  is  certainly  no  stronger  than  an  ac^ 
knowledgement  by  the  party  that  be  executed  it  as  his  act 
and  deed,  for  the  uses  and  purposes  therein  mentioniMl,  and 
in  neither  case  is  the  evidence  conclusive,  but  only  prima 
focie  or  presumptive,  and  such  as  may  be  rebutted.  Jackson 
w.  Dunlop,  1  Johns.  Cases,  114.  Maynard  vs.  Maynard,  10 
Mass.  456.  Gardner  V9.  Collins,  3  Maspn,  398.  These  cases 
sufficiently  establish,  that  the  proof  or  acknowledgement,  and 
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the  recording  of  a  deed,  furniib  only  prima/ode  evideoce  of 
delivery. 

But  upon  the  whole  case  it  is  thought  that  any  evidence 
of  a  presumption  that  there  was  an  actual  delivery  of  the  deed, 
so  that  it  became  an  operativo  and  valid  conveyance,  was 
entirely  destroyed  by  the  facts  of  the  case.  The  deed  was 
prepared  in  contemplation  of  marriage,  and  necessarily  was 
not  io  be  delivered  until  the  moment  of  the  marriage  cere- 
mony. This  must  have  been  the  case ;  as  by  its  terms,  if 
the  marriage  did  not  occur,  the  estate  would  be  held  by  the 
trustees.  The  marriage  did  not  take  place  inmiediately,  for 
Mary  Philipse,  on  the  i8th  of  January  1758,  executed  a  deed 
for  ^  part  of  the  land  in  her  own  name.  She  appears  to  have 
beien  marri^  before  the  5th  of  March  1761.  It  is  probable 
the  deed  was  thrown  aside,  increased  confidence  in  Morris 
having  made  it  of  no  importance ;  and  that  it  was  only  brought 
forward  afterwards  for  the  purposes  for  which  it  is  now  set 
up.  It  was  not  recorded  until  1787,  although  all  the  other 
title  papers  of  the  family  were  put  on  record.  The.recitaU 
in  the  deeds  given  after  it,  state  all  the  circumstances  of  the 
ti^le  under  Adolphe  Philipse,  but  no  deed  recites  this,  or  in 
any  manner  refers  to  it.  There  was  no  evidence  that  the 
deed  had  been  seen  after  its  execution  in  the  hands  of  the 
4niatees ;  or  seen  at  all,  until  1787^  when  it  was  produced  by 
the  grantor.  Upon  such  facts  it  is  difficult  to  believe  that 
it  was  at  any  time  before  the  revolution  a  subsisting  con* 
veyance. 

Other  important  facts  were  proved.  The  deeds  before 
the  war,  given  by  Morris  and  wife,  grant  and  convey  a  fee 
simple  in  the  parts  of  the  land  contained  in  the  settlement, 
and  do  not  mention  a  life  estate.  In  settling  the  line  with 
Connecticut,  the  surrender  to  the  crown  does  not  mention 
the  trust  deed;  the  parties  style  themselves  owners  and 
proprietors,  and  the  grant  of  land,  in  consideration  of  the 
surrender,  is  to  Roger  Morris,  and  not  subject  to  the  pretend- 
ed settlement.  Beverly  Robinson,  a  trustee  under  the  deed 
of  1758,  should  have  prbtected  the  trust,  but  he  was  a  party 
to  the  compromise  with  the  crown,  under  which  five  thousand 
acres  were  acquired  in  his  own  right  by  Roger  Morria 
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The  roisdirecUon  of  the  court  was  in  tilling  the  jury  that 
the  evidence  by  which  the  delivery  was  brought  into  doubt 
was  of  no  legal  effect  or  importance.  There  was  one  enor 
which  pervaded  every  part  of  the  charge  in  this  particular. 
While  the  question  was,  whether  there  was  any  deed,  duly 
perfected  by  delivery,  under  which  the  children  had  rights  ; 
the  judge  assumed  that  fact  and  made  it  the  basis  of  de- 
stroying the  legal  effect  of  that  evidence,  given  to  disprove 
it.  That  this  was  a  dormant  deed,  which  had  slept  for 
twenty-nine  years,  went  very  strongly  to  impeach  its  validity ; 
and  the  judge  said,  <'  there  is  weight  in  this,  or  rather  there 
would  be  weight  in  it,  if  the  parties  in  interest  had  slept  on 
their  righto."  He  then  says, '  the  children  have  not  slept," 
and  asks,  <'  is  it  fair  in  such  axase  t9  draw  any  inference 
against  the  children."  This  assumes  the  very  fact  in  cc^- 
troversy,  that  there  was  a  deed;  and  therefore  thatjt  wv 
improper  to  draw  any  inference  against  the  children  from 
the  acts  or  omissions  of  others. 

He  also  contended,  that  tlie  court  misdirected  the  jury  up* 
on  the  omission  to  record  the  deed,  and  on  the  acts  and 
conveyances  of  Morris  and  wife  in  disregard  of  the  deed 
of  1758. 

Several  of  the  deeds  are  disposed  of  by  the  court,  by  say- 
ing they  were  to  settle  boundaries;  but  they  asserted  a  right 
to  the  lands  in  fee,  and  for  what  purpose  they  were  made,  was 
of  no  moment.  In  relation  to  the  leases,  the  judge  said  that 
Morris  and  wife,  '^  in  strictness  of  low,"  had  no  power  to  make 
them ;  but  he  adds,  <^  how  is  that  to  affect  the  rights  of  the 
children?"  This  was  equivalent  to  saying  the  children  had 
rights ;  the  very  question  in  the  cause. 

Upon  the  whole,  it  is  evident  that  the  court  left  nothing  to 
the  jury  on  the  question  of  delivery.  He  also  said,  that  in 
his  charge  he  had  laid  before  the  jury  all  the  circumstances 
relative  to  the  question  of  delivery;  but  he  had  omitted  to 
state  that  this  deed  came  out  of  the  hands  of  the  grantor ; 
and  some  other  facts  important  to  the  cause. 

The  judge  should  have  instructed  the  jury  that  this  was 
a  proper  case  for  presuming  a  rc-couvcyanco. 
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The  judge  told  the  jury  that  tbey  might  prefome  H  re 
cooveyaDCe,  if  tbey  thotigl|t  the  ^Tidence  would  warrant  the 
prefomptioD;  bat  he  also  inud  that  in  hit  i^dgmeni  W  oaae 
depended  principally  upon  other  grounds.  It  was  In.  fcet 
saying  that  it  was  'toot  a  proper  case  for  presaming  a  re- 
conYeyance. 

The  presumption  of  such  a  conveyance  was  in  aecordance 
with  the  actual  holding  of  the  property  from  1758  to  the  day 
of  the  trial ;  and  all  the  parties  connected  with  the  title  ha;fe 
acted  at  all  times  as  though  such  were  the  fact. 

In  New  York,  and  the  local  law  govemi  in  this  case,  the 
rule  concerning  presumptions  of  conyeyances  is  in  favour  of 
the  ctainte  of  the  planitiff  in  error  here.  2  Wendell's  Rep. 
86.  Ham  vs.  Schuyler,  4  Johns.  Ch.  Rep.  So  too  in  Eng- 
land, a  re-conveyance  of  the  legal  estate  was  presumed  after 
a  great  lapse  of  time,  though  the  possession  was  not  origi- 
nally adverse,  but  under  a  trust.  And  this  case  received  the 
sanction  of  this  court  in  Provost  vs.  Gratz,  6  Wheat.  418. 

Roger  Morris  and  Mary  his  wife,  under  the  marriage 
settlement  deed,  had  an  interest  in  the  land,  and  might 
convey,  in  fee,  to  the  amount  of  4bree  thousand  pounds  in 
value.  They  did  convey  to  the  amount  of  one  thousand 
one  hundred  and  ninety-five  pounds  in  value,  and  the  resi- 
due of  that  interest  was  forfeited  to  and  vested  in  the  people 
of  the  state  of  New  York ;  and  the  power  was  well  executed 
by  the  conveyance  of  the  commissioners  of  forfeitures  to 
Timothy  Carver,  the  def^ndant^  grantor. 

In  relation  to  the  deeds  to  Hill  and  Merritt,  the  judge 
held  that  they  were  a  good  execution  of  the  power  in  the 
settlement  deed :  but  on  this  part  of  the  case  he  held,  ad- 
mitting that  the  unexecuted  portion  of  the  power  passed  to 
the  state  by  the  forfeiture,  yet  that  the  conveyance  to  Timo- 
thy Carver  by  the  state  was  not  a  good  execution  of  the 
power.  If  Morris  and  wife  could  execute  the  power  without 
reciting  or  professing  to  act  under  it,  why  could  not  the  state 
do  the  same  after  they  acquired  the  title  9 

If  the  power  is  to  be  regarded  as  an  exception  out  of  the 
grant,  then  Morris  and  wife  had  ah  intevest  or  estate  in  the 
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land,  and  they. might  convey  without  reciting  the  power. 
And  it  is  equally  clear  that  the  residue  of  that  interest  or 
«dt«le  not  aliened,  passed  by  the  Xorfeiture^  and  so  the  de- 
fendant acquired  a  good  title  bydhe  deed  from  the  commis-^ 
sioners. 

We  think  this  power  received' different  constructions  upon 
differenr  questions:  and  that  either  the  Hill  and  Merritt 
deeds  were  inconsistent  with  the  settlement  deed ;  or  that  the 
defendant  acquired  a  good  title  under  the  commissioners' 
deed. 

The  whole  title,  both  in  law  and  equity,  which  may  or 
can  have  vested  in*  the  children  and  heirs  of  Roger  Morris 
and  Mary  his  wife,  of,  m  and  to  the  lands  aiid  premiserin 
question }  has  not  been,  as  between  the  grantora  atod  grantej^, 
legally  transferred  to  the  said  John  Jacob  Asior.  his  heirs 
and  assigns. 

A  proper  deed  of  conveyance  ia  fee  simple,  from  tL'.^ 
said  John  Jacob  Astbr,  and  all  persons  claiming  under  him, 
to  the  people  of  the  state  of  New  Tork,  would  not  be  valid 
and  e&ctual,.to  release,  transfer,  and  extinguish,  all  right, 
title  and  interest,  which  now  is,  or  may  have  been  vested  in 
the  children  and  heirs  of  the  said  Roger  Morris  and  Mary 
his  wife. 

These  questions  arise  upon  the  admissioQsmade  by  tb^ 
parties  before  the  jury,  and  which  appear  upon  the  record. 

If  the  remainder  to  the  children  was  contingent,  and  not 
to  vest  until  the  death  of  both  their  parents,  then  it  is  quite 
clear  that  it  coiild  not  be  aliened  until  the  question  of  sur- 
vivorship was  deteirmined.  But  if  the  court  should  hold  that 
the  remainder  to  the  children  was  vested,  subject  to  be 
divested  by  way  of  a  shifting  of  the  use,  on  the  event  of 
their  dying  before  their  mother ;  then  we  contend  that  they 
could  not  alien  to  a  stranger,  although  they  might  release 
to^a  person  having  ah  interest  in  the  land.  And  if  the  con- 
veyance would  bind  the  party  to  it  by  way  of  estoppel,  ^till 
it  woujd  not  bind- their  heirs.  Goodlittle  t;^.  Faulkner,  3  T. 
R.  365..  Kercheval  t;^.  Triplett,  1  Marshall's  Ken.  Rep. 
494.  1  Preston  on  Est.  75,  76.  Viner's  Ab.  Release,  6. 
Laropet's  case,  10  Coke,  46.  Hoe's  case,  5  Coke  71.  Com. 
Vol.  IV.— G 
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Dig.  Gnmt,  D.  AfsigDineot,  C.  3.  DavitM.  Haydeo,  9  Man. 
514,  &I9. 

Tlie  plaiqUff  Was  bound  to  pay  for  the  impfOTemmta 
upon  the  land,  by  which  its  value  had  been  increased/ 

The  substance  of  the  provisions  of  the  acts  of  the  legis- 
lature of  New  York  is :  that  the  purchaser  of  any  forfeited 
estate,  in  case  of  eviction,  should  l>e  pai4  the  value,  at  the 
time  of  the  eviction,  of  the  improvements  he  had  made  on 
the  land ;  not  for  his  labour  or  eipenditures,  but  the  amount 
by  which,  that  labour  and  those  expenditures  should  have 
increased  the  value  of  the  land.  The  party  who  recovered 
his  land  would  only  pay  the  difference  between  the  value 
of  the  land  at  the  time  of  the  recovery,  and  what  it  would 
be  worth  at  the  time  of  the  recovery  without  the  labour  and 
expenditures  of  the  party  evicted.  This  provision  is  both 
just  and  equitable. 

It  is  contended,  that  these  .provisions  of  the  laws  of  New 
York  are  in  conflict  with  the  treaty-  wiith  England  in  1789* 

The  acts  are  general  in  their  terms  and  in  their  opeja^ 
tion ;  they  have  no  relation  to  the  character  or  country  of 
the  person  who  should  recover  lands  which  had  been  sold 
or  confiscated;  they  operate  on  all. 

A  partial  legislation,  prejudicial  to  British  subjects,  was 
the  thing  it  was  the  object  of  the  British  government  to  pro» 
vide  against. 

Did  the  BriUsh  government  intend  to  ask,  or  ours  to  give, 
privileges  and  immunities,  or  exemptions  to  British  subjects 
that  were  not  accorded  to  our  own  citLcens  1 

The  legislature  might  perhaps  have  adopted  such  violent 
measures  in  relation  to  confiscated  estates,  which  would  have 
been  unjust  to  our  own  citizens  and  to  British  subjects;  and 
against  such  acts  the  treaty  was  intended  to  guard.  But  it 
cannot  be  supposed  that  the  provision  of  the  treaty  was  to 
extend  to  interfere  with  regulations  founded  upon  the  prin* 
ciples  of  national  justice. 

What  were  **  the  just  rights"  of  persons  having  an  interest 
in  confiscated  lands  1  Not  a  right  to  the  future  labour  of 
others,  by  which  the  value  of  the  lands  should  be  enhanced. 
In  1783.  no  British  subject  had  a  "just  right"  to  the  in* 
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creased  value  which  James  Carver  should  give  to  the  lands 
after  the  year  1786,  when  the  law  was  passed. 

Mr  Ogden,  for  the  defendant  in  error, 

In  1754y  Mary  Fhilipse  was  seised  in  fee  of«  part  of  what 
was  then  called  **  Fhilipse  Upper  Manor,"  of  which  the  pre- 
mises in  dispute  in  this  suit  are  a  portion.  Mary  Fhilipse 
is  therefore  the  source  from  which  both  parties  derive  title* 

Thb  plaintiff  in  the  court  below  roust  show  that  he  has  a 
good  title  under  Mary  Fhilipse.  He  claims  under  a  deed  of 
marriage  settlement,  eiecuted  by  Mary  Fhilipse,  in  consi- 
deration  of  her  intended  marriage  with  Roger  Morris. 

Was  this  deed  eiecuted  and  delivered  by  Mary  Fhilipse? 
This  is  a  pure  question  offset  to  be  decided  by  a  jury.  The 
jury  have  found  the  fact ;  their  verdict  is  conclusive,  unless 
the  judge  of  the  circuit  court  has  misdirected  the  jury  in  the 
law.  If  the  misdirection  of  the  judge  was  as  to  facts,  it  may 
have  furnished  ground  for  a  new  trial  in  the  court  below, 
but  not  for  a  reversal  of  the  judgment  here.  1  Serg.  &,  Rawle, 
333, 336.  If  no  illegal  evidence  was  admitted,  the  judgment 
is  conclusive. 

The  proof  of  the  elocution  of  the  deed,  and  of  its  deli- 
very, was  made  by  the  deposition  of  Mr  Livingston  in  1787, 
and  by  proof  of  the  hand  writing  of  the  witnesses  who  are 
dead.  This  is  the  ordinary  proof  on  such  matters ;  all  the 
other  proof  was  brought  forward  by  the  defendant,  all  of 
which  was  given  to  the  jury.    This  evidence  was  not  illegal. 

If  all  the  circumstances  of  this  case  are  to  be  reviewed  by 
this  court,  what  are  they  1  The  proof  of  the  deed  had  been 
made  by  Mr  Livingston,  after  it  had  been  before  tEe  legis- 
lature, and  the  claims  of  those  under  whiMn  the  plaintiff 
claims  had  become  the  subjects  of  inquiry. 

It  is  objected  that  the  deed  was  never  heard  of  before  the 
revolutionary  war,  and  that  it  had  never  been  produced  un- 
til the  interests  of  the  parties  required  its  production.  Had 
the  parties  who  now  eibibit  the  claim  on  the  defendant  consi- 
dered it  as  an  inoperative  instrument,  they  would  have  de- 
stroyed it,  and  have  claimed  from  the  crown  a  compensation 
for  the  land,  as  a  part  of  the  loss  sustained  by  the  war.  But  if 
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any  conclusions  can  be  drawn  from  these,  facts,  tbej  were 
properly  for  the  jury.  As  to  the  fact,  whether  the  deed  had 
been  seen  before  the  war;  it  may  have  existed,  and  yet  not 
appear  to  this  coart,  as  the  case  is  before  this  court  on  a  bill 
of  exceptions. 

As  to  the  deed  not  having  been  recorded  at  the  time 
of  its  execution,  there  was  no  law  in  force  requiring  that 
it  should  be  put  on*  record.  There  is  no  strength  in  the 
argument,  that  as  the  other  muniments  of  title  were  on  re- 
cord, the  fact  that  this  deed  is  not  found  On  record  autho- . 
rises  the  belief  that  it  never  existed  as  a  valid  conveyance. 
A  patent  is  always  recorded  before  it  issues4  The  deed  to 
lead  to  uses,  in  the  proceedings  to  bar  the  entail,  was  a  part 
of  die  common  recovery.  The  deed  of  partition,  which 
operated  on  lands  twenty  miles  square,  divided  among  three 
children,  must  have  been  recorded  for  the  satisfaction  of 
purchasers.  But  the  settlement  deed  affected  only  the  par- 
ties to  it,  and  its  recording  was  not  called  for. 

Nor  is-  it  evidence  that  no  such  deed  was  in  force,  that» 
in  the  conveyances  made  by  Roger  Morris  and  wife,  after 
its  execution,  this  deed  was  not  mentioned.  This  was  of 
no  consequence  in  transferring  property  to  strangers.  But  if 
these  facts  are  of  any  value,  they  were  proper  for  the  jury  in 
determining  on  the  question  of  delivery,  or  on  the  presump- 
tion of  a  reconveyance. 

In  the  marriage  settlement,  a  power  to  convey  lands  to 
the  amount  of  three  thougand  pounds  was  reserved,  and  con- 
veyances of  one  thousaind  one  hundred  and  ninety-five 
pounds  were  made.  This  power  was  properly  executed 
without  reciting  that  it  was  derived  from  the  settlement 
deed.  As  to  the  presumption  of  a  reconveyance,  it  is  ar- 
gued that  a  posses&ipn  of  seventy  years  was  inconsistent 
with  the  marriage  deed.  But  this  was  not  the  facti  In  the 
year  1787,  the  deed  was  proved  before  judge  Hobart,  and 
was  then  recorded ;  and  the  claims  of  the  children  of  Roger 
and  Mary  Morris  were  soon  after  presented  to  the  legisla- 
ture of  New  York.  It  is  a  universal  principle  of  law,  that  if 
possession  be  consistent  with  a  deed,  it  shall  be  presumed 
to  be  under  it.    In  this  case  the  acts  of  Roger  Morris  and 
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wife  in  the  lale  of  the  land,  jd  grantiDg  leases,  were  of  this 
character,  and  shoold  be  so  considered. 

It  is  Gonlendecf  by  the  coaosel  fpr  the  plaintiff  in  error, 
that  the  recital  of  the  lease  in  the  settlement  .deed  does  not 
bind  him,  because,  he  does  not  hold  under  that  deed ;  and 
does  not  bind  the  state  of  New  York,  his  grantor,  because 
of  its  sovereign  character.  In  answer  to  the  first,  it  may  be 
saidf  that  if  the  plaintiff  is  not  bound  by  the  recitals,  yet 
they  were  evidence  which  went  properly  io  the  jury,  and 
their  verdict  has  affirmed  them.  To  the  second,  it  is  submitr 
ted,  that  although  the  king  is  not  bound  by  recitals  in  his 
own  deed,  he  is  bound  by  those  in  deeds  under  which  he 
claims.  Matthews,  201.  '  What  was  the  legal  operation  of 
the  deed  f  It  was  the  conveyance  of  the  estate  to  trustees 
for  the  use  of  Roger  Morris  and  wife  for  life,  remainder  to 
their  children,  and  if  no  children,,  a  contingent  remainder 
over  to  Mary  Morris  and  her  devisees.  The  remainder  to  the 
children  was  at  first  contingent,  which  vested  at  the  birth  of 
each  child,  and  opened  to  let  in  those  who  were  born  after- 
wards. Cruise,  Rem.  ch.  5,  p.  346,  264,  336,  ch.,4,  sec. 
Ifi,  ch«  5,  sec.  Jl,  p.  860. 

It  is  said  that  the  remainders  were  destroyed-  by  the  ope- 
ration of  the  acts  of  attainder  and  forfeiture,  and  the  convey- 
ance-by  the  state  of  New  York.  That  these  were  equiva- 
lent to  a  feoffment,  and  destroyed  the  particular  estate,  and 
consequently  the  remainders.  But  the  conveyance  of  the 
state  with  warranty,  wais  not  equal  to  a  feoffment.  There 
was  no  livery  of  seisin,  and  .he  operation  of  conveyances 
which  pass  thp  whole  estate  is  confined  to  those  with  livery 
6(  seisin. 

Nor  was  the  attainder  and  banishment  of  Morris  «nd  wife 
a  civil  death.  The  treaty  of  peace  repealed  the  banishment, 
and  thiis  restored  them  to  civil  existence.  The  estate  de- 
pended, by  the  terms  of  its  grant,  on  the  natural  death  of  the. 
grantors. 

And  the  law  is,  that  if  a  particular  estate  is  determined 
the  remainder  man  might  enter,  but  he  is  not  compelled  to 
do  so.    S  Yes.  Sen.  483.    7  East,  33.    The  act  of  attainder 
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iDtended  to  forfeit  only  the  interest  of  Roger  Morris  and 
wife.  Its  terms  extend  no  farther,  and  snch  only  coold  be  its 
operation.  The  offence  charged  against  them  was  not  trea- 
son, and  no  forfeiture  was  effected,  but  according  to  the 
words  of  the  law.  2  Johns.  Rep.  248.  A  condition  or  pos- 
sibility was  not  forfeited.  4  Mason,  174.  The  act  did  not , 
intend  to  terminate  the  estate  of  Roger  Morria  and  wife, 
but  to  transfer  it  to  the  state  of  New  York,  and  to  continue 
it  afterwards.  Thus,  for  all  purposes  of  sustaining  the  re- 
mainders, it  did  continue,  and  their  estate  being  limited 
to  their  lives,  is  now  fully  determined  by  their  death ;  and 
their  childreo,  under  whom  the  plaintiff  below  claimed^  were 
fully  entitled  to  the  land. 

As  to  the  claim  to  be  paid  for  the  improvements,  the  treaty 
of  1782  confirmed  all  unforfeited  estates,  and  protected  them 
from  state  legislation.  The  rights  of  those  interested  in 
lands  were  then  vested,  and  could  not  be  impaired^  In  1782 
the 'land  held  by  the  plaintiff  in  error  was  conveyed  to  him, 
and  the  acts  of  the  legislature  of  New  York,  under  which  he 
claims  to  be  paid  for  his  improvements,  were  passed  in  1784 
and  1786.  He  did  not  buy  the  land  on  the  faith  of  these 
acts;  and  he  has  no  claim  to  their  legal  provisions,  or  to  any 
equities  under  them. 

Mr  Wirt,  also  for  the  defendant  in  error,  said ;  this  case 
arises  under  the  attainder  and  confiscation  act  of  the  state  of 
New  York.  The  confiscation  having  fiillen  on  the  estate  of 
Roger  Morris  and  Mary  his  wife,  under  which  the  property 
was  sold,  and  the  remainder  in  the  children  of  Morris  and  wife 
having  been,  as  is  contended  by  the  defendants  in  error,  pro- 
tected by  the  treaty  of  peace,  was  sold  to  John  Jacob  Astor, 
and  is  now  claimed  under  that  purchase. 

As  the  state  of  New  York  had  sold  the  estate,  under  the 
confiscating  law,  claiming  the  fee  simple  to  be  forfeited,  it 
considered  itself  responsible  to  the  purchasers,  should  their 
grantees  be  ousted,  after  the  life  estate  acknowledged  to  have 
been  in  Morris  and  wife  should  terminate. 

Under  these  circumstances  Mr  Astor  thought  it  advisable 
to  present  his  claim  to  the  legislature  of  New  York,  and  cer- 
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tain  acts  were  pfasaed,  by  force  of  which,  should  the  titlebe 
established,  by  competent  and  designated  judicial  proceed- 
ings, to  be  in  him,  the  state  of  New  York  has  offered  to  pay 
him  four  hundred  and  fifty  thousand  dollars,  on  his  execut- 
ing a  fall  and  complete  conveyance  of  the  estate,  both  in 
law  and  equity ;  which  sum  is  to  be  reduced  to  two  hundred 
and  fifty  thousand  dollars,  if  it  shall  be  determined  that  he 
shall  be  liable  to  pay  for  the  improvements  made  on  the  con- 
fiscated property,  since  the  sale  by  the  state. 

The  acts  provide,  that  as  a  test  of  the  real  merits  of  Mr 
Astor's  title,  five  suits  in  ejectment  shall  be  prosecuted  to 
judgment,  and  the  deeisi^^n  of  three  actions  out  of  the  five 
shall  be  conclusive  on  all  parties. 

Under  these  acts  the  trial  in  question  has  been  had,  not 
under  the  general  law  of  ejectment  which  prevails  in  the 
state,  but  under  the  special  provisions  made  for  the  case, 
and  deranging  the  general  rules  of  evidence  in  some  parti- 
culars. On  this  trial  the  verdict  and  judgment  were  in  favour 
of  Mr  Astor ;  and  the  defendant  has  brought  the  case  here 
by  writ  of  error,  upon  which  writ  no  questions  are  open  for 
consideration,  but  errors  in  law  committed  on  the  trial. 
Whether  the  jury  decided  properly  on  the  evidence  is  no 
qusstion  for  this  court*  Such  suggestions  could  only  have 
been  properly  made  on  a  motion  for  a  new  trial,  or  if  the 
case  Were  here  on  a  demurrer  to  evidence. 

The  errors  alleged  to  have  been  committed  on  the  trial, 
may  be  divided  into  four  classes : 

1.  Errors  in  the  admission  and  rejection  of  evidence. 

2.  Errors  in  the  construction  of  the  deed  of  marriage 
sfcttlement,  and  the  operation  of  the  act-of  attainder  and 
oonfisieation. 

3.  Errors  in  the  charge  to  the  jury. 

4.  Errors  in  awarding  the  writ  of  possession^  without 
requiring  the  plaintiff  to  pay  for  the  improvements. 

1.  Errors  in  the  admission  and  rejection  of  evidence. 
This;  was  a  prolific  head  exceptions,  and  in  order  to 
estimate  them  correctly  the  court  must  advert  to  the  pre- 
cise point. of  the  controversy  atwhicH  they  arOse,  and  the 
situation  of  the  part  es  to  the  suit. 
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In  1758|  IhQ  marriage  iettlement,  the  purport  of  whlcB 
has  been  frequently  stated  in  argament,  was  eiecuted 
between  Roger  Morris,  Mary  Philipte,  an4  the  trusteeSf 
Beverly  Robinson  and  Joanna  PhiJiipse,  the  mother  of  Mary 
Philipse.  The  contingent  remainder  limited  by  the  deed 
to  the  children  in  fee,  became  Vested  on  their  births ;  and 
all  the  children  having  been  bom  before  the,  year  1779,  the 
condition  of  the. property  at  that  time  was  $  that  Morris  and 
wife  held  an  estate  for  life  in  it,  with  a  remamder  in -foe  to 
their  children,  which  remainder  cobtinned  in  them  until 
1809,  when  theysold  the  same  to  Mr  Astor. 

The  defendant  claims  under  the  act  of  att^nder  and  cott- 
fiscation  of  New  York,  passed  on  the  23d  of  October  1779. 
The  estate  forfeited  by  that  act  was  all  that  which  Roger 
and  Mary  Morris  had  on  the  day  of  its  passage.  This 
we  say  was  a  life  estate,  merely  as  it  regards  the  premises 
in  this  suit;  leaving  th^  remainder  in  fee  in  the  children  un- 
touched. 

How.  is  this  act  to  be  constroedf  Am  a  forfeiture  for 
treason  9  If  so,  the  forfeiture  would  have  relation  only  to 
the  time  of  the  offence  for  avoiding  all  subsequent  aliena- 
tions of  land*  2  Hawk.  ch.  49,  sec.  30.  But  the  courts  of 
New  York  have  expressly  decided  it  is  not  to  be  considered 
as  imposing  a  forfeiture  for  treason ;  tha(  the  act  was  a  spe* 
cified  offence,  and  not  treason;  and  that  the  extent  of  the 
forfeiture  is  to  besought  for  only  in  the  act  itself.  This 
court  has  held  that  state  decisions  on  state  laws  are  binding 
bere« 

The  forfeiture  is  not  therefore  of  the  estate  of  Mary 
Morris  as  it  came  to  her  from  her  father,  but  as  it  was  sub- 
ject to  all  her,  conveyances  of  all  or  any  part  of  h,  and  to 
any  dispositions  she  may  haire  made  of  it,  up  to  the  lime  of 
the  enactment  of  the  law. 

If  then  the  deed  of  1758,  under  which  we  claim,  was  really 
ejLecuted,  being  a  prior  alienation,  the  title  of  the  sttite  and 
of  her  grantees  is  barred.  Thus,  both  plaintiff  and  defend- 
ant claim  under  Mary  Philipse,  th.ey  are  both  privies  to  her 
and  to  her  estate.  The  plawtiff  below  is  a  privy  by  deed, 
this  defendant  a  privy  by  law. 
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Could  the  ttate,  on  tbe  trial  of  the  canse,  have  been  con* 
sidered  as  a  stranger  9  They  cleiin  the  es^te  of  Morris  and 
wife.  They  took  the  estate  they  held  in  October  1779,  and 
they  were  consequently  bound  by  all  their  prior  alienations. 

The  state  are  not  indeed  privies  in  blood,  nor  ip  deed,  by 
voluntary  alienation;  but  they  are.  privies  in  law,  like  the 
lord  by  escheat  or  forfeiture.  They  belong  to  the  class  of 
those  who  come  in  by  act  of  law,  or  ^\  in  the  post,"  as  lord 
Coke  terms  it.  Coke  Lit  352  (a).  And  thus,  being  privies 
in  law,  they  are  bound  by  the  same  rules  of  evidence,  and 
by  the  same  estoppels,  as  privies  in  blood,  or  privies  in 
deed. 

Mr  Wirt  then  went  into  a  particular  examination  of  the 
decision  of  the  court  below  on  the  admission  of  the  deed  of 
release  in  evidence.  He  contended,  that  on  the  proof  of  the 
deed  by  Mr  Livingston,  and  on  the  evidence  of  Mr  Hoff- 
man and  Mr  Benson  of  the  hand  writing  of  the  subscribing 
witnesses,  they  being  dead,  it  was  competent  evidence. 
Cited,  1  Starkie,  333,  340,  341. 

The  defendant,  he  argued,  did  not  question  the  sealing  of 
the  deed,  but  he  did  question  its  delivery,  and  he  offered 
circumstances  as  evidence  to  lead  to  the  presumption,  that 
the  de^d,  although  solemnly  prepared,  had  never  been  de* 
livered. 

All  these  circumstances  were  admitted  in  evidence  by  the 
plaintiff  below,  without  objection;  none  were  excluded  by 
the  court;  and  the  defendant  had  the  full  benefit  of  them. 
They  bore  on  a  question  of  fact,  the  delivery  of  the  deed ; 
and  their  effect  belonged  to  the  jury  exclusively,  who  have 
found  that  the  deed  was  delivered.  These  circumstances, 
and  the  effect  of  the  testimony  do  not  belong  to  the  argu- 
ment here.  All  that  is  to  be  inquired  into  isj  whether  the 
judge  committed  an  error  in  law  on  this  subject.  No 
such  error  existed ;  none  will  be  found  in  the  charge.  The 
instnictioDs  of  the  court  to  the  jury,  left  to  them  the  deci- 
rioD  of  the  value  and  weight  of  the  evidence. 

He  contended,  1.  That  the  recital  of  the  deed  was  not 
only  some  evidence  of  the  existence  of  the  lease,  but  that 
in  this  case,  it  was  an  actual  estoppel  against  the  state  of 
YoL.  IV.— H 
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New  York  to  deny  its  existence.    2.  That  if  it  was  not  an 
estoppel,  it  was  unquestionably  evidence  to  the  extent  to 
which  it  was  admitted. 

If  it  was  an  estoppel,  all  questions  which  arise  upon  the 
exclusion  of  the  auxiliary  proof  are  superseded;  for  it  could 
i)ot  prejudice  the  defendant  to  have  let  in  such  proof  to 
establish  a  fact  which  he  was  already  estopped  to  deny. 

It  is  assumed  as  a  proposition,  that  the  recital  of  a  lease 
Jn  a  deed  of  releaiie  is  evidence' not  only  against  the  releasori 
but  against  all  who  claim  under  him  by  subsequent  title, 
whether  they  deduce  their  title  through  the  deed  or  not. 
That  such  a  recital  is  not  only  evidence,  but  is  an  estoppel 
which  binds  the  releasor  and  all  who  take  the  estate  in  hia 
right  by  subsequent  title  derived  from  him;  and  it  is  only 
against  strangers  in  estate  and  blood,  having  no  privity  with 
the  One  who  has  made  the  recital,  that  the  existence  and  loss 
of  the  recited  instrument  is  required  to  be  proved  aliunde^ 

The  distinction  that  the  recital  binds  those  only  who 
claim  the  estate  through  the  deed,  cannot  be  sound ;  because 
it  is  admitted  that  such  a  recital  binds  the  heir,  who  does  not 
claim  through  the  deed,  but  through  a  line  of  descents,  or 
of  descents  and  devises,  blended,  without  the  necessity  of 
calling  to  his  aid  any  collateral  deed  made  by  any  of  his  an- 
cestors ;  and  yet  he  is  bound  not  only  by  th^  deeds  of  hia 
ancestors,  but  by  all  their  recitals. 

Why  is  he  bound  ?  Because  he  takes  the  property  under 
the  ancestor,  precisely  as  the  ancestor  held  it,  claiming  it  in 
right  of  his  ancestor;  and  is  therefore  bound  by  every/ ad- 
mission under  seal  which  wouid  bind  that  ancestor.  This 
is  precisely  the  case  with  the  state  of  New  York.  She  took 
the  estate  under  the  same  principles,  and  bound  by  the  same 
admissions,  not  as  a  privy  in  blood,  but  by  privity  of  law; 
which  it  will  be  shown  is  the  same  in  effect  according  to 
the  doctrine  of  estoppels. 

The  state  of  New  York  is  notan  alienee  for  a  valuable  con- 
sideration, she  stands  in  a  situation  resembling  rather  that 
of  the  heir,  than  that  of  such  an  alienee.  The  estate  of  the 
ancestor  descends  on  the  heir,  by  the  general  law  of  the 
land;  this  estate  vests  in  the  state  under  a  particular  law. 
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In  both  instances  it  vests  in  the  same  charactery  and  in  the 
same  right ;  in  the  precise  situation  in  which  it  was  held  by 
the  person  last  seised. 

The  authorities  maintain  the  principles  and  the  positions 
here  assumed.  Gilbert's  Ev.  by  Loflft,  101.  1  Phil.  £v. 
355.  1  Saunders  on  Pleading  and  Evidence,  42.  Peake, 
164.  1  Stark.  369.  6  Mod.  44.  1  Salk.  285.  2  Levinz, 
108,  242.  Vaughan,  74.  4  Binney,  23  K  Penrose  v$s 
Griffith,  6Binney,4l6. 

The  principles  settled  by  those  cases  are,  that  recitals  bind 
the  party  and  all  who  claim  under  him  by  subsequent  con- 
veyances, but  not  those  who  claim  under  him  by  conveyance 
prior  to  the  reciting  deed.  The  operation  of  the  recitals 
is  not  confined  to  those  who  claim  under  the  specific  deed 
of  recital,  but  extends  to  all  who  claim  by  subsequent  title*. 

Now  the  plaintiff  in  error  is  just  in  this  predicament,  for 
he  claims  under  the  same  grantor  by  title  derived  subse- 
quently to  the  date  of  the  reciting  deed.  He  claims  under 
those  who  themselves  claim  under  that  deed ;  he  claims  the 
very  interest  which  the  deed  moulds  and  limits,  and  there- 
fore may  be  said  to  claim  under  the  deed. 

But  while  none  of  the  cases  which  have  been  cited  recog- 
nize this  distinction,  there  are  others  which  seem  to  put  an 
end  to  it  entirely.  Marchioness  of  Annandale  v$.  Harris, 
2  P.  Wms,  432.  Doe  ex  dem.  of  Colden  vs.  Cornell,  3 
Johns.  Cases,  174. 

We  are  told  by  Lord  Coke,  Co.  Lit.  352,  that  recitals  are 
reciprocal.  Such  too  is  the  law  of  New  York.  Lansing 
vs.  Montgomery,  2  Johns.  Rep.  382.  And  therefore,  since 
the  state  can  estop  the  heir  by  such  a  recital,  the  state  shall 
herself  be  estopped  by  a  similar  recital.  Suppose  that  the 
deed  of  release  had  settled  the  estate  on  Roger  Morris  in 
fee,  and  that  the  act  of  attainder  and  forieiture  had  fallen 
on  his  person  alone  1  Can  there  be  a  doubt  that  the  purr 
chaser  under  the  state  would  have  defended  himself  under 
the  lease,  and  that  the  wife  and  children  would  have  been 
estopped  from  denying  its  existence.  The  decision  in  Denn 
v$.  Cornell  establishes  this.    3  Johns.  Cases,  174. 

But  if  the  release  is  not  an  estoppel,  the  judge  in  the 
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court  below  did  not  err ;  for  be  did  not  admit  it  as  an  estop- 
pel,  but  only  as  some  evidence  of  the  existence  of  thelease. 
Was  be  wrong  in  this  9  The  cases  which  have  been  cited 
to  prove  it  an  estoppel,  do  at  least  ^t&blish  that  it  is  evi- 
dence ;  that  is,  some  evidence  against  the  parties,  and  all  who 
claim  under  them.  Matthews  on  Presumptive  Proof,  201. 
See  also  Garwood  et  al.  vs.  Dennis,  4  Binn.  314.  3  Preston 
on  EsUtes,  28,  29,  30,  31. 

If  the  court  were  not  to  regard  the  recital  as  somfi  evi- 
dence that  a  lease  had  been  executed,  what  was  to  be  done 
with  thQ  release  which  had  been  proved,  and  was  regularly 
in  evidence.  Could  they. regard  it  as  a  simple  bargain  and 
sale,  vesting'the  whole  legal  estate  in  the  trustees,  and  leltv- 
ing  equitable  estates  only  in  Roger  Morris  and  wife,  and  in 
their  children  ?  The  instrument  disavowed  that  character 
for  itself.  It  declared  itself  to  be  a  deed  founded  on  a  lease, 
and  its  design  to  be,  to  transfer  the  uses  into  possession, 
under  the  statute  of  uses.  The  instrument  being  in  the 
cause  could  not  be  got  out  of  it,  and  the  recital  is  part  of  it. 
The  Qourt  were  to  give  its  legal  character  to  the  instrument, 
and  on  the  truth  of  the  recital  its  legal  character  depend- 
ed: was  not  the  recital  enough  to  justify  the  court  in  saying, 
it  appears. there  was  a  lease*;  you  niust  produce  the  lease  or 
account  for  its  non-production  1  If  the  court  could  bave 
said  this,  it  is  enough  to  justify  the  opinion  which  was  ex- 
pressed ;  for  such  was  simply  the  effect  of  the  opinionwhicb 
waa  expressed. 

Upon  the  alleged  errors  in  the  legal  construction  of  the 
deed  of  marriage  settlement,  and  the  operation  of  the  act  of 
confiscation  and  attainder;  Mr  Wirt  observed  that  the  first 
point  in  which  error  is  stated  to  have  existed,  was  in  holding, 
that  under  the  marriage  settlement  there  was  a  vested  re- 
mainder in  the  children,  on  the  22d  of  October  1779,  the 
date  of  the  act  of  confiscation.  The  children  were  all  bom 
before  1779.  and  the  remainder  vested  on  their  birth# 

The  question  is,  as  to  the  legal  effect  of  the  limitation  to 
the  children  1  The  construction  of  the  circuit  court,  which 
we  support,  is  1.  That  the  remainder  in  fee  limited  to  the 
children  was  contingent  until  the  birth  of  the  first  child. 
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2.  That  on  the  birth  of  the  first  child  the  whole  remainder 
▼etted  io  fee. 

3.  That  on  the  birth  of  the  second  child  the  remainder 
vested  in  the  first  opened  to  receive  him,  and  so  on  until  all 
the  children  were  bom,  when -it  became  a  vested  remainder 
in  the  whole. 

On  the  other  side,  the  position  is,  that  the  remainder  did 
not  vest  on  the  birth  of  the  children ;  bnt  continued  to  be  a 
contingent  remainder,,  until  it  should  be  seen  whether  the 
children  would  survive  the  mother ;  becfiuse  the  enjoyment 
of  the  estate  depended  on'  that  contingency,  for  if  the  mother 
should  survive  she  took  the  remainder. 

We  apprehend  that  the  counsel  for  the  plaintifis  has  not 
sufficiently  adverted  to  the  distinction  between  the  contin- 
gency on  which  a  remainder  is  to  vest  in  interest,  and  that 
on  which  it  is  to  vest  in  possession.  Vested  remainders  yare 
still  contingent  as  to  the  enjoyment  during  the  continuance 
of  the  particular  estate ;  and  by  the  death  of  a  remainderman 
for  life,  before  the  determination  of  the  particular  estate, 
the  vested  remainder  is  gone  for  ever ;  it  is  divested  on  this 
event,  and  goes  over  to  the  ulterior  remainderman.  During 
the  life  of  the  remainderman,  however,  it  continued  to  be 
a  vested  remainder ;  for  it  was  vested  in  interest,  however 
uncertain  the  enjoyment. 

The  distinction  between  a  vested  and  -a  contingent  re- 
mainder does  not  depend  on  the  contingency  on  which  it  is 
to  vest  in  possession,  but  on  that  on  which  it  is  to  vest  in 
interest.  The  question,  and  the  oiily  question  is  this, — ^is  the 
remainderman  in  esse,  and  capable  of  taking,  if  the  life 
estate  should  determine  9  If  he  be,  the  remainder  is  at  once 
a  vested  remainder,  though  it  may  be  uncertain  whether  it 
will  ever  vest  in  enjoyment.    Fearne,  21 5,  216. 

Now  the  children  of  Roger  Morris  and  wife  were  in  ^sse 
before  the  year  1779,  and  were  capable  of  taking  in  posses- 
sion, if  the  possession  had  become  vacant  by  the  death  of  the 
tenant  for  life.    They  had  therefore  a  vested  estate. 

As  to  the  objection  that  they  were  not  capable  of  taking 
the  possession  during  the  life  of  their  parents.  This  is  con- 
founding the  capability  to  take  the  possession,  with  the  right 
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to  take  it  In  any  vested  remainder  the  capacity  to  take  the 
possession  arises  before  the  right  to  take  it.  That  capacity 
exists  as  soon  as  there  is  a  person  in  esse  who  meets  the  de- 
scription of  the  remainderman,  and  nothing  is  interposed 
between  him  and  the  possession  except  the  particular  estate, 
while  the  right  to  take  it  rs  yet  in  suspense  until  the  deter- 
mination  of  the  particular  estate.  And  as  sooa  as  a  remain- 
derman ifl  presented  who  meets  the  description  of  the  limita- 
tion, iind  between  whom  and  the  possession  nothing  stands 
but  the  particular  estate,  the  remainder  .vests  in  interest, 
though  it  may  chance,  never  to  come  into  possession;  for 
many  are  the  vested  remainders  which  have  passed  away, 
without  having  vested  in  possession. 

On  the  1st  of  October  1779,  there  was  a  life  estate  in  the 
parents ;  there  were  children  of  the  marriage,  remaindermeo, 
all  in  esse,  and  nothing  interposed  between  them  and  the 
possession  except  the  particular  estate ;  and  bad  that  parti- 
cular estate  ended  on  the  1st  of  October  1779,  they  had 
capacity  to  take,  and  most  certainly  would  have  taken. 
These  principles  are  fully  suatained  in  Fearne  on  Remain- 
ders, 215,  216,  and  the  cases  cited  by  the  counsel  for  the 
plaintiff  in  error  do  not  impugn  them. 

The  question  depends  on  the  very  terms  in  which  the  re- 
mainder is  limited.  'The  remainder  limited  over  has  nothing- 
to  do  with  the  vesting  of  the  first  remainder,  though  it  may 
have  something  do  with  the  enjoyment  of  the  estate.  Id 
this  case  the  limitation  is  not  to  such  of  the  children  as  may 
be  living  at  the  death  of  their  parents.  Such  a  limitation 
might  have  altered  the  rights  of  the  parties ;  as  it  would  have 
remained  .uncertain  until  the  death  of  the  parents,  who  would 
be,  and  whether  there  jvould  ever  be  a  remainderman. 

It  ;8  not,  however,  a  life  estate,  which  is  given  to  the 
children,  but  an  estate  in  fee  simple.  Now,  upon  the  con- 
struction given  on  the  other  side,  which  considers  the  lives 
of  the  children  as*  running  against  the  life  of  the  mother,  b^oth 
contingent  until  her  death,  and  the  survivor  to  take  the 
^tate, — suppose  the  children  to  have  died  before  the  mother, 
leaving  children;  was  it  the.  intention  of  the  settlement  that 
they  ihOttM  be  disinherited  1 
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By  no  construction  can  this  be  made  an  estate  tail  by  im-* 
plication  ;  but  if  it  could,  it  would  not  vary  or  affect  the 
vesting  of  fhe  estate,  subject  to  their  dying  without  issue  in 
the  life  of  the  mother. 

The  authorities  to  show  that  an  estate  is  not  prevented 
from-  vesting  in  interest,  though  the  possession  may  be  sub- 
ject to  be  defeated  by  future  contingencies,  are  Doe  t;«« 
Perryne,  3  t.  R.  484.  4  T.  R.  39.  4  Bos.  &  Pul.  313.  1 
Maule  &  Selwyn,  321.    6  Price's  Rep.  41. 

It  has  been  said  for  the  plaintiff  in  error,  that  these  were 
concurrent,  contingent  remainders,  und  that  both  were  con- 
tingent until  the  survivor  who  was  to.  enjoy  the  estate  was 
ascerlaineH.  This  is  the  same  position  in  effect  with  that  to 
which  an  answer  has  been  given.  Thiey  are  not  concurrent 
but  successive  remainders ;  the  first  remainder  is  to  the  chil- 
dren, and  failing  the  vesting  of  that,  the  limitation  to  the 
mother  would  survive  an^l  vest. 

Courts  never  consider  remainders  concurrent  contingen- 
cies, except  from  absolute  necessity.  Fearne,  377.  But  if 
they  were'  concurrent,  they  remained  so  only  until  the  birth 
of  a  child  of  the  marriage,  and  then  the  remainder  fully 
vested  in  such  child.  Luddington  v$.  Kime,  1  Lord  Ray. 
203. 

The  next  supposed  error  is  in  the  construction  of  the  acts 
of  attainder  and  confiscation;  and  on  the  assumption  that 
this  is  a  vested  remainder,  it  is  not  understood  to  be  con- 
tended that  the  act  of  confiscation  would  affect  it. 

Errors  in  the  charge  to  the  jury. — No  important  errors  in 
law  in  the  charge  have  been  insisted  on,  but  such  as  have 
already  been  the  subject  of  comment.  The  residue  of  the 
objections  are,  that  the  judge,  in  summing  up  the  facts,  put 
the  evidence  to  the  jury  too  favourably  for  the  plaintiff  be- 
low,^and  did  not  put  it  sufficiently  strong  for  the  defendant. 

Are  the  judge's  remarks  upon  the  evidence  errors  in  law  ? 
There  is  no  case  which  supports  such  a  position ;  on  the  con- 
trary it  is  expressly  laid  down,  that  they  are  not  such  errors. 
1  Serg.  &  Rawle,  333.  Resting  upon  this  authority,  the 
charge  may  be  left  to  its  own  vindication,  not  doubting  that 
that  vindication  will  be  ample  and  sufficient  for  it. 
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As  to  the  question  of  improyements. 

The  case  is  this.  There  are  remainders  in  fee  protected 
by  the  treaty  of  1783 ;  and  the  state  of  New  York  has  seized 
and  sold  the  life  estate,  declaring  by  acts  subsequent  to  the 
treaty,  th^t  with  respect  to  all  improvements  made  by  the 
tenant  for  life,  the  remainderman  shall  not  have  his  estate 
until  he  shall  have  paid  for  those  improvements. 

1.  Is  this  consistent  witli  the  nature  of  the  estate  f 

2.  Are  these  acts  compatible  with  the  treaty  ? 

As  to  the  first  inquiry,  Roger  Morris  and  wife  were  tenants 
for  lifcj  the  remainder  in  fee  belonging  to  ilieir  children* 
The  relative  rights  of  the  parties  were  fixed  by  the  deed  of 
marriage  settlement. 

Under  this  deed  could  Morris  end  his  wife  charge,  the 
remainderman  in  fee,  with  any  improvements  they  should 
put  on  the  land  ?  Suppose,  after  having  improved  the  lands, 
by  their  last  will  and  testament  tl  9y  had  directed  that  the 
remaindermen  should  not  enter  ifntil  they  paid  for  the  im- 
provements? Would  such  a  will  have  operated  against 
their  children  ?  Suppose  they  had  sold  their  estate  for  life, 
«tipulating  that  the  purchasers,  before  the  property  ^ould 
be  taken  from  them  after  their  decease  by  the  remainder- 
man, should  be  paid  for  all  buildings  and  improvements 
made  on -the  land.  Would  such  a,  covenant  have  operated 
on. the  children  9  Under  the^deed  of  settlement  no  power 
thus  to  charge  the  fee  was  reserved.  When  therefore  the 
state  of  fNew  York  took  the  estate  of  Morris  and  wife,  they 
held  it  as  it  had  been  held,  and  they  succeeded  to  them  as 
tenants  for  life,  with  no  other  powers  over  the  estate  than 
they  had.  Unless  this  was  so,  they  took  a  greater  estate 
than  was  held  by  them. 

But  the  act  of  confiscation  disclaims  this.  It  purports  to 
take  the  estate  of  Morris  and  wife  only,  and  as  they  held  it 
on  the  22d  of  October  1779.  The  act  does  not  purport  or 
profess  to  disturb  or  impair  any  estate,  except  the  estates  of 
persons  named  in  it. 

The  state  of  New  York  could  not,  by  mere  right  of  suc- 
cession to  the  state  of  Morris  and  wife,  impose  this  burthen 
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on  the  remaindermeoy  and  impair  their  rights.  It  woiitd  be- 
a  most  unjust  and  palpable  violation  of  the  rights  of  pro- 
perty, a  usurpation  of  power  altogether  unwarranted  by  the 
nature  of  the  estate  which  they  had  takeii  under  the  law. 
Nor  does  the  power. thus  to  charge  the  estate  of  the  re* 
mainderman  result  from  their  general  power  of  legislation. 
It  was  not  a.  general  act,  which  declared  that  all  remainder- 
men should  pay  for  improvements.  It  was  confined  to  estates 
confiscated  by  the  act  of  1779.  It  was  in  effect  a  decla- 
ration by  the  tenant  for  life,  that  the  remainderman  should 
not  have  bis  estate  until  he  paid  him  for  his  improvements. 
It  thys  became  an  individual  action,  and  was  not  a  legisla- 
tive action. 

But  if  it  was  a  legislative  action,  its  effect  wasan^enlarge- 
roent  of  the  confiscation  act  of  1779.  It  was  a  new  con- 
fiscation, pro  tanto,  imposed  on  these  remaindermen. 

Who  is  to  receive  the  value  of  these  improvements  ?  The 
acts  of  the  state' of  New  York  show  they  are  to  be  paid  for 
by  them;  the  value  is  to  be  deducted  from  the  sum  paya- 
ble to  Mr  Astor,  and  thus  the  amount  is  to  go  into  the  fisc 
of  the  state.  This  is  a  confiscation  of  the  estates  of  chil- 
dren for  the  offences  of  their  fathers. 

3.  Let  us  turn-  to  the  treaty  of  1783,  and  consider  the 
question  under  that  treaty. 

The  court  will  perceive  that  the  act  of  1784  has  nothing 
to  do  with  this  case.  That  act  was  prospective,  and  the  sale 
to  Carver  was  made  in  1782.  It  is  the  act  of  May  1786 
which  alone  can  effect  this  case;  and  by  the  suggestion  it 
appears  that  the  claim  is  for  improvements  made  since  that 
act.  Such  a  claim  is  in  direct  opposition  to  the  fifth  article 
of  the  treaty  of  peace.  The  terms  of  the  article  are  :  "  and^ 
it  is  agreed,  that  all  persons  who  have  any  interest  in  con- 
fiscated lands,  either  by  will,  marriage  settlement,  or  other- 
wise, shall  meet  with  no  lawful  impediment  in  tiie  prosecu- 
tion of  their  just  rights." 

Persons  claiming  an  interest  in  lands  by  marriage  settle- 
ment, are  ono  of  the  classes  put  by  the  treaty ;  and  theii 
'*  just  rights"  are  the  righu  they  had  when  the  treaty  was 
made.    These  rights  were  fixed  at  the  time  of  the  treaty,  by 
Vol.  IV.— I 
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the  marriage  settlements,  and  they  were  to  enter  on  their 
estates  on  the  deatl*  of  the  tenants  for  life,  without  any  re- 
sponsibility for  the  improvements  placed  upon  them  during 
the  tenancy. 

But  here  is  a  law  of  New  York,  passed  three  years  after 
the  treaty,  which  declares  that  they  shall  not  enter  on  their 
estates  without  paying  the  full  value  of  those  improvements. 
Is  not  this  an  '^  impediment"  raised  by  this  law  to  the  pro- 
secution of  their  just  rights,  and  consequently  a  violation  of 
the  treaty  ? 

It  is  .aid  to  be  no  impediment  to  the  prosecution  of  their 
just  rights,  because  it  is  just  that  they  should  pay  for  the  im« 
provements.  This  resolves  itself  into  a  question  of  law; 
which  is,  whether  the  remainderman  in  fee  cannot  jiisUy  take 
possession  of  the  estate  when  his  title  to  the  possession  com- 
mences, without  paying  for  improvements  put  on  the  land 
by  the  holder  of  the  intermediate  estate.  This  is  no  ques- 
tion to  a  legal  mind. 

In  relation  to  the  equitable  view  of  the  question;  this  is 
not  the  case  of  a  party  who,  having  a  right  to  the  present 
possession,  has  stood  by  )Bind  seen  valuable  improvements 
put  upon  the  estate  witliout  disclosing  his  title,  for  the 
children  had  no  title  to  the  possession  until  the  death  of 
their  mother. 

Nor  is  there  any  thing  in  the  argument  that  these  improve- 
ments were  piade  in  ignorance  of  their  title.  Where  is  the 
law  which  requires  that  a  party  thus  situated  shall  disclose 
bis  title  ?  It  may  also  be  urged,  that  the  acts  of  the  legis- 
lature of  New  York  bear  upon  their  face  evidence  of  a  gene- 
ral Icnowledge  thai  there  were  outstanding  titles,  which 
might  lead  to  the  eviction  of  their  purchasers ;  and  that  they 
are  on  their  face  levelled  against  the  very  titles  which  stand 
protected  by  tRe  tfeaty. 

Mr  Websleri  for  the  plaintiff  in  error. 

The  first  inquiry  in  the  case  was,  as  to  the  manner  in  which 
the  verdict  was  obtained.  Was  it  regularly  preved  that  any 
conveyance  was  ever  completed,  by  which  Mftry  Morris 
parted  with  her  fee  in  (he  land,  and  which  was  existing  as  a 
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Talid  conveyance  in  October  1779  ?  We  say  it  was  not:  be- 
cause, we  say,  tKe  judge  misdirected  the  jury  on  the  evidence 
bearing  upon  that  point. 

We  say  a  judge  may  commit  errors  which  this  court  may 
.correct;  either,  1.  In  admitting  evidence  which  ought  not 
to  have  been  admitted.  2.  In  rejecting  what  ought  to  have 
been  admitted.  3.  By  misstating  the  effect,  not  the  weight 
of  evidence.  4.  By  misleading  the  jury  by  a  wrong  stat^ 
ment  to  them  of  what  the  evidence  really  is. 

The  two  first  propositions  no  one  will  deny.  Tayloe  v4. 
Riggj,  1  Peters,  183,  596.  Chirac  v$.  Reinecker,  2  Peters, 
625.    Dunlap  vs.  Patterson,  5  Cowen,  243. 

The  weight  of  evidence  is  for  the  jury.  If  a  judge  hap- 
pens to  say  that  he  thinks  A.  more  credible  than  B.  it  is  a  re- 
mark on  evidence.  If  he  says  that  it  strikes  him  as  not  proved 
that  a  bond  was  given,  it  is  the  same  ;  not  so,  if  he  speaks  of 
the  tendency  or  effect  of  evidence.  If  he  says ;  this  evidence, 
if  believed,  tends  to  establish^the  party's  right  when  it  does 
not ;  or  that  it  dors  not  when  it  does ;  then  it  is  error ;  be- 
cause, it  is  a  remark  not  on  evidence,  but  on  the  law  of  evi- 
dence. So  if  he  misstates  the  tbing  to  be  proved,  or  the 
object  for  which  it  is  intended,  or  its  legal  bearing ;  this  is 
error. 

With  these  general  principles  in  view,  we  mean  to  exa- 
mine the  judge's  ruling  on  the  trial  in  the  circuit  court. 

1.  As  to  the  evidence  of  the  question  of  the  lease.  Noth- 
ing waj9  proved  but  by  the  testimony  of  governor  Livingston 
and  Mr  Hoffman.  This  was  all  merely  formal.  Governor 
Livingston's  oath  was  in  the  very  words  of  the  attestation, 
and  no  more;  it  was  written  for  him  beforehand,  and  in  the 
formal  words  of  attesting  ar  instrument.  He  was  an  old  man, 
swearing  to  a  transaction  ilien  thirty  years  old;  and  there  was 
no  proof,  no  circumstance  of  which  he  had  any  recollection, 
but  from  seeing  his  signature.  There  was  no  more  in  this 
than  in  all  other  certificates  of  attestation;  they  usually  cer- 
tify delivery  before  any  actual  delivery  i^  made,  and  this 
was  the  fact  in  one  of  the  conveyances  by  Mr  Astor  in  this 
case. 

The  deed  was  doubtless  executed  at  the  house  of  Mrs 
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Philipse.  Ail  this  is  no  more  than  proving  his  own  hand,  writ- 
ing' in  1787;  and  this  would  have  answered  the  same  pur- 
pose. All  that  wns  proved  in  this  case  was  merely  formal; 
it  is  just  what  would  have  been  done  if  the  parties  had  in- 
tended only  to  have  a  deed  prepared,  to  be  delivered  or  not, 
as  they  should  afterwards  decide/as  an  escrow.  It  is  certain 
ho  did  not  see  any'actual  delivery  of 'the  deed;  and,  while 
nothing  is  imputed  to  governor  Livingstoni  his  testimony 
goes  no  further  than  has  been  stated. 

There  was  no  other  proof  of  the  existence  of  this  paper, 
until  it  was  proved  in  April  1787.  It  is  not  traced  to  the 
hands  of  the  grantees.  No  one  ever  saw  it ;  it  was  not  shown 
to  <he  legislature.  Perhaps,  on  this  evidence,  and  its  effects, 
the  judge,  did  not  misdirect  the  jury. 

This,  though  perhaps  prima  facie  proof,  was  the  slightest  of 
all  proof.  No  actual  delivery  shown,  no  possession  of  the 
deed  by  the  grantees.  Now  suppose  a  marriage  had  not 
taken  place,  and  the  trustees  had  set  up  this  deed;  it  would 
have  been  said  at  once  that  the  presumption  of  delivery  was 
overruled.  Any  thing  else  that  carries  an  equal  presumption 
destroys  the  prima  facie  proof.  It  is,  of  all  cases,  the  one 
in  which  Subsequent  events  might  intercept  the  delivjry  of 
the  deed: 

We  were  not  called  upon  to  disprove  delivery ;  it  was 
enough  for  us  to  bring  the  fact  of  delivery  into  doubt,  every 
thing  else  without  delivery  was  nothing.  The  iudge  in  this 
matter  was  right. 

Now.  what  did  we  offer  against  this  evidence.  1.  The 
dc^d  was  never  recorded  or  proved :  this  was  not  required  by 
law,  but  it  was,  usual,  especially  with  this  family  ;  all  their 
deeds  were  recorded  ;  the  first  patent,  the  deed  to  lead. to 
uses,  the  deed  of  partition;  and  the  will  was  proved  in 
chancery. 

The  settlement  deed  of  all  others  was  a  proper  deed  to  be 
recorded ;  it  was  to  provide  for  unborn  children,  and  the  prac- 
tice of  the  family  was  not  to  be  changed.  The  trustees 
would,  in  accordance  with  their  duty,  prove  and  record  this 
deed,  to  preserve  the  rights  of  the  children. 

More  especially,  why  was  not  this  deed  proved  and  re- 
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corded  in  1783.  Forfeitures  were  then  all  over;  the  chiK 
dren  were  born,  and  perhaps  of  men's  estate.  Only  one  part 
was  found,  and  that  had  been  carried  beyond  seas.  Would 
prudent  n^en  have  so  acted.  The  treaty  had  then  estabFisheil 
the  children's  rights. 

Now  we  ^ay  that  this  part  of  the  case  was  not  accurately 
stated  to  the  jury.  The  judge  asks  if  these  circumstances 
should  operate  against  the  children?  we  say  they  should; 
and  we  think  here  is  a  plain  misdirection  in  point  of  law. 

We  say  that  all  the  evidence  relied  upon  by  us,  drawn  from 
the  conduct  of  the  immediate  parties  to  the  supposed  deed, 
is  evidence  against  the  children.  The  judge  says  these 
facts  should  not  operate  against  the  children ;  we  conteiid 
that  they  should  and  must ;  and  this  is  a  direct  question  of 
law,  not  a  mere  remark  on  evidence. 

Again,  the  judge  excuses  Morris  from  recording  the  deed, 
because  he  says  there  were  at  that  time  no  offices  for  record- 
ing deeds*  But  this  could  only  be  from  1775  to  1783.  Our 
argument  is,  that  if  the  deed  had  ever  been  delivered,  it 
would  have  been  recorded  before  177&.  Is  ilia  form  of  th|s 
argument  fairly  stated  ^  Is  it  legally  stated  ?  Then  again, 
as  to  not  recording  in  1783 ;  the  judge  asks,  are  there  not 
circumstances  to  account  for  this  delay  of  three  or  fpur 
years.  This  is  equivalent  to  spying  that  there.are  such  cir- 
cumstances. 

2.  The  sleeping  of  this  settlement  from  1758  to  1787, 
twenty-nine  years,  is  relied  upon  to  prove  that  it  never  had  a 
legal  existence.  No  witness  ever  saw  it.  It  was  not  heard 
of  by  any  of  the  family.  It  is  recited  in  none  of  the  convey- 
ances. These  are  material  facts.  In  the  history  of  this  title 
each  deed  recites  the  previous  deed,  down  to  that  now  under 
examination  )  below  it  they  recite  not  through  it,  but  over  it ; 
or  a»  if  it  were  not  in  existence.  There  iS'  an  absolute 
absence  of  every  possible  lact  looking  to  or  recognising 
the  existence  of  this  deed  for  IhiKy  years. 

Now  is  not  this  of  itself  evidence  of  weight  and  import- 
ance to  rebut  the  presumption  of  delivery? 

How  does  the  judge  answer  this?    He  says  there  would 
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have  been  weight  in  this  if  the  children  had  slept  thus  long: 
we  aay  it  is  just  as  strong  against  them,  for  the  purpose  for 
which  we  use  it,  as  against  ^Morris  and  wife,  and  the  trustees. 
'^  The  children  slept  upon  their  rights:''  the  very  question 
is  whether  the  children  had 'any  rights.  It  is  not  whether 
they  shall  t>e  barred,-  but  whether  they  ever  had  any  estate. 
Now  this  is  clear  matter  of  law.  *<  Is  it  fair  to  draw  any 
inference  in  such  a  case  against  the  children  V^  That  is,  the 
jury  understood  the  judge  to  say ;  the  law  will  warrant  no 
such  inference.    We  say  it  will. 

3.  The  manner  of  holding  the  property,  and  acts  incon- 
sistent with  the  title  under  the  deed,  disprove  its  existence. 

Here  is  a  whole  series  of  acts  extending  over  many  years, 
by  the  very  persons  who  were  parties  to  the  supposed  set- 
tlement, and  absolutely  irreconcilable  to  the  idea  of  its 
real  subsistence.  These  were  the  conveyances  executed 
by  Roger  Morris  and  wife,  in  which  the  settlement  wte  not 
mentioned,  and  conveyances  made  in  direct  disaffirmance 
of  it.  The'  charge  of  the  judge  upon  these  matters  was 
altogether  erroneous. 

The  deeds  thus  executed,  and  the  agreements,  indicate  a 
holding  of  the  property  in  fee  simple,  not  a  holding  under 
the  settlement.  And  the  judge  says ;  thai  they  are  within 
the  limitation  of  the  power  reserved  in  the  settlement  deed| 
and  not  inconsistent  with  it. 

Is  this  so?  By  the  settlement  deed,  Morris  and  wife  had 
estates  for  life  only :  in  the  deeds  they  expressly  covenant 
they  are  seised  in  fee.  Now  the  consistency  or  inconsis- 
tency of  these  deeds  is  a  question  of  law,  though  the  effect 
of  the  inconsistency  is  a  question  for  the  jury.  The  judge 
has  said  that  in  point  of  law  they  are  consistent  deeds,  that 
there  is  no  inconsistency  between  the  covenants  in  the  deed 
and  the  title  unde/  the  settlement.    Is  this  correct? 

If  the  judge  had  said  that  this  form  of  executing  the 
powers,  might  have  been  used  through  mistake ;  that  the 
deeds  might  have  been  inartificially  drawn.;  and  that  the 
jury  might  consider  those  circumstances ;  it  had  been  well 
enough.    But  he  withdraws  the  whole  matter  at  once  from 
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the  consideration  of  the  jury,  by  directing  them,  as  matter 
of  lavr,  that  there  is  no  inconsistency.  Can  this  be  bus* 
tained  ? 

As  to  the  life  leases,  they  were  not  given  under  the  power 
reserved  in  the  settlement  deed,  nor  in  execution  of  the 
power.  They  are  totally  inconsistent  with  it,  and  the  evi- 
dence shows  a  system  of  leasing  the  lands.  How  does  the 
judge  dispose  of  these?  It  was  a  question  of  intention  as 
we  say;  and  the  judge  asks;  how  do  .these  facts  affect  the 
rights  of  the  children?  This  is  equivalent  to  saying  they 
do  not  affect  the  rights  of  the  children  at  all,  in  poirit  of 
law.  This  is  a  legal  direction  on  the  effect  of  evidence* 
Is  it  right?  might  not  these  acts  affect  the  children? 

Again,  the  judge  says,  did  Morris  intend  these  acts  in 
hostility  to  the  children  ?  that  is  not  the  true  question. 
The  question  is,  whether  these  acts  go  to  show  that  there 
were  no  rights  in  the  children.  The  truth  is,  the  judge  pro- 
ceeded altogether  on  the  supposition  that  there  had  been 
an  original  acknowledged  right  in  the  children;  and  that  we 
were  attempting  to  bar  that  right  by  adverse  possession. 
We  say  these  acts  prove  or  tend  to  prove  that  there  was  no 
subsisting  settlement,  and  that  not  only  the  weight  but  the 
bearing  and  effect  of  this  evidence  was  misstated  to  the 
jury. 

We  contend  that  every  thing  from  1758  tothe  xevolation, 
bearing  either  way,  bears  against  the  settlement  deed,  as  a 
subsisting  deed,  and  for  the  original  title ;  every  thing  giving 
indications  either  way,  indicates  a  holding  under  the  ori- 
ginal title.  That  in  thirty  years  there  was  no  act  to  the 
contrary.  We  do  not  say  these  circumstances  are  conclu^ 
sive  as  matters  of  law,  but  we  say  they  are  pogent  as  matters 
of  evidence ;  and  we  say  the  judge  substantially  withdrew 
the  consideration  of  them  from  the  jury. 

On  the  other  important  fact  that  the  deed  came,  in  1787, 
from  the  hands  of  the  grantor,  the  judge  said  nothing.  He 
omitted  to  notice  the  circumstance,  although  he  stated  that 
he  had  mentioned  all  the  circumstances  of  the  case. 

Then  the  case  is  :  1.  That  the  deed,  thirty  years  iMler  its 
date,  is  still  found  in  the  hands  of  the  grantor,  not  proved. 
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acknowledged  or  recorded.  2.  That  no  other  part  of  the 
indenture  is  produced,  lease  or  release,  though  search  has 
been  made  for  it  3.  That  no  one  ever  saw  the  deed  from 
its  date  until  1787.  4.  That  no  one  act  was  done  in  thirty 
years,  recognising  the  existence  of  the  deed  for  thirty 
years.  5.  That  subsequent  conveyances,  fdeducing  the  whole 
title,  and  reciting  every  other  conveyance  in  the  chain,  make 
no  mention  of  any  such  settlement  deed.  6.  That  there  is 
a  series  of  acts,  deeds,  conveyances  and  compacts,  begin- 
ning within  five  days  of  the  date  of  the  supposed  settle* 
ment,  and  coming  down  to  the  revolution  by  parties  to  the 
supposed  deed,  wholly  inconsistent  with  any  idea  of  its 
subsistence. 

Now  we  admit  that  a  jury  may  «et  up  the.  settlement  deed 
against  all  this  evidence ;  provided  no  direction  be  given 
them  after  the  evidence  is  put  in,  and  provided  no  improper 
direction  be  given.  We  do  not  ask  the  court  to  decide  on 
the  weight  of  evidence.  But  we  siiy,  if  the  judge  misstates 
the  object  of  the  evidence  offered,  if  he  misdirects  as  to  its 
tendency  and  effects,  if  he  states  incorrectly  the  views  in 
which  it  is  evidence;  then  the  jury  has  been  prevented  from 
passing  jntelligently  on  the  matter.  We  say  the  directions 
of  the  judge  on  these  facts  we're  not  according. to  the  l^w  of 
the  case- 
It  is  also^contended  that  the  acts  of  the  legislature  of  New 
York  were  not  evidence  in  the  cause.  The  effect  of  their 
introduction  wa's  to  change  the  parties  before  the  jury.  They 
were  not  general  laws  of  the  land;  and  they  were  important 
testimony.  For  the  admission  of  such  evidence  a  court  will 
reverse  a  judgment.  3  Cow.  621.  16  Johns.  89.  5  Cow. 
243. 

As  to  the  recital  of^the  lease  in  the  deed  of  release;  how 
fiur  does  it  bind  the  plaintiff  in  error,  and  the  state  of  New 
York,  under  which  he  claims? 

It  is  admitted  that  recitals  estop  the  party  to  the  deed, 
himself  and  bis  heirs;  because  the  heir  is  bound  by  the  cove- 
nants of  his  ancestor.  They  also  affect  every  person  claim- 
ing under  the  instrument,  unless  it  was  offered  as  presumptive 
evidence  of  a  grant  in  order  to  support  a  possession  which 
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could  not  be  accounted  for  but  on  the  supposition  of  such 
grant.  These  principles  are  fully  sustained  by  the  elementary 
writers,  and  by  the  cases  in  1  Salk.  285,  286.  Ford  vs. 
Grey,  6  Mod.  44.  4  Binney,  355.  Norris's  Peake,  164. 
Archbold's  Pleading,  380.  Saunders  on  Pleading  and  Proof. 
Preston  on  Estates,  43.     Phil.  Ev.  410.     1  Salk.  276. 

There  is  no  case  in  whi,ch  a  recital  has  been' held  to  bind 
a  person  who  comes  in,  in  invitum.  The  alienee  m&y  be 
protected  by  covenants.  But  suppose  a  creditor  who  has 
the  land  in  execution ;  he  takes  it  bound  .by  every  thing  his 
debtor  has  done,  not  by  every  thing  his  debtor  has  said.  It 
Oferates  by  way  of  admission.  Under  what  circumstances 
is  one  man  bound  by  the  admissions  of  another.  Suppose 
an  admission  under  hand  an4  seal,  ihat  the  property  is  held 
fraudulently.    This  will  not  bind  the  alienee  without  notice. 

In  the  case  in  1  Salk.  285,  Ford  vs.  Grey,  what  is  meant 
by  "  those  claiming  under  him  V*  Is  it  the  persons  who 
claim  under  the  same  conveyance,  or  merely  by  subsequent 
deed?  The  court  had  just  decided  that  admissions  in  an 
answer  in  chancery  bind  the  party,  but  not  his  alienee.  If 
the  court  designed  these  words  in  their  extended  sense,  they 
would  have  suggested  the  distinction  between  an  answer  and 
a  deed. 

The  state  of  New  York  is  a  stranger  to  the  deed  of  Morris 
and  wife,  and  the  recital  should  not,  upon  sound  principles  of 
kw,  have  been  admitted  to  prove  the  existence  of  the. lease. 
But  the  circuit  court  admitted  the  recital  to  prove  the  exist- 
ence of  the  lease,  and  also  its  contents..  Upon  the  cases  de- 
cided in  Pennsylvania,  in  4  Binney,  614,  and  another,  the 
possession  w^s  equivocal,  and  secondary  evidence  was  called 
in  aid*.  Those  decisions. turned  on  the  special  circumstances 
of  the  case.  The  case  in  17  Ves.  134,  was  a  case  in  which 
the  lease  was  to  be  proved.  Counsel  were  employed  to  ex- 
amine the  papers  before  the  conveyance.  The  chancellor 
admitted  the  release,  because  the  possession  could  not  be 
accounted  for  on  any  other  ground.  If  possession  is  equi- 
vocal, the  exigency  under  which  this  case  would  apply  has 
not  arisen. 

In  Buller's  Nisi  Prius,  254,  it  is  said,  "  when  possession 
Vol.  IV.— K 
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has  gone  along  with  the  deed  many  years,  the  original  of 
which  is  lost  or  destroyed,  a  copy  or  abstract  may  be  given 
in  evidence."  In  Matthews  the  doctrine  is  fully  set  forth, 
188,  189,  190.  And  in  the  authorities  cited,  it  is  distinctly 
stated  that  the  recital  of  a  lease  in  the  release  is  evidence  in 
those  cases  where  auxiliary  proof  is  admitted  to  make  out  the 
presumption  of  a  conveyance  to  support  a  possession.  Now 
if  the  possession  is  equivocal,  ex  natura  rerum,  the  pre- 
sumption can  never  arise.  Ricard  t;^.  Williams,  7  Wheat.  59. 

In  the  case  before  the  court  the  possession,  so  far  as  the 
acts  of  the  parties  to  the  alleged  settlement  deed  are  to 
give  it  a  character,  has  been  shown  to  be  adverse  to  the 
terms  and  purposes  of'that  deed,  and  not  at  any  time  such 
as  could  have  existed  had  the  deed  been  considered  opera- 
tive and  in  force.  When  therefore  the  parties  did  not  by 
their  acts  give  to  the  deed  any  influence,  ought  it  to  operate 
on  those  who  were  entirely  strangers  to  it,  and  who  rely  on 
the  acts  and  proceedings  of  the  parties  to  the  deed  to  prove 
it  had  not  a  valid  existence.  This  is  to  give  it  effect  and 
power  over  the  rights  of  strangers,  when  these  were  never 
permitted  by  the  parties  to  prevail  as  to  themselves. 

.Upon  the  title  acquired  by  the  children  of  Roger  Morris, 
under  the  deed  of  settlement,  Mr  Webster  argued  ; 

The  question  upon  this  title  is  now  for  the  first  time  to  be 
discussed.  The  construction  which  this  court  will  give  to 
that  deed  may  be  in  favour  of  Mr  Astor,  and  carry  the  rule 
as  to  contingent  remainders  to  the^  extent  claimed  by  his 
counsel ;  but  there  has  been  no  case  referred  to  which  sus- 
tains the  doctrine. 

In  all  the  definitions  and  general  doctrines  of  remain- 
ders, the  counsel  for  both  parties  agree.  A  remainder  is  ^*  a 
remnant  of  an  estate,  expectant  on  a  particular  estate, 
created  together  with  it,  at  one  time.''  A  contingent  re- 
mainder is  a  "  remainder  limited  so  as  to  dppend  on  an 
event  or  condition  which  may  never  happen  or  be  performed, 
or  which  may  not  happen  or  be  performed  until  after  the  de- 
termination of  the  preceding  estate." 

These  contingent  remainders  are  classified  under  four 
divisions ; — and  the  fourth  class  is,  where  the  contingency 
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cons ists  in  the  person  not  being  ascertained,  or  not  in  being, 
at  the  time  the  limitation  was  made. 

The  remainder  now  in  question  is  of  this  class.  Unques- 
tionably when  created  it  was  contingent,  because  it  was 
uncertain  who  wpuld  take.  The  example  put  by  Fearne 
illustrates  our  case,  as  is  contended.  *^  If  an  estate  be  limit- 
ed to  two  for  life,  remainder  to  the  survivors  in  fee ;  the 
remainder  is  contingent,  for  it  is  uncertain  who  will  be  the 
survivor.^'  Fearne  on  Rem.  9.  And  this  case  cannot  range 
with  the  principles  claimed  for  the  defendant  in  error. 

Now  it  being  clear  that  this  remainder  being,  at  the  timo 
of  its  creation,  contingent,  because  the  persons  to  take  were 
not  ascertained;  the  question  is,  did  it  vest  on  the  birth  of  a 
child  of  Roger  Morris  and  wife,  or  remain  contingent  until 
the  determination  of  the  particular  estate  9  We  maintain 
the  latter  proposition. 

Our  view  of  the  question  is  this.  The  deed  created  an' 
estate  for  life  in  Morris  and  wife,  with  a  remainder  (not  re- 
mainders), with  an  alternative  aspect;  or,  in  other  words,  to 
be  disposed  of,  or  go  in  one  or  other  of  the  two  ways,  accord- 
ing to  the  events.  We  think  the  case  precisely  the  same  as 
if  the  words  had  been  ^'  an  estate  to  Morris  and  wife  for  life, 
and  to  the  children  of  the  marriage  in  fee,  if  the  parents 
should  die  leaving  children;  otherwise  to  the  right  heirs  of 
Mary  Morris." 

It  has  been  argued,  that  the  object  in  giving  a  fee  to  the 
children  was  a  high  and  leading  one — that  thi»  was  the  first 
purpose,  and  all  others  were  secondary-  But  the  deed  will 
bear  no  such  construction. 

It  must  be  observed  that  the  estate  to  be  secured  was  the 
estate  of  Mary  Morris.  The  object  of  the  settlement  was  not 
to  divest  it,  but  to  keep  it  in  her  control,  and  in  the  line  of 
descent  of  her  own  right  heirs.  In  only  two  events  is  it  to 
be  divested  from  her  own  right  heirs.  1.  If  she  have  chil- 
dren living,  it  is  to  go  to  them,  who,  though  her  heirs,  would 
take  as  purchasers.  2.  The  right  t5  dispose  of  the  estate 
by  will  in  case  of  her  dying  without  issue,  and  give  away  the 
estate  to  whom  she  pleased. 

If  she  neither  left  children  nor  made  a  will,  the  estate 
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would  go  to  her  own  right  heirs.  In  no  event  was  it  to  be 
divested  from  her  right  heirs  to  the  heirs  of  Morris,  unless 
she  should  desire  to  have  it  so ;  and  thus  the  true  object  of 
the  settlement  was  no  more  than  to  point  out  two  events, 
in  either  of  which  the  transmission  of  the  estate  to  her  right 
heirs  should  be  intercepted.  To  use  popular  language,  the 
estate  is  not  vested  in  the  children  by  the  deed;,. it  is  to  be 
settled  pn  them,  if  there  should  be  children  surviving  the 
parents. 

The  estate  is  to  move  from  the  line  of  legal  transmission, 
before  it  can  be  vested  in  the  children  as  purchaaerSf  and 
the  removal  is  to  take  place  on  the  happening  of  the  contin- 
gency :  this  contingency  we  say  is  nothing  other  than  the 
living  of  the  children  at  their  parents'  death,  or  their  sur- 
viving their  mother. 

Suppose  the  grant  had  been  from  a  stranger  to  Moms  and 
wife  for  life;  and  after  their  death  to  their  children  if  living; 
or  otherwise,  to  the  right  heirs  of  the  wife.  Would  not  this 
have  been  a  clear  case  of  survivorship?  It  is  stronger  in  this 
case,  where  Mary  Philipse  is  the  grantor,  and  proposes  not  to 
dispossess  herself,  nor  her  own  right  heirs ;  except  in  the 
happening  of  certain  conditions  and  contingencies. 

Now  we -say  that  there  is  no  intent  or  purpose  manifested 
by  this  deed,,  which  is  not  capable  of  being  carried  into  full 
effect  according  to  its  nature  and  import  as  a  regular  re- 
mainder. It  comes,  as  has  been  said,  within  the  regular  defi- 
nition of  a  remainder;  and  of  a  contingent  remainder  of  the 
fourth  class.  Cited,  Preston  on  Estates,  119,  92,  93,  71,  to 
show  that  it  is  a  contingent  remainder  in  Mr  Fearne's  fourth 
class. 

It  is  not  pretended  that  the  limitation  could  not  take  ef- 
fect as  a  remainder. 

For  the  rule  of  law  is  universal  and  unbending.  **  If  a 
limitation  can  take  effect  as  a  remainder,  it  shall  not  be  con- 
strued to  take  effect  under  the*  doctrine  of  shifting  uses.'* 
2  Cruise,  350.  The  docUine  of  shifting  cases  is  analogous  to 
that  of  executory-devises.  '*  If  there  be  a  freehold  to  support 
the  remainder,  it  shall  not  be  construed  an  executory  devise.'' 
Doe  V8.  Holmes,  3  Wilson,  243.    Luddington  vs.  Kime,  1 
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Lord  Raymond,  203.  2  CruisCi  283.  Douglass,  757.  In 
Douglass,  225,  Lord  Mansfield  says,  "  it  is  perfectly  clear 
and  settled,  that  when  an  estate  can  take  effect  as  a  remain- 
der, it  shall  not  be  construed  to  be  an  executory  devise  or 
shifting  use."  This  principle  precisely  meets  the  case  of  the 
plaintiff  in  error.  The  same  point  is  settled,  3  T.  R.  485. 
2  Cruise,  285. 

The  counsel  for  the  defendant  in  error  insist  that  this  is 
a  vested  remainder  at  the  birth  of  the  first  child  of  Morris 
and  wife;  and  that  we  do  not-^ttend  to  the  distinction  be- 
tween remainders  vesting  in  interest,  and  vesting  in  enjoy- 
men.  We  have  endeavoured  to  pay  a  due  regard  to  this  dis- 
tinction. 

A  remainder  vests  in  interest  whenever  the  person  is  as- 
certained, and  is  in  esse,  and  has  a  fixed  right  of  future  en- 
joyment. In  the  authority  cited  by  the  counsel,  Fearne, 
215,  the  remainder  is  absolutely  limited  to  a  person  iness^. 
Now  in  the  case  before  the  court,  it  was  not  absolutely  set- 
tled that  the  children  would  take :  it  could  not  on  the  view 
we  have  taken  of  the  deed  of  settlement  be  absolutely  ascer- 
tained until  the  parents'  death. 

Is  is  said,  here  is  a  person  in  esse,  ascertained,  and  capable 
to  take  if  the  particular  estate  falls;  and  it  is  therefore  a  vested 
remainder.  But  the  fallacy  of  this  position  is  in  this.  He  is 
capable  of  taking,  that  is,  he  is  the  person  who  may  take,  but 
be  is  not  capable  of  takings  because  he  is  not  in  a  conditio^ 
to  take.  Mrs  Morris  had  just  as  much  capacity  to  take  as  the 
children.  But  who  shall  take,  is  not  ascertained.  No  one  has 
a  fixed  and  absolute  right,  nor  can  this  be  the  case  until  the 
death  of  Mrs  Morris.  The  facts  of  the  case  fully  exemplify 
the  application  of  these  principles.  Mrs  Morris  was  married, 
had  children,  and  had  a  brother  who  would  be  her  heir  at 
law,  should  she  die  leaving  no  children.  Now  if  she  st\puld 
have  survived  her  children,  her  brother  would  take  the  estate, 
[s  this  not  a  case  of  mere  survivorship.  Preston,  7.  Croke 
Eliz.  630.   Denn  vs.  Bagshaw,  4  D.  &  E.  512.    4  Johns.  61. 

We  say  that  as  this  remainder  was  capable  of  taking  place 
as  a  regular  remainder,  it  cannot  take  effect  by  way  of  shift- 
ing use.    The  law  is  fixed  upon  this  point ;  there  is  no  prin- 
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ciple  which  would  induce  the  court  to  give  it  a  construction 
to  operate,  as  a  shifting  use. 

The  operation  of  such  a  view  of  the  case  will  show  that  it 
cannot  be  adopted.  A  son  is  born :  we  say  the  estate  can- 
not be  vested,  because  it  is  not  ascertained  that  he  will  have 
it  If  it  does  vest,  it  may  defeat  the  whole  purpose  of  the 
settlement.  The  counsel  for  the  defendants  in  error  say  it 
shall  vest;  and  if  events  make  it  necessary,  we  will  divest  it 
by  the  doctrine  of  shifting  uses. 

What  will  be  the  consequences  of  such  a  principle  9  On 
the  birth  of  a  son  the  remainder  vests ;  he  dies  within  a  few 
hours  after  his  birth :  where  is  the  estate  then  ?  It  cannot 
go  back  to  its  original  situation— once  vested,  it  is  no  longer 
a  contingent  remainder.  It  has  gone  to  his  paternal  uncle, 
out  of  the  family.  Suppose  another  child  born,  how  can  it 
go  back  ?  It'tever  can  by  shifting  use ;  for  there  can  be  no 
conveyance  by  shifting  use,  which  conveyance  is  not  pro- 
vided in  the  deed.  There  is  no  provision  in  the  deed  that 
if  the  estate  has  been  once  vested  in  the  right  heirs  of  the 
children,  it  shall  afterwards  be  divested.  When  the  estate 
has  once  gone  to  the  right  heirs  of  the  children,  it  is  irrevo- 
cable— the  whole' force  of  the  deed  is  speat. 

Besides,  the  result  would  be,  that  to  preserve  the  fee,  to 
keep  it  safe^  it  should  be  transmitted  to  the  Morris  family, 
and  be  subject  to  forfeiture. 

If  the  remainder  wi^  contingent,  it  fell  on  the  attainder 
and  banishment  of  Roger  Morris  and  wife.  This  is  the  clear 
doctrine  of  law.  Barland's  case  was  like  it.  That  was  pro- 
nounced an  escheat,  and  there 'was  no  attainder,  no  banish- 
ment. If  a  scintilla  of  the  estate  was  left  in  the  trustees,  that 
passed  by  the  act  of  attainder  and  banishment  also. 

Upon  the  claim  of  the  plaintiff  in  error  to  be  paid  for  his 
improvements,  he  argued,  that  it  was  questionable  whether 
the  terms  of  the  treaty  were  intended  to  apply  to  such  a 
case.  This  action  is  not  brought  to  prosecute  an  interest  in 
lands,  by  debt  or  marriage  settlement;  but  for  the  mere  lands 
themselves,  to  which  an  absolute  title  is  created  by  a  marriage 
settlement.  The  interest  meant  by  the  Ueaty  was  a  lien  on 
lands,  not  the  lands  themselves.    This  is  apparent  from  an 
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examination  of  the  terms  of  the  treaty.  Marriage  settlement! 
are  coupled  with  debts;  and  an  interest  in  lands  by  debt  can 
only  be  a  lien ;  and  an  interest  in  lands  by  marriage  settle- 
ment, when  found  in  this  connexion}  can  only  mean  a  charge 
on  land  by  settlement  deed. 

It  is  to  be  observed  that  the  treaty  provides  for  any  inte- 
rest in  land,  whether  by  debt,  marriage  settlement,  or  other- 
toiae.  Now,  if  this  means  a  claim  to  the  land  itself,  these 
things  would  follow : 

I.  Suppose  the  children  had  been  put  into  the  act  of  at- 
t^nder,  they  could  have  pleaded  the  treaty,  because  they  had 
an  interest  in  the  land ;  that  is,  a  title  to  the  land  itself, 
under  the  marriage  settlement.  This  was  their  ^' just  right," 
and  the  confiscation  act  would  have  been  an  impediment. 
2.  Morris  and  wife  might  have  sued  in  their  life  time,  for  they 
had  an  interest  in  the  land  under  a  marriage  settlement.  8» 
The  comprehensive  term  **  or  otherwise,"  would  have  let  in 
every  body  named  in  the  act.  This  would  have  repealed 
all  the  confiscation  acts  at  once ;  which  the  treaty  did  not 
do.  It  only  recommended  their  repeal.  There  is  nothing 
to  operate  against  the  statute  but  the  treaty. 

He  contended  that  the  treaty  did  not  apply  to  this  case. 
Its  application  could  not  interfere  with  the  rights  of  those 
who'  had  improved  the  property  and  added  to  its  value ;  so 
that  when  it  was  recovered,  the  p^rty  who  recovered,  ob- 
tained more  than  his  title  originally  gave  him.  The  treaty 
protects  the  just  rights  of  those  who  are  included  in  its  pro- 
visions; but  the  party  who  has  recovered  the  land  cannot  say 
he  has  a  just  right  to  the  improvements  made  on  the  land-— 
not  made  by  an  intruder,  but  by  a  purchaser  of  a  title  which 
was  good  during  the  life  of  Morris  and  wife.  The  laws  of 
New  York  relative  to  this  subject,  would  be  in  force  against 
her  own  citizens ;  and  it  could  not  have  been  intended  that 
British  subjects  should  have  rights  and  privileges  greater 
than  our  own  citizens.  The  law  interposes  no  impediment 
to  the  recovery  of  the  property  the  grantee  of  the  children 
of  Morris  and  wife  are  really  entitled  to ;  it  allows  them  to 
recover  the  land  in  the  situation  it  was  at  the  time  of  the 
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settlement,  and  as  it  was,  if  Morris  and  wife  bad  died  a 
natural,  instead  of  a  civil  death,  in  1779. 

Mr  Justice  Story  delftered  the  opinion  of  the  Court. 

This  is  a  writ  of  error  to  the  circuit  court  of  the  southern 
district  of  New  York,  in  a  case  where  the  plaintiff  in  error 
Was  the  original  defendant.  The  action  is  ejectment,  brought 
upon  several  demises ;  and  among  others,  upon  the  demise 
of  John  Jacob  Astor.  The  cause  was  tried  upon  the  general 
issue,  and  a  verdict  rendered  for  the  original  plaintiff,  upon 
which  judgment  was  entered  in  his  favour;  and  the  present 
writ  of  error  is  brought  to  revise  that  judgment. 

Both  parties  claim  under  Mary  Fhilipse,  who,  it  is  admitted, 
wab  seised  of  the  premises  in  fee  in  January  1758.  Some 
df  the  counts  in  the  declaration  tre  founded  upon  demises 
made  by  the  children  of  Mary  Philipse,  by  her  marriage  with 
Roger  Morris;  and  one  of  whom  is  upon  the  demise  of  John 
Jacob  Astor,  who  claims  as  a  grantee  of  the  children. 

Various  exceptions  were  taken  by  the  original  defendant 
at  the  trial',  to  the  ruling  of  the  court  upon  matters  of  evi- 
dence, as  well  as  upon  certain  other  points  of  law  growing  out 
of  the  titles  set  up  by  the  parties.  The  charge  of  the  court 
in  summing  up  the  case  to  Uie  jury,  is  also  spread,  in  extenso, 
upon  the  record ;  and  a  general  exception  was  taken  to  each 
and  every  part  of  the  same,  on  behalf  of  the  original  defend- 
ant. And  upon  all  these  exceptions  the  case  is  now  before 
us. 

We  take  this  occasion  to  express  our  decided  disapproba- 
tioii  of  the  practice,  (which  seems  of  late  to  have  gained 
ground,)  of  bringing  the  charge  of  the  court  below,  at  length, 
before  this  court  for  review.  It  is  an  unauthorised  practice, 
and  extremely  inconvenient  both  to  the  inferior  and  to  the 
appellate  court.  With  the  charge  of  the  court  to  the  jury, 
upon  mere  matters  of  fact,  and  with  its  commentaries  upon 
the  weight  of  evidence,  this  court  has  nothing  to  do.  Ob- 
servations of  that  nature  are  understood  to  be  addressed  to 
the  jury,  merely  for  their  consideration,  as  the  ultimate 
judges  of  matters  of  fact ;,  and  are  entitled  to  no  more  weight 
or  importance,  than  the  jury  in  the  exercise  of  their  own 
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judgment  choose  to  give  them.  They  neither  are,  nor  are  they 
understood  to  be,  binding  upon  them,  as  the  true  and  con- 
clusive exposition  of  the  evidence^).  If,  indeed,  in  the 
summing  up,  the  court  should  mistake  the  law,  that  would, 
justly  furnish  a  ground  for  an  exception.  But  the  exception 
should  be  strictly  confined  to  that  mistatement;  and  by 
being  made  known  at  the  moment,  would  often  enable  the 
court  to  correct  an  erroneous  expression,  or  to  explain  or 
qualify  it,  in  such  a  manner  as  to  make  it  wholly  unexcep- 
tionable, or  perfectly  distinct.  We  trust,  therefore,  that  this 
court  will  hereafter  be  spared  the  necessity  of  examining 
the  general  bearing  of  such  charges.  It  will  in  the  present 
case  be  our  duty,  hereafter,  to  consider  whether  the  objections 
raised  against  the  present  charge  can  be  supported  in  ^bint 
of  law. 

The  original  plaintiff  claimed  title  at  the  trial  under  « 
marriage  settlement,  purporting  to  be  made  and  executed 
on  the  13th  of  January  1758,  by  an  indenture  of  release, 
between  Mary  Philipse  of  the  first  part,  Roger  Morris  of  the 
second  part,  and  Joanna  Philipse  and  Beverly  Robinson  of 
the  third  part ;  whereby,  in  consideration  of  a  marriage  in- 
tended to  be  solenmized  between  Roger  Morris  and  Mary 
Philipse,  &c.  &c.  she,  Mary  Philipse,  granted,  released, 
&c.  unto  Joanna  Philipse  and  Beverly  Robinson,  <<  in  their 
actual  possession  now  being,  by  virtue  of  a  bargain  and  sale 
to  them  thereof  made  for  one  whole  year,  by  indenture  bear- 
ing date  the  day  next  before  the  date  of  these  presents,  and 
by  force  of  the  statute  for  transferring  uses  into  possession, 
and  to  their  heirs,  all  those  several  lots  or  parcels  of  land, 
dSc^c.  &c."  upon  certain  trusts  and  uses  in  the  same  inden- 
ture mentioned.  This  indenture,  signed  and  sealed  by  the 
parties,  with  the  usual  attestation  of  the  subscribing  wit- 
nesses, (William  Livingston  .and  Sarah  Williams),  to  the 
sealing  and  delivery  thereof  with  a  certificate  of  the  proof 
of  the  due  execution  thereof  by  William. Livingston  (one 
of  the  subscribing  witnesses),  before  Judge  Hobartj  of  the 
'supreme  court  of  New  York,  on  the  5tb  of  April  1787, -and 

'  (a)  See  Evkdm  vs.  Eaton,  7  Wheat.  Rep.  856,  426. 
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a  certificate  of  the  recordiDg  thereof  in  the  secretary's  office 
of  the  state  of  New  York,  was  offered  ii>  evidence  at  the 
trial  by  the  plaintiff,  and  was  objected  to  by  the  defendant, 
upon  the  ground  that  the  certificate  of  the  execution  was 
not  legal  and  competent  evidence,  and  did  not  entitle  the 
plaintiflf  to  read  the  deed  in  evidence,  without  proof  of 
its  execution*  The  judge,  who  presided  at  the  trial,  over- 
ruled the  objection,  and  admitted  the  deed  in  evidence. 
This  constitutes  the  first  exception  of  the  defendant.  A 
witness.was  then  sworn,  who  testified  that  the  signatures  of 
William  Livingston  and  Sarah  Williams  to  the  deed  were 
in  their  proper  hand  writing,  and  that  they  were  both  dead. 
The  deed  was  then  read  in  evidence.  The  certificate  of 
the  probate  of  the  deed  before  Judge  Hobart,  is  in  the  usual 
form  practised  in  that  state,  excepting  only  that  it  states 
with  somewhat'  more  particularity  than  is  usual,  that  Wil- 
liam Livingston,  one  of  the  subscribing  witnesses,  &c.  being 
duly,  sworn,  did  testify  and  declare,  "  that  he  was  present 
at  or  about  th^  day  of  the  date  of  the  said  indenture,  and 
did  see  the  within  named  Joanna  Philipse,fieverly  Robinson, 
Roger  Morris  And  Mary  Philipse,  sign  and  seal,  the  same 
indenture,  and  deliver  it  as  tbeir  and  each  of  their  votun- 
taty  acta  and  deeds"  &c. 

We  are  of  opinion,  that  under  these  circumstances,  and 
according  to  the  laws  of  New  York,  there  was  sufficient 
prima  facie  evidence  of  the  due  execution  of  the  indenture 
(by  which  we  mean  not  merely  the  signing  and  sealing,  but 
the  delivery  also),  to  justify  the  court  in  admitting  it  to  b^ 
read  to  the  jury ;  and  that  in  the  absence  of  all  controlling 
evidence,  the  jiuy  would  iiave  been  bound  to  find  that  it 
was  duly  executed.  We  understand  such«to  be  the  uniform 
construction  of  the  laws  of  New  York,  in  all  cases  where 
the  execution  of  any  deed  has  been  so  proved,  and  has  been 
subsequently  recorded.  The  oath  of  a  subscribing  witness 
before  the  proper  magistrate,  and  the  subsequent  registra- 
tion, are  deemed  sufficient,  prima  facie,  .to  establish  its  deli- 
very as  a  deed.  The  objection  was  not,  indeed,  seriously 
pressed  at  the  argument. 

The  next  exceptions  of  the   defendant  grew  out  of  the 
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non-prodaction  of  the  lease  recited  in  the  deed  of  marriage 
settlement,  and  of  the  insafBciency  of  the  evidence  to  estab- 
lish either  its  original  existence,  or  its  subsequent  loss.  We 
do  not  think  it  necessary  to  go  into  a  particular  examination 
of  the  various  exceptions  on  this  head,  or  of  the  actual  pos- 
ture under  which  they  were  presented  to  the  court,  or  of  the 
mcuiner  in  which  they  were  ruled  by  the  court.  Which- 
ever way  many  of  the  points  may  bo  decided,  our  opinion 
proceedffupon  a  ground  which  supersedes  them,  and  de- 
stroys all  their  influence  upon  the  cause.  We  are  of  opi- 
nion, not  only  that  the  recital  of  the  lease  in  the  deed  of 
marriage  settlement  was  evidence  between  these  parties  of 
the  original  existence  of  the  lease,,  but  that  it  was  conclu- 
sive  evidence  between  these  parties  of  that  original  exist- 
ence ;  and  superseded  the  necessity  of  introducing  any  other 
evidence  to  establish  it. 

The  reasons  upon  which  this  opinion  is  founded  will  now 
be  briefly  expounded.  To  what  extent,  and  between  what 
parties,  the  recital  of  a  lease  in  a  deed  of  release,  (for  we 
need  not  go  into  the  consideration  of  recitals  generally,)  is 
evidence,  is  a  matter  not  laid  down  with  much  accuracy  or 
precision  in  some  of  the  elementary  treatises  on  the  subject 
of  evidence.  It  is  laid  down  generally,  that  a  recital  of  one 
deed  in  another  binds  the  parties  and  those  who  claim  un- 
der them.  Technically  speaking,  it  operates  as  an  estoppel, 
and  binds  parties  and  privies  \  privies  in  blood,  privies  in 
estate,  and  privies:  in  law.  But  it  does  no^oind  mere  stran- 
gers, or  those  who  claim  by  title  paramount  the  deed.  It 
does  not  bind  persons  claiming  -by  an  adverse  title,  or 
persons  claiming  from  the  parties  by  title  anterior  to  the  date 
of  the  reciting  deed. 

Socb  is  the  general  rule.  But  there  are  cases,  in  which 
such  a  recital  maybe  used  as  evidence  even  against  strangers. 
If  for  instance  there  be  the  recital  of  a  lease  in  a  deed  of  re- 
lease, and  in  a  suit  against  a  stranger  the  title  under  tbe  re- 
lease comes  in  question,  there  the  recital  of  the  lease  in  such 
release  is  not  j^er  se  evidence  of  the  existence  of  the  lease. 
But,  if  the  existence  and  loss  of  the  lease  be  established  by 
other  evidence,  there  the  recital  is  admissible  as  secondary 
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proof  in  the  absence  of  more  perfect  evidence,  to  establish  the 
contents  of  the  lease ;  and  if  the  transaction  be  an  ancient 
one,  and  the  possession  has  been  long  held  under  such  release, 
and  is  not  otherwise  to  be  accounted  for,  there  the  recital 
will  of  itself  unc^er  such  circumstances  materially  fortify  the 
presumption  from  lapse  of  time  and  length  of  possession  of 
the  original  existence  of  the  lease.  Leases,  like  other  deeds 
and  grants,  may  be'  presumed  from  long  possession,  which 
cannot  otherwise  be  explained;  and  under  such'circum* 
stances,  a  recital  of  the  fact  of  such  a  lease  in  an  old  deed  is 
certainly  far  stronger  presumptive  proof  in  favour  of  such 
possession  under  title,  than  the  naked  presumption  arising 
from  a  mere  unexplained  possession. 

Such  is  the  general  result  of  the  doctrine  to  be  found  in 
the  best  elementary  writers  on  the  subject  of  evidence(a). 
Peake  on  Evidence  (p.  1 05)  seems,  indeed,  to  have  entertained 
a  different  opinion ;  and  to  have  thought,  even  as  between  the 
parties,  the  recital  was  admissible  as  secondary  evidence 
only,  upon  proof  that  the  lease  was  lost.  But  in  this  opinion 
he  is  not  supported  by  any  modern  authority ;  and  it  is  very 
questionable  if  he  has  not  been  misled  by  confounding  the 
different  operations  of  recitals  as  evidence  between  stran- 
gers and  between  parties.  It  may  not,  however,  be  unim- 
portant to  examine  a  few  of  the  authorities  in  support  of  the 
doctrine  on  which  we  rely.  The  cases  of  Marchioness  of 
Anandale  vs.  Harris,  2  P.  Wms,  432,  and  Shelley  va.  Wright, 
Willes'sRep.  9^  are  sufficiently  direct  as  to  the  operation  of 
recitals  by  way  of  estoppel  between  the  parties.  In  Ford  V9. 
Gray,  1  Salk.'285,  one  of  the  points  ruled  was,  ''that  a  re- 
cital of  a  lease  in  a  deed  of  release  is  good  evidence  of  such 
lease  against  the  releasor  and  those  who  claim  under  him  ; 
but  as  to  others  it  is  not,  without  proving  that  there  was  such 
a  deed,  and  it  was  lost  and  destroyed."  The  same  case  is  re- 
ported in  6  Mod.  44,  where  it  is  said  that  it  was  ruled,  ''  that 

(a)  See  1  Phillips  on  Evid.  cb.  8,  aec.  2,  p.  411.  i  Stark.  Evid.  part  2,  sec. 
123,  page  801,  aec.  156,  page  869.  Com.  Dig.  Estoppel  B.  C.  Evideoce  B. 
6.  Matthews  od  Presumpt.  195, 196,  197,  I9S,  199,  200,  201,  202,  208,  204, 
205, 206, 269.  Co.  Litt.  352.  Mayor,  &c.  of  Carlisle  -*t.  RUroire,  8  East's  Rep. ' 
487. 
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the  recital  of  a  lease  in  a  deed  of  release  is  good  evidence 
against  the  releasor,  and  those  that  claim  under  him.''  It  is 
then  stated  that  '^  a  fine  was  produced,  but  no  deed  declar- 
ing the  uses,  but  a  deed  \vqs  offered  in  evidence^  which  did 
recite  a  deed  of  limitation  of  the  uses,  and  the  question  was 
whether  that  (recital)  was  evidence  :  and  the  court  said  that 
the  bare  recital  was  not  evidence  ;  but  that  if  it  could  be 
proved  that  such  a  deed  had  been,  and  lost,  it  would  do,  if 
it  were  recited  in  another."  This  was  doubtless  the  same 
point  asserted  in  the  latter  clause  of  the  report  in  Salkeld ; 
and,  thus  explained,  it  is  perfectly  consistent  with  the  state- 
ment in  Salkeld,  and  must  be  referred  to  a  case  where  the 
recital  was  offered  as  evidence  against  a  stranger.  In  any 
other  point  of  view,  it  would  be  inconsistent  with  the  pre* 
ceding  propositions,  as  well  as  with  the  cases  in  2  P.  Wil- 
liams and  Willes.  In  Trevivan  i;^.  Lawrence,  1  Salk.  276, 
the  court  held  that  the  parties  and  all  claiming  under 
them  were  estopped  from  asserting  that  a  judgment  sued 
against  the  party  as  of  trinity  term,  was  not  of  that  term, 
but  of  another  term ;  that  very  point  having  arisen  and  been 
decided  against  the  party  upon  a  scire  facias  on  the  judg- 
ment. But  the  court  there  held,  (what  is  very  material  to 
the  present  purpose)  that  ^'  if  a  man  makes  a  lease  by  in- 
denture of  D.  in  which  he  hath  nothing,  and  afterwards  pur- 
chases D.  in  fee,  and  afterwards  bargains  and  sells  it  to  A. 
and  his  heirs,  A.  shdil  be  bound  by  this  estoppel ;  and,  that 
where  an  estoppel  tvorka  on  the  interest  of  the  landSj  it  runs 
with  the  land  into  whose  hands  soever  the  lands  comes ;  and 
an  ejectment  is  maintainable  upon  the  mere  estoppel.'^ 
This  decision  is  important  in  several  respects.  In  the  first 
place  it  shows  that  an  estoppel  may  arise  by  implication 
from  a  gilant,  that  the  party  hath  an  estate  in  the  land,  which 
he  may  convey,  and  he  shall  be  estopped  to  deny  it(a).  In 
the  next  place  it  shows  that  such  estoppel  binds  all  persons 
claiming  the  same  land,  not  only  under  the  same  deed,  but 
under  any  subsequent  conveyance  from  the  same  party ;  that 


(a)  See  also  Fairtitle  m.  Gilbert,  2  T.  Rep.  171.    Helps  ei  al.  v$,  Hereford, 
2  B.  ai  Aid.  242.    Reei  v$.  IJoyd»  Wightwick'a  Rep.  128. 
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is  to  say,  it  binds  not  merely  privies  in  bloody  but  privies 
in  estate,  as  subsequent  grantees  and  alienees.  In  the  next 
place  it  shows  that  an  estoppel,  which  (as  the  phrase  is) 
works  on  the  interest  of  the  land,  runs  withr  it'into  whose 
ever  bands  the  Jand  comes.  Now,  this  last  consideration  comes 
emphatically  home  to  the  present  case.  The  recital  of  the 
lease  in  the  present  release,  works  on  the  interest  in  the  land; 
the  lease  gave  an  interest  in  the  land,  and  the  admission  Of 
it  in  the  release  enabled  the  latter  to  operate  in  the  manner 
which  the  parties  intended.  The  estoppel,  therefore,  worked 
on  the  interest  in  the  land,  not  by  implication  merely,  but 
directly  by  the  admission  of  the  parties.  That  admission 
was  a  muniment  of  the  title,  and  as  an  estoppel  travelled 
with  the  title  into  whose  ever. hands  it  might  afterwards 
come.  The  same  doctrine  rs  recognized  by  lord  chief  barop 
Comyn  in  his  Digest,  Estoppel  B.  &  E.  10.  In  the  latter 
place  (E.  10)  he  puts  the  case  more  strongly;  for  he  asserts - 
that  the  estoppel  binds,  even  though  all  the  facts  are  found 
m  a  special  verdic^.  "  But,"  says  he  (and  he  relies  on  his 
own  authority),  "  where  an  estoppel  binds  the  estate,  and 
converts  it  to  an  interest,  the  court  will  adjudge  accord- - 
ingly.  As  if  A.  leaves  lands  to  B.  for  six  years,  in  which  he 
has  nothing,  and  then  purchases  a  lease  of  the  same  land  for 
twenty-one  years,  tind  afterwards  leases  to  C.  for  ten  years, 
and  all  this  is  found  by  verdict ;  the  court  will  adjudge  the 
lease  to  B.  good,  tliough  it  be  so  only  by  conclusion.  A 
doctrine  similar  in  principle  was  asserted  in  this  court  in 
Terrett  vs.  Taylor,  9  Cranch,  52.  The  distinfetion  then, 
which  was  urged  at  the  bar,  that  an  estoppel  of  this  sort* 
binds  those  claiming  under  the  same  deed,  but  not  those 
claiming  by  a  subsequent  deed  under  the  same  party,  is  not 
well  founded.  All  privies  in  estate  by  subsequent' deed  are 
bound  in  the  same  manner  as  privies- in  blood;  and  so  in* 
deed  is  the  doctrine  in  Comyn's  Digest,  Estoppel  B.  and  in 
Coke  Litt.  352,  a. 

We  may  now  pass  to  a  short  review  of  some  of  the  Ame- 
rican cases  on  this  subject.  Deni>  vs*  Cornell,  3  Johns.  Cas. 
174,  is  strongly  in  point.  There,  lieutenant  governor  Col- 
den,  in  1775,  made  his  will,  and  in  it  recited  that  he  had 
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conveyed  to  his  son  David  his  lands  in  the  township  of 
Flashing,  and  he  then  devised  his  other  estate  to  his  sons 
and  daughters,  &c.  &c.  Afterwards,  David's  estate  was 
confiscated  under  the  act  of  attainder,  and  the  defendant  in 
ejectment  claimed  under  that  confiscation,  and  deduced  his 
title  from  the  state.  No  deed  of  the  Flushing  estate  (the 
land  in  controversy)  was  proved  fromlhe  father;  and  the 
heir  at  law  sought  to  recover  on  that  ground.  But  the  court 
held,  that  the  recital  in  the  will,  that  the  testator  had  con- 
veyed the  estate  to  David,  was  an  estoppel  of  the  heir  to 
deny  that  fact,  and  bound  the  estate.  In  this  case  the  estop- 
pel was  set  up  by  the  tenant  claiming  under  the  state,  as  an 
estoppel  running  with  the  land.  If  the  state  or  its  grantee 
might  set  up  the  estoppel,  in  favour  of  their  title ;  then,  as 
estoppels  are  reciprocal,  and  bind  both  parties,  it  might 
have  been  set  up  against  the  state  or  its  grantee.  It  has 
been  said  at  the  bar,  that  the  state  is  not  bound  by  estop- 
pel by  any  recital  in  a  deed.  That  may  be  so,  where  the 
recital  is  in  its  own  grants  or  patents,  for  they  are  deemed 
to  be  made  upon  suggestion  of  the  grantee(a).  But  where 
the  state  claims  title  under  the  deed,  or  other  solemn  acts 
of  third  persons,  it  takes  it  cum  onere,  and  subject  to  all 
the  estoppels  running  with  the  title  and  estate,  in  the  same 
way  as  other  privies  intestate. 

In  Penrose  t^^*  Griffith,  4  Binn.  Rep.  231,  it  was  held 
that  recitals  in  a  patent  of  the  commonwealth  were  evidence 
against  it,  but  not  against  persons  claiming  by  title  para- 
mount from  the  commonwealth.  The  court  there  said  that 
the*  rule  of  law  is,  that  a  deed  containing  a  recital  of  ano- 
ther deed,  is  evidence  of  the  recited  deed  against  the  gran- 
tor, and  all  persons  claiming  by  title  derived  from  him, 
subsequently.  The  reason  of  ih6  rule  is,  that  the  recital 
amounts  to  the  confession  of  the  party;  and  that  confession, 
is  evidence  against  himself,  and  those  who  stand  in  his  place. 
But  such  confession  can  be  no  evidence  against  strangers. 
The  same  doctrine  was  acted  upon  and  confirmed  by  the 
same  court,  in  Garwood  vs.  Dennis,  4  Binn.  Rep.  314.     In 

Cb)  But  see  Comm.  vt,  Pejepscot  Proprieion,  10  Mais.  Rep.  166. 
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that  case  the  court  further  held,  that  a  recital  in  another 
deed  was  evidence  against  strangers,  where  the  deed  was 
ancient,  and  the  possession  was  consistent  with  the  deed. 
That  case  also  had  the  peculiarity  belonging  to  the  present, 
that  the- possession  was  of  a  middle  nature,  that  is,  it  might 
not  have  been  held  solely  in  consequence  of  the  deed,  for. 
the  party  had  another  title  ;  but  there  never  was  any  pos- 
session against  it.  There  was  a  double  title,  and  the  ques- 
tion was,  to  which  the  possession  might  be  attributable.  The 
court  thought  that  a  suitable  foundation  of  the  original 
existence  and  loss  of  the  recited  deed  being  laid  in  the 
evidence,  the  recital  in  the  deed  was  good  corroborative 
evidence  even  against  strangers.  And  other  authorities 
certainly  warrant  this  decision(a). 

We  think,  then,  that  upon  authority,  the  recital  of  the 
lease  in  the  deed  of  release  in  the  present  case  was  conclu- 
sive evidence  upon  all  persons  claiming  under  the  parties  in 
privity  of  estate ;  as  the  present  defendant  in  ejectment  di4 
claim :  and,  independently  of  authority,  we  should  have 
arrived  at  the  same  result  upon  principle ;  for  the  recital 
constitutes  a  part  of  the  title,  and  establishes  a  possession 
under  the  lease  necessary  to  give  the  release  its  intended 
operation.  It  works  upon  the  interest  in  the  land,  and 
creates  an  estoppel,  which  runs  with  the  land  against  all 
persons,  in  privity,  under  the  releasors.  It  is  as  much  a  mu- 
niment of  the  title,  as  any  covenant  therein  running  with  the 
land. 

This  view  of  the  matter  dispenses  with  the  necessity  of 
examining  all  the  other  exceptions  as  to  the  nature  and 
sufficiency  of  the  proof  of  the  original  existence  and  loss 
of  the  lease,  and  of  the  secondary  evidence  to  supply  its 
place. 

The  next  question  is,  supposing  the  marriage  settlement 
duly  executed,  what  estate  passed  by  it  to  Morris  and  his 
wife, and  their  children.   The  uses  declared  in  the  deed  are'in 

(a)  S<Be,  in  additioo  to  the  foregoing  authoriUef,  Bailer's  N.  P.  254.  Gilb. 
Evid.  100»  101.  Bean  o«.  Parker,  17  Mass.  Rep.  691.  Wilkinson  vs.  Scott,  17 
Mass.  Rep.  244.  Inbab.  Braintree  os.  Inhab.  Hinghim,  17  Bfass.  Rep.  482. 
Kite's  Heira  w.  Shmder,  3  Litt.  Rep.  447.    2  Thomas's  Co.  Litt.  682,  note. 
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the  following  tenns :  *<  to  and  for  the  use  and  behoof  of 
them,  the  said  Joanna  Philipse  and  Beverly  Robini^n,  (the 
releasees,)  and  thdr  heirs,  until  the  solemnization  of  the 
«aid  intended  marriage ;  and  from  and  immediately  after  the 
solemRization  of  the  said  intended  marriage,  then  to  the  use 
and  behoof  of  the  said  Mary  Philipse  and  Roger  Morris, 
and  the  survivor  of  them,  for  and  during  the  term  of  theV 
natural  lives,  without  impeachment  of  waste ;  and  from  and 
after  the  determination  of  that  estate,  then  to  the  use  and 
behoof  of  such  child  or  children  as  ehaU  or  may  be  pro- 
created  between  thenij  and  to  his^  her  or  their  heirs  and 
aeeigna  forever.  But  in  case  the  said  Roger  Morris  and 
Mary  Philipse  shall  have  no  child  or  children  begotten  be- 
tween them,  or  that  such  child  or  children  shall  happen  to 
die  during  the  life  time  of  the. said  Roger  and  Mary,  and 
the  said  Mary  should  survive  the  said  Roger,  wUhovt  iasue^ 
then  to  the  use  and  behoof  of  her  the  said  Mary  Philipse, 
and  her  heirs  and  assigns  forever.  And  in  case  the  said 
Roger  should  survive  the  said  Mary  Philipse,  without  any 
issue  by  her^  or  that  such  issue  is  then  dead  without  leatring 
issue^  then,  after  the  decease  of  the  said  Roger  Morris,  to 
the  only  use  and  behoof  of  such  person  or  persons,  and  in 
such  manner  and  form,  as  the  said  Mary  Philipse  shall  at 
any  time  during  the  said  intended  marriage,  devise  the  same 
by  her  last  will  and  testament,"  &c.  &e.  There  are  other 
clauses  not  material  to  be  mentioned. 

The  marriage  took  effect ;  children  were  born,  and  indeed 
all  the  children  werQ  born  before  the  attainder  in  1779.  Mary 
Morris  survived  her  husband,  and  died  in  1825,  leaving  her. 
children,  the  lessors  of  the  plaintiff,  surviving  her.  The  con- 
veyance taking  effect  by  the  statute  of  uses,  upon  a  deed 
operating  by  way  of  transmutation  of  possession ;  no  difficulty 
arises  in  giving  full  effect,  by  way  of  springing  or  shifting  or 
executory  uses,  to  all  the  limitations,  in  whatever  manner  they 
may  be  construed.  The  counsel  for  the  original  defendant 
contend,  that  the  parents  take  a  life  estate,  and  that  there  ii 
a  remainder  upon  a  contingency,  with  a  double  aspect. 
Tha;  the  remainder  to  the  children  is  upon  the  contingency 
of  their  surviving  their  parents ;  and  in  case  of  their  non- 
VoL.  IV.— M 
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survivorship,  there  is  an  alternative  remainder  to  the  mother, 
which  would  take  effect  in  lieu  of  the  other.  That,  conse- 
quently, the  remainder  to  the  children  was  a  contingent 
remainder  'during  the  life  of  their  parents ;  and  as  such  it 
was  destroyed  by  the  proceedings  and  sale  under  the  act  of 
attainder  and  banishment  of  1779.  The  circuit  court  was 
of  a  different  opinion ;  and  held,  that  the  remainder  to  the 
children  was  contingent  until  the  birth  oCa  child,  and  then 
vested  in  such  child,  and  opened  to  let  in  after  born  chil- 
dren ;  and  that  there  being  a  vested  remainder  in  the  chil- 
dren at  the  time  of  the  act  of  1779,  it  stands  unaffected  by 
that  act. 

We  are  all  of  opinion  that  the  opinion  of  the  circuit  court 
upon  the  construction  of  the  settlement  deed  was  correct. 
It  is  the  natural  interpretation  of  the  words  of  the  limita- 
tions', in  the  order  in  which  they  stand  in  the  declaration  of 
the  uses.  The  estate  is  declared  to  be  to  the  parents  during 
their  natural  lives,  and  then  to  the  use  and  behoof  of  such 
child  or  children  as  may  be  procreated  between  them,  and 
to  his,  her,  and  their  heirs  and  assigns  for  ever.  If  we  stop 
here,  there  cannot  be  a  possible  doubt  of  the  meaning  of  the 
provision.  There  is  a  clear  remainder  in  fee  to  the  children, 
which  ceased  to  be  contingent  upon  the  birth  of  tbo  first, 
and  opened  to  let  in  the  after  born  children(a).  It  is  per- 
fectly consistent  with  this  limitation  that  the  estate  in  fee 
might  be  defeasible,  and  determinable  upon  a  subsequent 
contingency  ;  and  upon  the  happening  of  such  contingency, 
might  pass  by  way  of  shifting  executory  use,  {as  it  might  in 
case  of  a  devise  by  way  of  executory  devise,)  to  other  per- 
sons in  fee ;  thus  mounting  a  fee  upon  a  fee.  The  existence 
then  of  such  executory  limitation  over,  by  way  of  use,  would 
not  change  the  nature  of  the  preceding  limitation,  and  make 
it  contingent,  any  more  than  it  would  in  the  case  of  an  ex- 
ecutory devise.  The  contingency  would  attach,  not  to  the 
preceding  limitation,  but  to  the  executory  use  over. 

Let  us  now  consider  what  is  the  effect  of  the  succeeding 

(a)  Sef  .Doe  v$.  "Ptnyn,  8  T.  R.  484.    Doe  vs.  Marlio,  7  T.  R.  88.    Brom- 
.6eM  9$.  Crowder,  N.  R.  81S.    Doe  v$.  PioToost,  4  Jobos.  Rep.  61. 
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Clause  in  the  settlemeDt  deed,  and  see  if  it  be  capable,  consts* 
tently  witK  the  apparent  intention  of  the  parties,  of  operating 
as  an  altemative  remainder  under  the  double  aspect  of  the 
contingency,  as  contended  for  by  the  original  defendant. 
The  clause  is,  "  but  in  case  tbe  said  Roger  Morris  and  Mary 
shall  have  no  such  child  or  children  begotten  between  them, 
orthat'such  child  or  chiklreii  shall  happeti  to  die  during  the- 
life  time  of  the  said  Roger  and  Mary,  and  the  said  Mary 
should  surrire  the  said  Roger,  without  issue,  then,  6lc.^ 
Now,  it  is  important  to  observe  that  this  clause  does  not 
attlEicb  any  contingency  to  the  preceding  limitation  to  the 
children,  but  merely  states  the  contingency  upon  which  the 
estate  over  is  to  depend.  It  does  not  state' that  the  children 
shall  not  take,  unless  they  ramoe  the  parents ;  but  that  the 
mother  shall  take  in  case  she  survives  her  husband,  wilhoui 
Itfue.  She  then,  and  not  the  children,  is  to  take  m  cadb  of 
the  conungenoy  of  her  survivorship.  It  is  applied  to  her,  and 
not  to  them.  Besides,  upon  the  construction  contended  for 
at  the  bar,  if  all  the  children  should  die  during'Che  life  time 
of  the  parents,  Isatnng  any  tssus,  such  issue  could  not't^ke ; 
and  yet  a  primary  intention  was  to  provide  for  the  issue  of 
the  marriage.  Nor  in  such  a  case  could  the  mother  take 
the  .estate  over ;  for  that  by  the  terms  of  the  fettlement  could 
take  effect  only  in  case  she  survived*  her  husband  tDUhoid 
iisue.  The  subsequent  clause  demonstrates  this  still  more 
fully;.,  for  her  power  to  dispoee.of  the  estate  by, will,  in  case 
her  husband  survives  her,  is  confined  to  such  survivorship,  if 
''such  issue  is  then  dead  without  leaving  issue.*' 

Another  difficulty  in  the  construction  contended  for  is,  that 
the. children  must  furvive  both  the  parents,  and  that  if  they 
should  survive  the  mother  and  not  the  father,  in  that  event 
they  could  not  take ;  yet  the  settlement  plainly  looks  to  the 
event  of  the  death  of  the  mother  without  issue,  as  that  alone 
in  which  the  estate  over  is  to  have  eflcct.  It  is  also  the  mani- 
fest intention  of  the  settlement,  that  if  there  is  any  issue,*or 
theissueof  any  issue,  such  issue  shall  take  the  estate;  which 
can  only  be  by  construing  the  prior  limitation  in  the  manner 
in  which  it  is  construed  by  this  court.  The  general  rule 
of  law,  founded  on  public  policy,  is,  that  limitations  of  this 
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nature  shall  bo  construed  to  be  vested,  when,  and  as  soon  as 
they  may.  The  present  limitation,  in  its  terms,  purpotts  to  bd 
contingent  only  until  the  birth  of  a  child,  and  may  then  vest 
So  that  whether  we  consult  the  language  of  the  settlement, 
the  order  of  its  provisions,  the  apparent  intention  of  the  par- 
ties, or  the  general  rule  of  law,  they  all  lead  to  the  same  re- 
sults; that  the  estate  to  the  children  was  contingent  only  until 
their  birth ;  and  that  when  the  act  of  .1779  passed,  they  being 
all  then  born,  it  was  a  vested  remainder  in  them  and  their 
heirs,  and  not  liable  to  be  defeated  by  any  transfer  or  de- 
struction of  the  life  estate. 

This  view  of  the  settlement  deed  renders  it  wholly  un- 
ne^ssary  to  enier  upon  any  minute  consideration  of  the 
nature  and  operation  ofthe  attainder  act  of  1779;  since  it  is 
clear  that  that  &ct>  whether  it  worked  a  transfer  or  destruc- 
tion of  the  life  estate  of  the  parents  ;  and,  in  our  opinion 
the  former  was  its  true  operation ;  it  did  not  displace  the 
vested  remainder  of  the  children,  but  left  it  to  take  effect 
upon  the  regular  determination  of  the  life  estate. 

In  respect  to  another  point  raised  at  the  argument^  that 
the  power  reserved  to  Roger  Morris  and  his  wife  under  the 
marriage  settleihent,  to  dispose  of  the  land  to  the  amount  of 
three  thousand  pounds,  so  far  as  it  remained  unexeci]ited  by 
them,  was  by  the  attainder  act  of  1779  transferred  to  the 
state,  and  might  be  executed  by  the  state ;  we  are  of  opinion, 
that  it/is  not  well  fouqded. .  In  the  first  place,  we  consider 
this  to  be  a  power,  personal  in  the  parents,  and  to  be  exer- 
cised in  their  discretion,  and  not  in  its  own  nature  trans- 
ferable.v  Even  under  the  statutes  of  treason  in  England, 
powefs  and  conditions,  personal  to  the  parties,  did  not  by  an 
attainder  pass  to  the  crown.  1  Hale's  PI.  Cr.  240,  242,  244, 
245,  246.  Jackson  vs.  Catlin,  2  Johns.  Rep.  248.  Sugden 
on  Powers,  174, 176.  And  it  has  been  settled  in  New  York, 
that,  the  offence  stated  in  the  act,  was  not,  strictly  speaking, 
treason,  but,  sui  generis  as  tlie  terms  ofthe  act  stated  it(a). 
In  the  next  place,  the  act  purports  to  vest  in  the  state,  by 
forfeiture,  the  ^*  estaUa^  only  of  the  offenders ;  and  being  a 

(a)  JadcMO  m.  Catlin,  2  Johoi.  R«p.  248^ 
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penal  act,  it  is  to  be  construed  strictly.  A  pawef  to  dispose 
of  land  in  the  seisin  of  a  third  person,  is  in  no  just  sense, an 
eataie  in  the  land  itself.  In  the  next  place  the  deed  of 
the  commissioners  authorised  by  the  act,  purports  generally 
t6  convey  all  the  estate,  right,  title,  and  interest  of  ^e  of- 
fenders in  the  property  conveyed,  and  does  not  purport  to 
be  any  execution  of  a  limited  nature  and  object  In  every 
view,  the  doctrino  contended  for  is  untenable. 

Passing  over,  for  the  present,  some  minor  exceptions,  we 
may  now  advance  to  the  consideration  of  the  objectiona 
urged  against  the  charge  of  the  court ;  and  these  objections, 
so  far  as  they  have  not  been  already  disposed  of  by  the  ques- 
tions growing  out  of  the  proofs  applicable  to  the  lease,  are 
to  the  direction  of  the  court  upon  the  point,  whether  there 
was  or  was  not  a  due  delivery  of  the  marriage  settlement 
deed.  If  that  deed  was  duly  delivered,  then  no  acts  done 
after  the  marriage  by  the  parents,  however  mconsislent  with 
that  deed,  could  affect  th^  legal  validity  of  the  rights  of  the 
children,  once  acquired  and  vested  in  them  under  it.  But 
the  point  pressed  at  the  trial  was,  whether  it  was  ever  exe- 
cuted and  delivered  at  all,  so  as  to  have  become  ah  operative 
conveyance ;  or  whether  there  was  amere/iominal  execution 
by  the  parties;  and  whether  it  was  laid  aside  and  abandoned 
as  a  ,coirveyance  before  the  marriage,  and  never  became 
complete  by  delivery.  There  was  at  the  trial  what  the  law 
deems  sufficient  prima  facie  evidence  of  the  delivery  of  the 
deed.  But  certain  omissions,  as  well  as  certain  acts  of  the 
parents  were  relied  on  to  rebut  this  evidence,  and  to  estab- 
lish the  conclusion,  that  there  had  been,  in  point' of  fact,  no 
such  delivery.  With  the  value  of  these  acts  and  circum- 
stances, as  matters  of  presumption  for  the  consideration  of 
the  jury  by  way  of  rebutter  of  the  prima  facie  evidence,  this 
court  has  nothing  to  do ;  and  does  not  intend  to  express  any 
opinion  thereon.  But  so  far  as  they  bore  upon  the  fact  of 
delivery,  they  applied  with  the  same  force  in  relation  to  the 
children  as  they  did  in  relation  to  the  parents ;  that  is,  so 
fiur  as  they  were  presumptive  of  the  non-delivery  of  the  deed, 
they  furnished  the  same  presi^mption  against  the  children 
that  they  would  against  the  parents.  They  were  open  to  ex- 
planation and  observation,  and  had  just  as  much  weight  in 
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the  one  case  as  in  the  other.  They  were  not  acts  or  omis- 
sions which  bound  the  children,  supposing  theih  to  have 
any  vested  interest ;  but  circumstances  of  presumption  to 
be  weighed,  as  far  as  they  went,  to  establish  that  no  interest 
ever  vested  in  them,  by  reason  of  the  non-delivery  of  the 
deed  of  settlemept.  Whatever  might  be  the  inconsistency 
of  these  acts  with  the  provisions  of  that  deed,  that  inconsist- 
ency was  no  otherwise  important  than  as  it  might  furnish  a 
presumption  against  the  existence  of  the  deed  as  an  opera- 
tive conveyance. 

It  is  in  reference  to  these  considerations  that  the  argu- 
ment at  the  bar  has  insisted  upon  objections  to  the  charge 
of  the  judge  at  the  trial ;  and  in  examining  the  charge  on 
this  head,  difficulties  have. occurred  to  the  court  itself. 

The  circumstances  principally  relied  upon  were,  the  dor- 
mancy of  the  settlement  deed  from  1758  to  1779 ;  the  omis- 
sion to  record  it  until  1787;  and  the  supposed  inconsistency 
of  certain  deeds,  executed  by  the  parents  between  1758  and 
1773,  with  the  title  under  that  settlement. 

In  respect  to  the  dormancy  of  the  deed,  the  charge  is 
as  follows :  "  It  has  been  said  that  this  is  a  dormant  deed, 
never  intended  by  the  parties  to  operate;  that  it  had  slept 
until  after  the  attainder,  and  until  the  year  1787.  There  ia 
v>eight  in  this ;  or  .rather  there  would  be  weight  in  it,  if  the 
parties  in  interest  had  slq^t  on  their  rights.  But  who  hak 
slept?  Mprris  and  wife,  Beverly  Robinson  and  Joanna 
Philipse,  the  trustees.  They  are  the  persons  that  have  slept, 
and  not  the  children.  This  does  not  justify  so  strong  an  in- 
ference against  the  children,  as  if  they  had  slept  upon  their 
rights.'  Is  it  fair  in  such  a  case  to  draw  any  inference  against 
thechUdrenV 

To  two  of  the  judges  this  appears  to  amount  to  a  direc- 
tion that  in  point  of  law  the  dormancy  of  the  deed  during 
this  period,  not  having  been  the  act  of  the  children,  does 
not  furnish  the  same  presumption  of  the  non-delivery  against 
4hem  as  it  would  against  the  parents ;  and  that,  to  give  the 
presumption  from  this  circumstance  full  effect,  it  ought  to 
appMtr  that  the  children  had  slept  on  their  rights ;  that  is, 
had  acquiesced. in  such  dormancy  of  the  title.    To  those 
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judges  this  direction  seems  erroneous,  because  the  presump- 
tion is  the  same  whether  the  children  acquiesced  or  not. 

In  respect  of  the  non-recording  of  the  deed,  the  charge 
proceeds  to  state.  '^  It  has  also  been  urged  that  this  deed 
was  not  recorded  until  1787.  Is  there  any  thing  in  this 
hci  thai  should  operate  against  the  children^  They, were 
minors  for  the  greater  part  of  the  time  down  to  the  year 
1787,  when  it  was  recorded,  &c.  &c."  It  seems  to  the  same 
judges,  that  the  same  distinction,  as  to  the  effect  of  the  pre- 
sumption in  the  case  of  the  parents  and  that  of  the  children, 
pervades  this,  as  it  docs  the  former  statements 

As  to  the  inconsistency  relied  on,  the  introductory  part 
of  the  charge  13  as  follows  :  ''  It  is  also  said  that  Morris  and 
his  wife  have  done  acts  inconsistent  with  the  deed.  In 
weighing  the  force  and  effect  of  these  acts,  you  must  bear  in 
mind  the  time  when  the  interest  vested  in  the  children  under 
this  deed;  for  after  that  interest  vested,  none  but  themselves 
could  divest  it,"  &c.  It  is  certainly  true,  that  after,  the  in- 
terest was  once  vested  in  the  children,  no  act,  however  in- 
consistent with  the  deed,  done  by  the  parents  could  affect 
that  interest  But  the  point  of  view  under  which  the  argu- 
ment was  addressed  to  the  court  was,  that  such  inconsistency 
.furnished  ground  for  a  presumption  of  a  non-delivery  of  the 
deed ;  and  in  this  point  of  view  it  seems  to  the  $ame  judges, 
that  this  part  of  the  charge  relies  too  much  upon  a  distinc- 
tion between  the  parents  and  children,  as  to  the  effect  of  the 
presumption.  In  another  part  of  the  charge,  the  judge  very 
properly  puts  all  these  acts  of  supposed  inconsistency  upon 
the  true  ground:  what  was  the  interest  of  the  parties  in  these 
acts;  and  whether  they  were  done  in  hostility  to  th''  ^^eed, 
supposing  it  inoperative,  or  as  acts  of  parents  acting  beyond 
the  deed  for  what  they  might  deem  beneficial  to  their  chil- 
dren, and  for  the  interest  of  all  concerned  in  the  estate. 

To  the  other  judges,  however,  these  objections  do  not  ap- 
pear to  be  well  founded,  when  taken  in  connection  with  the 
general  scope  and  object  of  the  remarks  of  the  judge  in  his 
charge  upon  this  branch  of  the  case.  The  purpose  for  which 
these  omissions  and  acts  of  alleged  inconsistency  in  Morris 
were  offered,  had  been  explicitly  slated.    The  jury  had  been 
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told  that  they  were  relied  upon  to  rebut  the  eYidence  of  delW 
vexy  of  the  deed,  which  had  been  offered  on  the  part  of  the 
plaintiff  below.  Before  entering  upon  any  comments  on  thiff 
evidence,  and  to  prepare  the  minds  of  the  jury  for  the  due 
application  of  the  remarks,  the  judge  observed,  "  what  then 
is  the  evidence  to  bring  the  fact  ^  delivery  into  doubt. 
What  is  the  reasonabfe  presumption  to  be  drawn  from  the 
facts  proved?  keeping  in  mind  that  this  is  evidence  on  the 
part  of  the  defendant  to  disprove  the  presumption  of  law, 
from  the  facts  proved,  that  the  deed  was  duly  delivered^  The 
jury  were  therefore  fully  apprised  of  the  bearing  of  these 
circumstances,  and  the  purpose  for  which  they  were  offered. 
And  they  could  not  but  have  understood  that  it  was  sub- 
mitted to  them  to  judge  of  the  weight  to  which  they  were 
entitled ;  otherwise  the  evidenc<  would  have  been  excluded 
as  inconsistent :  and  the  jury  musi.  have  understood,  that  they 
did  weigh  to  some  extent  against  the  children ;  for  when 
speaking  of  the  objection,  that  the  deed  had  lain  dormant 
for  a  number  of  years,  the  jury  were  told,  that  thiscircum- 
tance  did  not  justify  so  etrcng  an  inference  against  the 
children  as  if  they  had  slept  upon  their  rights;  thereby 
admitting,  that  it  was  open  to  an  inference  against  them, 
but  not  so  strong  as  if  they  had  been  of  age,  and  -the  life 
estate  of  their  parents  ended;  and  they  during  that  delay  had 
been  in  a  situation  to  assert  their  rights.  And  should  it 
be  admitted  that  the  judge  erred  in  this  suggestion,  it  would 
amount  to  no  more  than  an  intimation  of  his  opinion  upon 
the  weight  of  evidence.  The  same  remark  will  apply  to 
every  part  of  the  charge,  when  the  rights  of  the  children 
are  8f)oken  of  in  contradistinction  to  those  of  their  parents. 
They  refer  to  the  delivery  of  the  deed.  Thus  with  respect 
to  the  delay  in  recording  the  deed;  the  judge  puts  the 
question  to  the  jury  in  this  fqnn.  **I8  there  any  thing 
in  the  fact  that  it  was  not  recorded,  from  which  an  in- 
ference can  be  drawn  against  the  deed."  Pointing  the  atten- 
tion of  the  jury  to  the  fact  of  delivery,  and  not  to  any  con- 
troUingdistinction  between  the  interest  of  the  children  and 
their  parents,  the  bearing  of  the  remark^  of  the  judge  with 
respect  to  the  various  deeds  executed  by  Morris  and  his  wife, 
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and  which  are  alleged  to  have  been  inconsistent  wiib  the 
marriage  settlement,  could  not  have  misled  the  jury.  It  is 
true,  they  were  told  that  in  weighing  the  force  and  effect 
of  those  acts,  they  must  bear  in  mind  the  time  when  the  in- 
terest rested  in  the  children  under  the  deed.  This  remark 
most  have  been  understood  by  the  jury  as  subject  to  their 
finding  wit6  respect  to  the  delivery  of  the.  deed ;  and  not 
as  expressing  an  opinion  that  the  interest  of  the  ehildreil 
vested  at  the  date  of  <he  deed.  For,  if  that  had  been  vnder* 
stood  as  the  opinioi^  of  the  judge,  the  evidence,  as  before 
observed,  would  have  been  inadmissible,  and  the  jury  would 
have  been  told  that  it  could  have  no  bearing  upon  th§  case. 
Instead  of  which,  it  had  been  before  explained  to  them,  that 
the  object  of  this  evidence  was  to  disprove  the  delivery  of 
the  marriage  settlement  deed,  and  not  to  divest  any  interest^ 
that  had  become  vested  in  the  children.  And  in  the  con- 
clnsioD  of  «his  part  of  the  charge,  the  judge  tells  the  iury, 
*' these  are  all  the  circumstances  relied  upon  as  being  incon- 
sistent with  the  settlement  deed,  and  these  are  questions  for 
you.  I  do  not  wish  to  interfere  with  your  duties.  It  is  f(>r 
you  to  say  whether  the  deed  was  duly  executed  and  ddi- 
veredJ* 

The  jury  had  been  told,  in  a  previous  part  of  the  charge, 
that  delivery  of  the  deed  was  essential  in  order  to  pass  the 
title,  and  that  this  was  a  fact  for  them  to  decide ;  and  it  was 
in  conclusion  left  to  them,  in  as  broad  a  mann^  as  could  be 
done.  The  whole  scope  ef  the  charge  on  this  point,  left  the 
evidence  open  for  the  full  consideration  of  the  jury,  and  the 
remarks  of  tho  judge  are  no  more  than  -a  mere  comment  on 
the  weight  of  evidence,  and  as  such  were  addressed  to  the 
judgment  of  the  jury,  and  not  binding  upon  them.  If  a 
decided  opinion  had  been  expressed  by  the  judge  upon  the 
weight  of  the  evidence,  it  is  not  pretended  that  it  would  be 
matter  of  error,  to  be  corrected  here.  But  the  charge  does 
not  even  go  thus  far ;  and  it  is  believed  by  a  majority  of  the 
court,  that  it  is -not  .justly  exposed  to  the  criticisms  which 
have  been  applied  to  it. 

In  respect  to  that  part  of  the  charge  which  comments 
upon  the  various  deeds  made  by  the  parents,  which  .were 
Vol.  IV.— N 
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relied  upon  as  inconsittent  with  the  settlement  deed ;  no 
objection  has  occurred  to  any  member  of  the  court,  except 
as  to  the  comments  on  the  deeds  to  Hill  and  M^rritt,  and 
the  life  leases  to  other  persons.  In  respect  to  the  deeds  to 
Hill  and  Merritt,  one  judge  is  of  opinion  that  the  statement, 
*^  that  these  deeds  are  not  inconsistent  with  the  settlement 
deed,"  is  incorrect  in  point  of  law,  because  those  deeds  con- 
tained a  covenant  of  seisin ;  and  under  the  settlement  deed, 
although  Morris  and  wife  had  a  right  to  convey  the  land, 
they  were  not  in  the  actual  seisin  of  it,  and  therefore  Such 
a  covenant  was  inconsistent  with  the  settlement  deed.  But 
the  other  jud^i  are  of  opinion,  that  this  part  of  the  charge 
is  correct^  because  Morris  and  wife  had,  under  tho  settlement 
deedj  a  power  to  convey  in  fee  lands  to«a  much  greater 
amount;  that  it  was  not  necessary  to  recite  in  their  deeds  of 
sale  their  power  to  sell ;  and  that  the  covenant,  of  seisin, 
being  a  usual  muniment  of  title,  smd  not  changing  ta.ihe 
slightest  degree  the  perfection  of  the  title  actually  convey- 
ed;  did  not,  in  point  of  law,  whether  there  was  aleisin^or 
not,  create  any  repugnancy  between  these  deeds  and  the 
settlement  deed.  If  the  parties  had  in  those  deeds  recited 
the  settlement  deed  and  the  power  to  convey,  and  had'  then 
conveyed  with  the  same  covenants,  the  deeds  could  not  have 
been  deemed,  in  point  of  law,  inconsistent  with  the  power 
under  the  settlement  deed ;  but  would  have  been  deemed  a 
good  execution  of  the  power,  and  the  covenants  a  mere 
additional  security  for  the  title.  The  same  judge  is  also  of 
opinion,  that  the  life  leases  which  were  given  in  evidence, 
not  having  been  made  in  pursuance  of  the  power  in  the  mar- 
riage settfement  deed,  are  by  their  terms  and  effect  so  incon> 
sistent  with  it«  as  to  authorise  the  jury,  to  find  against  its 
delivery  on  this  ground  alone ;  and  that  the  circuit  court 
erred  in  charging  the  jury,  that  the  effect  and  operation  of 
these  leases  was  not  a  subject  for  their  inquiry,  and  that 
their  bearing  on  the  cause  depended  on  the  intention  of 
Morris. 

To  the  other  judges,  however,  the  charge  in  this  pafticu- 
lar  is  deemed  unexceptionable.  The  jiidge  decided  that 
these  life  leases  were  unauthorised  h^  the  power :  and  the 
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question  was/what  inflaence  they  ought  to  have  upon  thd 
point  of  non-delivery  of  the  settlement  deed ;  they  not  de* 
riving  any  validity  or  force  under  it.  Were  they  acts  of 
ownership  over  the  property  which  could  not  be  explained 
consistently  with  the  existence  of  the  settlement  deed ;  j&t 
were  thf^y  acts  which,  though  unauthorised,  might  fairly  be 
presumed  to  be  dope  without  any  intention  to  disclaim  the 
legal  title  under  that  deedl  In.  estimating  this  presump- 
tion, it  is  to  be  considered  that  these  were  the  acts  of  parents, 
and  not  of  strangers.  That  it  does  not  necessarily  follow, 
because  parents  do  unauthorised  acts  in  relation  to  the 
estates  of  their  children,  they  intend  those  acts  as  hostile 
or  adverse  to  the  rights  of  their  children.  Parents  may,  from 
a  sincere  desire  to  promote  the  interest  of  their  children,  and 
to  increase  the  value  of  their  estates,  make  leases  for  the 
clearing  and  cultivation  of  their  estates,  which  they  know 
to  be  unauthorised  by  law,  but  which,  at  the  same  time,  they 
feel  an  entire  confidence  will  be  confirmed  by  their  children. 
The  very  relation  in  which  parents  stand  to  their  children, 
excuses,  if  it  does  not  justify  such  acts.  It  will  be  rare,  in- 
deed, if  parents  may  not  confidently  trust  that  their  acts, 
done  bona  fide  for  the  benefit  of  their  children,  will,  from  affec- 
tion, from  interest,  from  filial  reverence,  or  from  a  respect  to 
public  opinion,  be  confirmed  by  them.  The  acts  of  parents 
therefore,  exceeding  their  legal  authority,  admit  of  a  very 
different  interpretation  from  those  of  mere  strangers.  The 
question  in  all  such  cases  is,  what  were  the  intentions  and 
objects  of  the  parents  ?  Did  they  act  upon  rights  which 
they  deemed  exclusively  vested  in  themselves  9  or  did  they 
act  with  a  reference  to  the  known  interests  vested  in  their 
children?  It  appears  to  the  majority  of  the  judges,  that  the 
circumstance  of  the  life  leases  was  properly  put  to  the  jury 
as  a  question  of  intention  ;  and  thai  the  jury  were  left  at  full 
liberty  to  deduce  the  proper  conclusion  from  it. 

The  next  point  is,  as  to  the  improvements  claimed  by  the 
tenant  in  ejectment  under  the  act  of  New  York  of  the  1st 
of  May  1786.  That  act  declares,  •"  that  in  all  cases  of  pur- 
chases made  of  any  forfeited  estaies  in  pursuam:e  of  any  of 
the  laws  diiecting  the  sale. of  forfeited  estates,  in  which  any 
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purchaser  of  such  estates  shall  be  eYicted  by  due  course  of 
law,  in  the  manner  mentioned,  &c.  &c.  such  purchaser  shaU 
have  like  remedy  for  obtaining  a  compensation  for  the  value 
of  the  improvements  by  him  or  her  made  on  such  estate,  so 
by  him  or  her  purchased,  and  from  which  he  or  she  shall 
be  90  evicted,  as  is  directed  in  and  by  the  first  clause  in  the" 
act  of  the  12th  of  Afay  1784.  The  latter  act  declares  that 
the  person  or  persons  having  obtained  judgment,  shall  not 
have  any  writ  of  possession,  nor  obtain  possession  of  such 
lands,  &c.  until  he,  she  or  they  shall  have  paid  to  the  person 
or  persons  possessing  title  thereto,  derived  from  or  under  the 
people  of  the  state,  the  value  of  all  improvements  made 
thereon  after  the  passing  of  the  act*  Neither  the  act  of 
1784  nor  of  1786,  purports  to  give  a  universal  remedy  for 
improvements  in  cases  of  eviction  by  title  paramount;  but 
is  confined  to  cases  of  confiscated  estates,  where  the  title 
comes  by  sale  from  the  state.  However  operative  it  may  be 
as  to  citizens  of  the  state,  (on  which  it  is  unnecessary  to 
give  any  opinion),  -the  question  before  us  is,  whether  such 
improvements  can  be  claimed  in  this  case  consistently  with 
the  treaty  of  peace  of  1783. 

By  the  fifth  article  of  that  treaty,  it  is  agreed,  "  that  all 
persons  who  have  any  interest  in  confiscated  lands,  either 
by  debts,  marriage  settlements,  or  otherwise,  shall  meet  with 
no  lawful  impediment  in  the  prosecution  of  their  just  rights." 
By  the  sixth  article  it  is  agreed,  that,  "  there  shall  be  00 
future  confiscations  made,  nor  any  prosecutions  commenced 
against  any  person  or  persons  for  or  by  reason  of  the  part 
which  he  or  they  may  have  taken  in  the  war;  and  that  no 
person  shall  on  that  account  sufier  any  future  loss  or  dam- 
age, either  in  his  person,  liberty,  or  property."  We  think, 
that  the  true  efiect  of  these  provisions  is  to  guaranty  to  the 
party  all  the  rights  and  interests  which  he  then  had  in  con- 
fiscated and  other  lands,  in  the  full  force  and  vigour  which 
they  then  possessed.  He  was  to  meet  with  no  impediment 
to  the  assertion  of  his  just  rights ;  and  no  future  confis- 
cations were  to  be  made  of  his  interest  in  any  land.  His 
just  rights  were  at  that  time  to  have  the  estate,  whenever 
it  should  fall  into  possession,  free  of  all  incumbrances  or 
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liens  for  improvements  created  by  the  tenants  for  life,  or 
by  parchasecs  under  the  state.  To  deny  him  possession, 
or  a  writ  of  possession,  until  he  should  pay  for  all  such 
improvements,  w^b  an  impediment  to  his  just  rights,  and 
a  confiscation,  pro  tanto,  of  his  estate  in  the  hinds.  The 
argument  at  the  bar  supposes  that  there  is  a  natural  equity 
to  receive  payment  for  all  improvements  made  upon  land. 
In  certain  cases  ttiere  may  be  an  equitable  claim ;  but  that 
in  all  cases  a  party  is  bound  by  natural  justice  to  pay  for  im- 
provements made  against  his  will,  or  without  his  consent,  is 
a  proposition  which  we  are  nt>t  prepared  to  admit.^  We 
adhere  to  the  doctrine  laid  down  on  this  subject. in  Green 
n$.  Biddle,  8  Wheat  1. 

We  are  of  opinion  that  the  claim  for  improvements  in  this 
case,  is  inconsistent  with  the  treaty  of  peace,  and  ought  to 
be  rejected. 

A  number  of  objections,  of  a  minor  nature,  are  spread  upon 
the  record ;  such  as  exceptions  to  the  admission  of  evidence 
to  prove  the  common  practice  to  convey  lands  by  way  of 
lease  and  release,  and  the  admission  of  the  journals  of  the 
legislature ;  to  the  admission  of  the  act  of  compromise  be- 
tween the  state  and  John  Jacob  Astor ;  to  the  sufficiency  of 
the  title  of  Astor  under  the  deed  of  the  children  of  Morris 
and  wife,  to  extinguish  their  title,  d^c.  &c.  To  all  these,,  we 
think  it  unnecessary  to  make  any  farther  answer,  than  that 
ibftj  have  not  escaped  the  attention  of  the  court ;  and  that 
the  court  perceive  no  valid  objection  to  the  ruling  of  the 
circuit  court  respecting  them. 

Upon  the  whole,  it  is  the  opinion  of  this  court,  that  the 
judgment  of  the  circuit  court  be^  and  the  same  is  hereby 
affirmed  with  costs. 
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a  rule  had  been  granted  onthe  district  Judge  of  the  northern  district  of  New  York, 
to  show  cause  why  he  did  not  sign  a  bill  of  exceptions  in  a  case  tried  before 
him.  The  court  said,  that  on  the  day  of  the  return  of  the  rule,  the  district 
judge  has  a  right  to  show  cause;  whether  tlie  person  who  obtained  the  rule 
moYes  or  not.    He  has  a  right  to  have  the  rule  disposed  of. 

On  the  trial  of  a  cause  in  the  district  court  of  the  United  States,  for  the  northern 
district  of  New  York,  exceptions  were  taken  to  opinions  of  the  court  deliver- 
ed in  the  course  of  the  trial  j  and  some  time  after  the  trial  was  over,  a  bill  of 
exceptions  was  tendered  to  the  district  judge,  which  he  refused  to  sign,  object* 
ing  to  some  of  the  matters  stated  in  the  same,  and  at  the  same  time  altering 
the  bill  then  tendered,  so  as  to  conform  to  his  recollection  of  the  facts  of  the 
case,  and  inserting  in  the  bill  all  that  he  deemed  proper  to  be  contained  in  the 
same ;  which  bill  of  exceptions,  thus  altered,  was  signed  by  the  judge.  On 
the  motion  of  the  party  who  had  tendered  the  bill  of  exceptions,  a  rule  was 
granted  on  the  district  judge,  to  show  cause  why  he  did  not  sign  the  bill  of 
exceptions  as  first  tendered  to  him.  To  this  rule  the  judge  returned  his  rea- 
sons for  refusing  to  sign  the  bill  so  tendered,  and  stating  that  he  had  signed 
such  a  bill  of  exceptions  as  he  considered  correct. 

By  tht  Court,  Thb  is  not  a  case  in  which  the  judge  has  refused  to  sign  a  biU 
of  exreptioos.  The  judge  has  signed  such  a  bill  as  he  thinks  correct.  The 
object  of  the  rule  is  to  oblige  the  judge  td  sii^n  a  particular  bill  of  exceptions 
which  has  been  ofiered  to  him.  The  court  granted  the  rule  to  show  cause ; 
and  the  judge  has  shown  cause,  by  saying  he  has  done  all  that  can  be  required 
from  biro,  and  that  the  bi!I  oifered  is  not  such  a  bill  as  he  cun  sign.  The  court 
cannot  order  him  to  sign  such  a  bill. 

A  return  by  the  district  judge  to  a  rule  »o  show  cause,  need  not  be  sworn  to  by 
him.    [103] 

llie  law  requires  that  a  bill  of  exceptions  should  be  tendered  at  the  trial.  If  a 
party  intends  to  take  a  bill  of  exceptions,  h^  should  give  notice  to  the  judge 
at  the  trial ;  and  if  be  dues  not  file  it  ut  the  trial,  he  should  move  the  judge  to 
assign  a  reasonable  time  wtihia>  which  he  may  file  it.  A  practice  to  sign  it 
after  the  term,  must  be  understood  to  be  matter  of  consent  between  the  parties ; 
unless  the  judge  has  made  an  express  order  in  the  term,  allowing  such  a  period 
to  prepare  it. 

AT  January  term  1829,  on  motion  oi  Mr  Key,  and  on 
affidavit  filed,  the  court  granted  a  rule  on  the  honourable 
Alfred  Conklin,  district  judge  of  tl^e  northern  district  of  New 
Yoikj  to  show  cause  why  he  did  not  sign  a  certain  bill  of 
exceptions  tendeted  to  him  on  the  pail  ol  the  plauitifT,  in 
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the  case  of  James  Jackson  ex  dem.  of  Martha  Bradstreet  vs. 
Daniel  Thomas ;  which  cause  had  been  tried  before  him,  and 
a  verdict  given  for  the  defendant.  The  rule  was  made  re- 
turnable on  the  second  Monday  in  January  of  this  term. 
The  same  rule  was  obtained  in  the  case  of  Jackson  ex  dem, 
of  Martha  Bradstreet  t;^.  Joseph  Kirkland. 

To  this  rule  the  district  judge,  on  the  10th  of  December 
1829,  returned  with  the  bills  of  exceptions  which  had  ccom- 
panied  the  copy  of  the  rule  as  served  upon  him,  his  reasons 
for  refusing  to  comply  with  the  demand  of  the  plaintiflT. 

On  the  27th  day  of  February,  the  return  day  of  the  rule 
having  passed,  Mr  Storrs,  after  notice  to  Mrs  Bradstreet, 
moved  to  take  up  the  return  of  Judge  Conklin.  He  said, 
that  many  important  titles  depended  upon  the  decision  of 
the  cases  in  which  the  rules  liad  been  granted,  and  one  of 
these  cases  was  upon  the  calendar  of  this  court.  The  return 
has  been  made,  and  the  district  judge  has  obeyed  the  man- 
date of  this  court.  This  application  is  also  submitted  at 
the  instaiice  of  the  district  judge ;  who  is  not  willing  to  stand 
before  the  court  without  a  decisive  inquiry  into  his  pro- 
ceedings. 

Mr  Key  objected  to  the  court  taking  up  the  case  on  the 
application  of  any  one  but  Mrs  Bradstreet.  It  was  for.  her 
to  call  it  up  during  the  term,  and  to  determine  at  what  time. 
It  will  depend  on  the  result  of  the  case  on  the  calendar, 
what  course  she  will  pursue. 

Mr  Chief  Justice  Marshall.  The  district  judge  of  the 
northern  district  of  New  York  has  been  called  upon  by  a  rule 
of  this  court  to  show  cause  ;  and  oq  the  day  of  the  return 
of  the  rule  he  has  a  right  to  show  cause  ;  whether  the  person 
who  obtained  the  rule  moves  or  not.  There  is  no  question 
but  that  Judge  Conklin  has  a  right  to  have  the  rule  dis- 
posed of. 

The  case  went  oiTuntil  the  following  motion  day,  by  agree- 
ment. 

~  Afterwards,  Mr  Storrs  said,  the  return  to  the  rule  having 
been  made  by  judge  Conklin  in  his  official  capadity ;  he  had 
not  sworn  to  it ;  but  if  this  shall  be  required  bv  the  court, 
it  will  be  done. 
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Mr  Chief  Justice. Marih all.  The  judge  need  not  swear 
to  the  return  of  the  reasons  why  he  refused  to  sign  the  bill 
of  exceptions. 

The  return  set  forth,  that  at  the  time  of  the  trial  of  the 
cause  mentibned  in  the  rule,  no  bill  of  exceptions  was  ten- 
dered, nor  were  any  exceptions  reduced  to  writing,  except 
by  himself  in  the  minutes  which  he  kept  of  the  trial ;  un)ess, 
which  was  probable,  the  counsel  also  noted  them  in  their 
minutes.  Several  weeks  after  the  trial,  the  amended  bill  of 
exceptions,  accompanied  by  a  paper  containing  numerous 
amendments  proposed  by  the  counsel  for  the  defendant,  was 
delivered  to  him  for  correction ;  and  he  thereupon  proceeded, 
with  due  deliberation,  and  with  the  aid  of  his  notes  of  the 
trial,  to  correct  and  settle  the  same,  in  conformity,  as  nearly 
as  possible,  with  the  truth  of  the  caser.  No  counsel  appear- 
ed for  either  party,  and  no  application  was  made  for  some 
time  for  the  bill  of  exceptions  by  the  counsel  in  the  cause. 
In  an  amended  return,  the  district  judge  stated  that  some 
corresp6ndence  had  taken  place  with  Mrs  Bradstreet,  in 
relation  to  alterations  proposed  to  be  made  in  the  bill  of 
exceptions ;  and  in  an  interview  with  her,  nothing  was  said 
by  her  which  was  understood  as  an  intimation  of  her  inten- 
tion or  wish  to  be  heard  further  upon  the  subject. 

The  return  then  proceeds  to  state,  that  in  the  bill  of  excep- 
tions, as  proposed  by  Mrs  Bradstreet,  many  alterations  had 
been  made  in  terms  and  language,  of  little  importance,  and 
matters  are  introduced  as  having  occurred  on  the  trial,  which 
did  not  occur,  circumstances  are  misstated,  and  opinions 
are  imputed  to  him  which  be  did  not  express ;  and  thus  many 
parts  of  the  amendments  proposed  by  the  plaintiff  were 
untrue  ;  and  that  therefore  the  same  were  not  signed  by  him. 
The  particulars  to  which  these  representations  refer  are 
stated  in  the  return. 

The  return,  after  stating  that  in  reference  to  an  instrument 
of  writing  produced  in  the  cause,  in  the  bill  of  exceptions  as 
signed  by  the  judge,  a  brief  description  of  the  instrument  was 
inserted,  instead  of  the  whole,  in  extenBo^  which  had  been 
done  in  conformity  with  the  established  rules  of  practice,  re- 
quiring only  so  much  of  the  evidence  offered  upon  the  trial 
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as  is  sufficient  fally  and  fairly  to  prcisent  every  question  of 
law  embraced  in  the  exception,  proceeds — 

<<  In  conclasioui  I  have  only  to  add  the  expression  of  my 
confictiony  that  although  this  rule  of  law  has  by  no  means 
been  rigidly  applied  in  abridging  this  bill,  t^  has  in  no  inr 
stance  ^een  dqfortedjfrom  to  the  prejudice  of  the  plaini^^^ 

"  If,  however,  on  a  particular  examination  of  the  bill  and 
amendments,  (without  which,  I  may  be  permitted  to  remark, 
it  is  impossible  to  form  a  just  conclusion,)  your  honourable 
court  should,  in  regard  to  the  documentary  emdencCy  enter* 
tain  a  dilSerent  opinion,  I  shall  most  cheerfully  obey  its  man- 
date to  correct  the  supposed  error.*' 

Mr  Storrs,  on  a  motion  to  discharge  the  rule ;  stated  that 
this  court  would  never  require  a  judge  to  sign  a  bill  of  ex- 
ceptions which  he  considers  incorrect.  The  court  will  adopt 
another  course,  and  will  leave  it  to  the  judge  to  re-examine 
the  bill,  and  to  do  what  he  shall  consider  proper. 

The  bill  of  exceptions  was  not  made  out  and  offered  to 
the  judge  at  the  trial,  which  is  the  practice  in  New  York, 
nor  was  it  presented  to  him  until  a  long  time  afterwards ; 
and  it  was  then  corrected  according  to  his  notes. 

The  true  course  would  be  to  refer  the  matter  back  to  the 
judge ;  and  let  him  appoint  a  time,  on  notice  to  both  parties, 
to  appear  before  him,  and  revise  the  bill  of  exceptions* 
This  the  judge  is  perfectly  willing  to  do. 

Mr  Storrs  stated,  that  ha  was' the  counsel  for  the  parties 
in  interest  in  the  case,  and  he  was  desirous  to  see  that  their 
interests  should  not  suffer^  He  also  wished  to  present  the 
case  on  the  part  of  Judge  Conklin,  and  ask  the  attention  of 
the  court  to  it. 

Mr  Key,  in  opposition  to  the  motion,  contended, 

1.  That  this  court  would  consider  the  bills  of  exceptions 
as  duly  tendered,  inasmuch  as  the  judge,  though  he  states 
that  they  were  not  tendered  during  the  term,  does  not  al- 
lege that  they  were  out  of  time ;  and  if,  by  the  general 
practice  of  the  court,  or  by  consent,  they  were  writteh  dur- 
ing the  trial  and  presented  afterwards,  which  is  not  denied, 
they  ought  to  be  considered  in  time.  6  Johns.  Rep.  279. 
2  Tidd,  788.  That  this  had  been  agreed  to,  he  inferred 
Vol.  IV.— O 
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from  the  return  made  by  the  diBtrict  judge,  and  from  the 
affirmance  of  facts  in  the  affidavit,  not  denied  in  the  re- 
turn. 

2.  This  court  will  now  look  at  the  bills  of  exceptions  and 
the  returns;  and  whatever  parts'of  the  bills  haye  been  object- 
ed to,  and  the  objections  justified  by  the  return,  they  will 
order  to  be  certified;  and  such  facts  as  have  been  objected 
to,  and  the  objections  not  sustained  by  the  return,  the  judge 
will  also  be  called  on  to  certify.  2  Lord  Ray.  1Q08.  Unless 
this  is  done,  the  remedy  by  mandamus  is  nugatory. 

It  was  unimportant  as  to  the  manner  in  which  the  omis- 
sions should  be  required  to  be  certified.  This  might  be  done 
in  any  mode  most  respectful  \o  the  judge. 

The  intimation  of  the  counsel  for  the  district  judge,  that 
the  bills  of  exceptions  may  be  settled  by  a  hearing  before 
the  judge,  on  notice,  would  probably,  remove  all  the  difficul- 
ties in  the  case,  if  the  rule  should  now  be  discharged. 

Mr  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court. 

The  court  is  unanimously  of  opinion  that  the  rule  ought 
not  to  be  granted. 

This  is  not  a  case  in  which  the  judge  has  refused  to  sign 
a  bill  of  exceptions.  The  judge  has  signed  such  a  bill  as  he 
thinks  correct.  If  the  court  had  granted  a  rule  upon  the 
district  judge  to  sign  a  bill  of  exceptions,  the  judge  could 
have  returned  that  he  had  performed  that  duty.  B.ut  the 
object  of  the  rule  is,  to  oblige  the  judge  to  sign  a  particular 
bill  of  exceptions,  which  had  been  ofiered  to  him.  The  court 
granted  the  rule  to  show  cause ;  and  the  judge  has  shown 
cause,  by  saying  he  has  done  all  that  can  be  required  from 
him;  and  that  the  bill  ofiered  to  him  is  not  such  a  bilfas  he 
can  sign. 

Nothing  can  be  more  manifest,  than  that  the  court  cannot 
order  him  .to  sign  such  a  bill  of  exceptions.  The  person  who 
offers  a  bill  of  exceptions  ought  to  present  such  a  one  as  the 
judge  can  sign.  The  course  to  be  pursued  is,  either  to  en- 
deavour to  draw  up  a  bill,  by  agreement,  which  the  judge  can 
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sign }  or  to  prepare  a  bill  to  which  there  will  be  no  objection, 
and  present  it  to  the  judge. 

The  court  will  observe,  that  there  is  something  in  this  pro- 
ceeding which  thej  cannot,  and  which  they  ought  not  to 
sanction.  A  bill  of  exceptions  is  handed  to  the  judge  seve- 
ral weeks  after  the  trial  of  the  cause,  and  be  is  asked  to 
correct  it  from  memory.  The  law  requires  that  a  bill  of 
exceptions  should  be  tendered  at  the  trial.  But  the  usual 
practice  is  to  request  the  judge  to  note  down  in  writing  the 
exceptions,  and  afterwards,  during  the  session  of  the  court, 
to  hand  him  the  bill  of  exceptions,  and  submit  it  to  his  cor- 
rection from  his  notes.  If  be  is  to  resort  to  his  memory,  it 
should  be  handed  to,  him  immediately,  or  in  a  reasonable 
time  alter  the  trial.  It  would  be  dangerous  to  allow  a  bill 
of  exceptions  of  matteris  dependent  on  memory,  at  a  dutant 
period,  when  he  may  not  accurately  recollect -them*  Aivd 
the  judge  ought  Aot  to  allow  it. 

If  the  party  intends  to  take  a  bill  of  exceptions,  he  should 
give  notice  to  the  judge  at  the  trial ;  and  if  he  does  not  file 
it  at  the  trial,  he  should  move  the  judge  to  assign  a  reasona-^ 
ble  time  within  which  he  may  file  it.  A  practice  to  sign  it 
after  the  term  must  be  understood  to  be  a  matter  of  con- 
sent between  the  parties,  unless  the  judge  has  made  an  ex- 
press order  in  the  term,  allowing  such  a  period  to  prepare  it. 


It  is  ordered  by  the  court  that  the  mandamus  as  prayed 
for  be,  and  the  same  is  hereby  refused ;  and  that. the  rule 
heretofore  granted  in  this  cause  be.  and  the  same  is  hereby 
discharged. 
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Ex  Pabts  3mm  L.  Tilunobabt,  Eaavims. 

Unt  a  ooiiDMU»piietUng  in  the  higbeft  court  of  the  state  of  New  Teik,  fai 
which  he  letidef,  hid  been  ftrack  off  from  the  roll  of  couDMUon  of  the  dit- 

.  trict  coarC  of  the  United  Sutei  for  the  northern  district  of  New  Torlc,  by  the 
order  of  the  Judge  of  that  court,  for  a  contempt;  dees  not  authoiite  thif  court 
10  leftwe  hie  adminion  aa  a  counaelJor  of  this  court. 

This  court  does  not  consider  die  ciicumstancee  upon  which  the  order  of  the  dis- 
tiict  judge  was  given  witliin  its  cognizance ;  or  that  it  is  authorised  to  punish 
for  a  contempt,  which  liiay  have  been  committed  in  the  district  court  of  the 
norttieni  district  of  New  Toik. 

Mr  Hoffman  mo^ed  the  court  for  the  admission  of  Mr 
J.  L.  Tillinghast,  as  a  counsellor  of  this  court. 

He  stated,  that  he  was  a  coansellor  of  the  court  of  chan- 
cery of  the  state  of  New  York  and  of  the  supreme  court 
of  that  state,  and  was  at  this  time  in  the  full  exercise  and 
enjoyment  of  the  rights  and*priTileges.of  a  counsellor  of  those 
courts.  He  exhibited  the  certificates  in  due  form  of  the 
time  of  the  admission  of  Mr  Tillinghast,  io  practise  in  the 
courts,  and  that  he  is  now  a  practitioner  of  the  same.  He 
was  enabled  to  say,  from  knowing  the  opinions  of  three  of 
the  judges  of  the  supreme  court  of  New  York,  that  Mr 
Tillinghast  was  respected,  and  had  their  confidence. 

It  was  understood  that  the  ruie  of  this  court  was  to  admit 
persons  who  practised  in  the  highest  courts  of  the  several 
states,  and  Mr  Tillinghast  was  therefore  completely  within 
the  rule. 

It  would  be  disingenuous  not  to  refer  to  a  circumstance 
which  had  occurred;in  relation  to  Mr  Tillinghast,  in  the 
district  court  of  the  United  States,  for  the  northern  district 
of  New  York.  In  that  court,  he  had  been  struck  off*  the 
roll  of  counsellors  of  the  court  by  order  of  the  district  judge. 

Ifthe  causes  of  that  proceeding  are  now  to  be  inquired 
into;  under  the  relations  which  existed  between  him  and 
Judge  Conklin,  and  the  respect  he  entertained  for  him;  Mr 
Hoffman  said  he  should  not  interfere.  But  this  court  will 
not  look  into  this  circumstance ;  and  the  mere  fact  of  an  in- 
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difidual  having  been  stricken  off  the  roll,  would  not  in  it- 
self induce  the  court  to  refuse  his  admission  here.  This 
might  occur  at  the. request  of  the  individual,  or  it  might  be 
the  effect  of  his  acceptance  of  an  office  which  disqualified 
him  to  practise ;  as  that  of  marshal*  Upon  this  fa(Dt  alone 
the  court  will  not  reject  this  application. 

But  if  the  court  will  go  into  an  examination  of  the  cir- 
cumstances of  the  case,  Mr  Tillinghast  is  fully  prepared, 
and  willing  to  proceed ;  in  which  he  will  have  the  aid  of 
other  counsel.  He  is  desirous  that  this  court  would  hear 
the  facts  and  decide  upon  them,  and  he  expects  to  be  able 
in  the  investigation  fully  to  vindicate  himself  from  all  re- 
proach. 

It  is/  understood  that  on  a  former  occasion,  when  a  man- 
damus was  applied  for  to  the  district  judge  to  restore  the  ap- 
plicant to  the  roll  of  counsellors,  this  court  would  not  go 
into  an  examination  of  the  facts  of  the  case,  and  they  may 
not  now  be  disposed  to  do  it.  It  might  also  be  objected  to 
it,  that  it  would  be  ex  parte,  and  will  give  to  Judge  Conklin 
no  opportunity  to  be  heard  on*  the  matter. 

The  certificates  of  the  admission  of  Mr  Tillinghast  to 
practise  in  the  highest  courts  of  New  York,  and  of  his 
now  being  a  counsellor  of  those  courts,  were  then  filed  by 
Mr  Hoffman 

Mr  Chief  Justice  Mabshall.  The  court  has  had  under  its 
consideration  the  application  of  Mr  Tillinghast  for  admission 
to  this  bar» 

The  court  finds  that  he  comes  within  the  rules  establish- 
ed by  this'  court.  The  circumstance  of  his  having  been 
stricken  off  the  roll  of  counsellors  of  \ht  district  court  of  the 
northern  district  of  New  York,  by  the  order. of  the  judge 
of  that  court  for  a  contempt,  is  one  which  the  court  do  not 
mean  to  say  was  not  done  for  sufficient  cause,  6r  that  it  is 
not  one  of  a  serious  character ;  but  this  court  does  not  con- 
sidier  itself  authorised  to  punish  here  for  contempts  which 
may  have  been  committed  in  that  court. 

When,  on  a  former  occasion,  a  mandamus  was  applied  for 
to  restore  Mr  Tillinghast  to  the  roll  of  counsellors  of  the  dis- 
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trict  court,  this  court  refused  to  interfere  with  the  matter ; 
not  consideriog  the  same  within  their  cognizance. 

The  rules  of  this  court  having  been  in  every  respect  com- 
plied with,  Mr  Tillinghast  must  be  admitted  a  counsellor  of 
this  court. 


On  consideration  of  the  motion  made  by  Mr  Hoffman,  it 
is  ordered  by  the  court  that  John  L.  Tillinghasti  Esq.  of  the 
state  of  New  York,  be  admitted  as  an  attorney  and  counsel- 
lor of  this  court,  and  he  was  sworn  accordingly. 
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BoYCK  AND  Hknrt,  Plaintiffb  IN  Error  vs,  Tixotrt  Edwards, 
Defendant  in  Error. 


AetioD  on  two  bills  of  exchango  drawn  by  Hatchlnson,  on  B.  and  H.  in  faToor 
of  E.  which  the  drawers,  B.  and  H.  refused  to  accept,  and  with  the  amount - 
of  which  bills  E.  sought-to  charge  the  defendants  as  acceptors,  by  virtue  of  an 
alleged  promise  before  the  bills  were  drawn. 
The  rule  on  this  subject  is  laid  down  with  great  precision  by  this  cojirt,  in  the 
case  of  CooMdge  es.  Payson,  2  Wheat.  76,  after  much  consideration,  and  a 
careful  review  of  the  authorities ;  that  a  letter  written  within  a  reesonable  time 
before  or  after  the  date  of  a  bill  of  exchange,  describing  it  in  terms  not  to  be 
mfstaken,  and  promisbg  to  accept  it,  is,  if  shown  to  the  person  who  after* 
wards  takes  the  bill  on  the  credit  of  the  letter,  a  virtual  acceptance,  bbdhig 
on  the  person  who  makes  the  promise.    [121] 
Whenever  the  holder  of  a  bill  seeks  to  charge.the  drawee  as  acc^iar,  upon  muom 
occasional  or  implied  undertaking,  he  must  bring  himself  within  the  spWi 
of  the  rule  hiid  down  in  Coolidge  e#.  Payson.    [121] 
Hie  rule  laid  down  in  Coolidge  et .  Pajrson  requires  the  authority  to  be  pomted 
at  the  specific  bill  or  bills  Xo^  which  it  is  intended  to  be  applied,  injorder  that  the 
party  who  takes  the  bill  upon  the  credit  of  such  authority  may  not  be  mbtaken 
hi  its  application.    [121] 
The  distfaiction  between  enaction  on  a  bfll,  as  an  accepted  bUI,  and  one  founded 
on  a  breach  of  promise  to  accept,  seems  not  to  have  been  attended  to.    But 
the  evidence  necessary  to  support  the  one  or  the  other,  is  materially  different. 
To  maintain  the  former,  the  promise  must  be  applied  to  the  particular  bill 
alleged  in  the  declaration  to  have  been  accepted.    In  the  latter,  the  evidence 
may  be  of  a  more  general  character ;  and  the  authority  to  draw  may  be  col- 
lected from  circumstances,  and  extended  to  all  bills  coming  fairly  within  the 
scope  of  the  promise.    [122] 
Courts  have  latterly  leaned  very  much  against  extending  the  doctrine  of  implied 
acceptances,  so  as  to  sustain  an  action  upon  a  bill.    For  all  practical  pur- 
poses in  commercial  transactions  in  bills  of  exchange,  such  collateral  accep- 
tances are  extremely  inconvenient,  and  injurious  to  the  credit  of  bills  -,  and  this 
has  led  judges  frequently  to  express  their  dissatisfaction  that  the  rule  has  been 
carried  so  for  as  it  has ;  and  their  regret  that  any  other  act,  than  a  written  ac- 
ceptance on  the  bill,  had  ever  been  deemed  an  acceptance.    [122] 
As  it  respects  the  rigins  Jtnd  the  remedy  of  the  immediate  parties  to  the  promise 
to  accept,  and  all  others  who  maytAe  bilUupon  the  credit  of  such  promise, 
they  are  equally  secure  and  equally  attainableu  by  ^  action  for  the  breach  nt 
the  promise  to  accept,  as  they  would  be  by  an  action  on  the  bill  itself.    [128] 
The  contract  to  accept  the  bills,  if  made  at  alt,  was  made  in  Charleston,  South 
Carolina.    The  bills  were  dtawn  in  Ceorgia,  on  B.  and  H.  in  Charleston,  and 
with  a  view  to  the  state  of  South  Carolina  for  the  execution  of  the  contract. 
The  faiterest  is  to  be  charged  at  the  rate  of  interest  in  Sooth  Carolina.    [128] 
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ERROR  to  the  circuit  court  of  South  Carolina. 

An  action  of  assumpsit  was  brought  in  the  circuit  court  of 
Sooth  Carolina  by  Timothy  Edwards^  a  citizen  of  the  state 
of  (jeorgla,  against  Boyce  and  Henry,  merchants  of  Charles* 
tOD|  upon  two  bills  of  eichange  drawn  by  Adam  Hutchinson 
at  Augusta,  Oeorgia,  on  the  plaintiflfs  in  error,  dated  the  37th 
of  February  1827,  payable  sixty  days  after  sight,  amounting 
together  to  four* thousand  four  hundred  and  thirty-6ne  dollars. 
The  bills  were  duly  protested  for  non-acceptance  and  .non- 
payment. 

The  plaintiff  in  the  circuit  court  ga?e  in  evidence  a  letter 
from  Boyce,  Johnson  and  Henry,  dated  at  Charleston,  March 
9,  1825. 

*' Mr  Edwards — ^Mr  Adam  Hutchinson  of  AugusU  is  au- 
thorised to  draw  on  us  for  the  amount  of  any  lots  of  cotton  |ie 
may  buy  and  ship  to  us,  as  soon  alter  as,  opportunity  will 
offer ;  such  drafts  will,  be  duly  honoured.'' 

He  also  gave  in  evidence  the  following  notice,  signed  by 
Kerr,  Boyce,  and  George  Henry,  which  was  published  in  the 
Charleston  newspaper,  on  the  28th  of  March  1825. 

**  The  co-partnership  heretofore  existing,  under  the  firm 
of  Boyce,  Johnson  and  Henry,  is  this  day  dissolved  by  the 
deAth  of  Mr  Samuel  Johnson,  Jun.  The  business  will  be 
conducted  in  future  by  the  subscribers  under  the  firm  of 
Boyce  and  Henry,  who  improve  this  opportunity  of  return- 
ing thanks  to  their  friends  for  their  liberal  patronage,  and 
hope  by  assiduity  and  attention,  to  merit  a  cootihuaoce  of 
their  support." 

The  plaintiff  also  gave  in  evidence  a  letter  from  Boyce 

.  and  Henry  to  Adamfin^-^hinson,  dated  September  14, 1826, 

which  contained  th^       ords.    **  But  in  the  mean  time  if  you 

can  buy  cotton  ol  ^     i  terms,  you  are  at  liberty  to  draw  as 

before." 

Also  a  letter  from  the  same  to  the  same,  dated  the  16th  of 
September  1826,  advising  him  of  the  sale  of  a  large  parcel 
of  cotton,  and  saying,  "  we  wrote  you  last  mail  with  autho- 
rity to  draw  on  us  as  usual,  if  you  could  buy  4o  make  here 
at  8  to  9  cents." 

Also  another  letter  from  the  same  to  Adam  Hutchinson 
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of  Janutiry  the  4th,  1627.  '<  Your  favour  of  the  Ist  tnstut 
is  received.  You  have  "entirely  mistaken  ut  as  to  our  losing 
confidence  in  you  :  our  idea  is  this,  we  are  unable  to  keep 
so  large  a  sum  beyond  our  control,  as  the  amount  which  Is 
now  standing  on  our  books.  Por  instance,  should  any  acci- 
dent happen  to  you,  where  would  be  the  money  to  pay  your 
drafts  which  are  now  on  us  and  are  accepted  ?  Should  you 
die ;  the  cotton  or  money  would  of  course  be  held  by  whor 
ever  manages  your  estate.  But  to  come  to  the  point ;  we 
feel  every  disposition  to  give  you  every  facility  in  our 
power;  you  are,  therefore,  at  liberty  Ho  draw  on  us  when 
you  send  the  bill  of  lading.  We  do  not  put  you  on  the  foot- 
ing of  other  customers,  for  we  do  not  allow  them  to  draw 
for  more  than  three-fourths  in  any  instance.  You  may  draw 
for  the  amount,''  &c« 

Also  a  letter  of  February  the  17th,  1827,  acknowledgirr 
the  receipt  of  the  bill  of  lading  for  one  hundred  and  fifty- 
eight  bales  of  cotton,  and  stating  as  follows :  <<  your  bills 
have  been  presented  which  you  gave  to  Timothy  Edwards, 
which  we  would  have  accepted;  had  we  heard  from  you  con- 
cerning the  first  bill,"  &c. 

The  plaintiiF  then  gave  in  evidence  a  letter  from  Adam 
Hutchinson  of  February  the  7th,  1827,  to  Boyce  and  Henry, 
saying, "  the  cottpn  by  the  Edgefield,  you  will  please  have 
reweighed  and  put  into  store,  as  I  do  not  wish  it  sold  until 
the  draft  drawn  against  it  becomes  due.  I  am  shipping  by 
the  Commerce  one  hundred  and  nineteen  bales  cotton ;  it 
cost  4(3,320,"  &c. 

Also  a  letter  of  the  9th  of  February  1827,  from  Adam 
Hutchinson  to  Boyce  and  Henry. 

^*  After  writing  you  by  last  mail,  I  bought  thirty-nine  bales 
of  cotton  more,  jand  shipped  it  per  the  Commerce,  &c. :  the 
thirty-nine  bales  cost  here  one  thousand  one  hundred  and 
eleven  dollacs,  &c.  I  yesterday  drew  upon  you  two  draft's 
for  two  thousand  three  hundred  and  thirty  one  dollars,  and 
for  two  thousand  one  hundred  dollars,  at  sixty  days,  in  favour 
of  Mr.  T.  Edwards,  which  please  honour." 

The  defendants  m  the  circuit.court  objected  to  the  read- 
VOL.  IV.— P 
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ing  ID  evidence  the  letters  from  Boyce,  Johnsoo  and  Henryi 
to  Timothy  Edwards,  in  March  1627 ;  also  to  the  letters  from 
Boyce  and  Henry  ;  and  from  Adam  Hutchinson  to  Boyce  and 
Henry.    But  the  objections  were  overruled  by  the  court. 

The  court  stated  to  the  jury,  that  the  letter  of  BoycOi 
Johnson  and  Henry,  i^  the  9th  of  March  1825,  in  connexion 
with  other  evidence  in  the'  cause,  was  sufficient  to  charge 
the  defendants  in  the  circuit  court,,  as  acceptors.  The  court 
relied  principally  on  the  fact,  that  Boyce  and  Henry,  on  the 
•J2th  of  April  1825,  a  few  days  after  they  had  announced  the 
dissolution  of  the  co-partnership  of  Boyce,  Johnson  and 
Henry,  had  credited  themselves  ra  the  account  current  which 
accompanies  the  bill  of  exceptions,  with  the  sum  of  4(1,313*58 
due  by  Adam  Hutchinson  to  the  late  firm ;  thus  identify- 
ing the  firms,  and  continuing  the  responsibility  under  the  let- 
ter of  guarantee  to  the  plaintiff,  dated  9th  March,  1825. 
The  court  also  relied  upon  the  continued  acceptance  and 
payment,  by  the  defendants,  of  numerous  bills,  between  the 
date  ofthat  letter  and  15th  February  1827,  previous  to  which 
day,  viz.  on  the  12th  February  1827,  they  refused  io  ac- 
cept the  bills  in  question. 

The  court  also  charged  the  jury,  that,  unless,  from  all  the 
circumstances,  the  jury  should  believe  that  the  plaintiff  knew 
of,  the  letter  from  Boyce  and  Henry  of  the  4th  of  January 
1827,  addressed  to  A.  Hutchinson,  and  that  he  took  the  bills 
of  8th  February  1827  upon  the  faith  ofthat  letter,  it  would 
not  legally  bind  them  to  accept  the  said  bills ;  but  that  it  was^ 
entirely  a  question  for  the  jury,  whether  the  plaintiff  had 
dealt  with  Hutchinson  on  the  faith  of  that  letter;  and,  more- 
over, whether  he  had  or  not,  was  immaterial,  because  the 
previous  letter,  the  nolioe,  the  accounts  rendered,  and  the 
numerous  bills  drawn  and  accepted,  were  ample  authority 
for  the  plaintiff  to  take  ihp  bills  in  question.'  The  court  also 
instructed  the  jury,  that  the  true  question  was,  whether  the 
plaintiff  had  dealt  with'  Hutchinson  on  his  credit,  or  on  the 
credit  of  Boyce  and  Henry.  That  the  terms  of  the  letter  of 
the  4th  of  January  having  been  complied  with,  the  defen- 
dants were  bound,  in  good  faith,  to  accept  the  drafts  of  the 


JANUARY  TERM  1830.  115 

tBoyee  tnd  Heary  w.  Edwtrdt.] 

8th  of  February ;  that  the  money  raised  by  the  sale  of  the  one 
bondred  and  fifty-eight  bales  of  cTotton  must  be  regarded  as 
the  money  of  Edwards  and  not  of  Hutchinson  ;  that  it  was 
not  material  whether  the  letter  was  written  before  or  after 
the  bill  was  d|fawn;  for  in  either  case  it  was,  according  to 
law,  an  acceptance. 

A  verdict  and  judgment  were  entered  for  the  plaintiff  in 
the  circuit  court,  allowing  the  plaintiff  interest  according  to 
the  laws  of  Georgia;  and  the  defendants,  having  moved  for  a 
new  trial  which  was  refused,  brought  this  writ  of  error. 

They  contended :  that  the  charge  of  the  court  was  erro- 
neous; and  that  the  verdict  of  the  jury  was  contrary  to  law. 

1.  Because  the  letter  of  credit  from  Boyce,  Johnson  and 
Henry  to  Timothy  Edwards,  in  favour  of  Adam  Hutchinson, 
in  March  1825,  was  inadmissible  as  evidence  against  Boyce 
and  Henry ;  and  at  ail  events  it  gave  no  authority  to  Hutchin- 
son to  draw  on  Boyce  and  Henry. 

2.  Because  the  other  circumstances  relied-upon  by  the 
court  to  identify  the  firms  of  Boyce,  Johnson  and  Henry,  and 
Boyce  and  Henry,  so  as  to  extend  the  obligations  of  the  said 
letters  fromahe  former  to  the  latter ;  were  wholly  insufficient 
for  that. purpose,  or  for  making  the  defendants  liable  on  other 
grounds. 

3.  Because  the  letters  of  Boyce  and  Henry  to  Adam  Hutch- 
inson, and  from  Hutchinson  to  Boyce  and  Henry,  were  inad- 
missible as  evidence  in  this  case ;  and  even  if  they  were  not, 
they  could  create  no  right  or  obligation,  as  between  Ed  .yards 
and  Boyce  and  Henry,  particularly  as  no  proof  was  adduced 
to  show  that  these  letters  were  known  to  Edwards  when  he 
took  the  drafts. 

4.  Because  the  accounts  current  between  Boyce  and 
Henry  and  Hutchinson,  produced  by  the  plaintiff,  showed 
that  at  the  time  the  drafts  we^e  drawn,  Hutchinson  was  in- 
debted to  the  defendants  nearly  $10,000,  and  the  proceeda 
of  the  one  hundred  and  fifty-eight  bales  of  cotton  were  rightly 
applied  to  that  balance. 

5.  Because  Georgia  interest  ought  not  to  have  been  al- 
lowed. 

6.  Because  the  charge  of  the  judge,  and  the  finc^lsg  of  the 
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jury,  were  erroneous  in  the  foregoiDg  particalar8,aiid  id  seve* 
ral  others. 

Mr  MDoffie,  for  the  plaintifTs  in  error,  stated  that  the 
practice  ia  South  Carolina  was  to  move  the  court  for  a  new 
trial,  and  on  its  refusal  to  take  a  writ  of  error.   - 

The  question  in  this  case  depends  upon  the  law  of  accept- 
ance, the  plaintiffs  in  error.asserting  that  they  were  not  bound 
to  accept  or  pay  the  bills  of  exchange,  which  are  the  sub- 
jects of  this  suit. 

The  first  point  to  be  maintained  by  the  plaintifis  in  error 
is,  that  Xhe  letter  of  Boyce,  Johnson  and  Henry  ought  not 
tp  have  been  admitted  to  prove  a  claim'  on  the  firm  of  Boyce 
and  Henry,  as  the  firms  were  different  and  distinct.  The 
death  of  Johnson  dissolved  the  partnership,  and  terminated 
their  obligations.  A  promise  to  one  firm  cannot  be  trans* 
ferred  and  made  available  to  another.  4  Taunton,  693. 
There  are  good  reasons  why  this  responsibility  should  not 
be  .asserted.  The  death  of  Johnson  gave  a  new  position  to 
the  parties ;  and  the  partnership  of  Boyce  and  Henry  was 
liable  only  for  its  own  engagements.  According  to  the 
principles  which  have  been  established  in  this  court,  even 
the  firm  of  Boyce,  Johnson  and  Henry  would  not  have  been 
bound  to  accept  these  bills.  Was  the  stipulation  in  the  let- 
ter to  be  everlasting  ?  This  court  has  said,  that  a  letter  of 
credit  shall  not  be  binding  on  any  one,  beyond  a  reasonable 
time. 

The  charge  on  the  books  of  the  plaintiffs  was  a  mode  of 
keeping  the  accounts,  but  this  does  not  prove  that  the  firms 
were  identical.  Their  continued  acceptances  are  relied  up- 
on ;  they  do  not  prove  the  obligation  to  accept  bills  which 
they  refused. 

Is  the  letter  of  Boyce,  Johnson  and  Henry,  if  it  bound  the 
new  firm,  available  to  prove  a  contract  with  Timothy  Ed- 
wards, who  never  saw  the  letter  ?  The  law  upon  this  matter 
is  settled  definitively.  A  verbal  promise  -to  accept  a  bill 
before  it  is  drawn,  is  not  binding.  This  is  sustained  by  all  the 
authorities.  1  East,  106.  4  East,  74.  4  Cowp.  393.  In 
Coolidge  vs.  Payson,  in  this  court,  2  Wheat.  66,  the  court 
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lay  down  the  principlea  w|iich  regulate  this  sabjecl.    The 
bill  matt  be,  taken  with  a  knowledge  of  the  promise  to  ac- 
cept, and  upon  the  credit  of  that  promise.    The  plaintiff  be- 
low did  not  know  of  the  contract  in  this  casCi  if  any  existed. 

In  England,  the  judges  have  endeavoured  to  limit  the  lia- 
bility to  accept  bills  to  be  drawn.  Holt's  Rep.  181.  Chitty 
on  Bills,  219,  note.  Such  bills  are  injurious  to  the  safety  of 
commerce.  They  create  a  floating  and  an  uncertain  capital. 
Before  the  plaintiffs  in. error  should  have  been  held  liable,  it 
should  have  been  proved  that  Edwards  saw  the  letter. 

As  to  the  allowance  of  interest,  according  to  the  law  of 
Georgia,  the  contract  to  accept  and  pay,  if  any  was  made, 
was  enteted  into  in  Charleston.  The  bills,  although  drawn 
in  Georgia,  were  to  be  paid  in  Carolina ;  and  there  the  letters 
were  written  on  which  the  plaintiff  in  the  circuit  court  relied 
to  establish  the  liability  of  the  defendants.  It  was  therefore 
exdusively  a  contract  in  Carolina,  and  the  law  of  that  state 
was  the  law  of  the  contrlact  as  to  interest. 

Mr  Berrien,  for  the  defendant  in  error,  argued ;  that  the 
letter  of  Boyce,' J.ohnson  and  Henfry,  of  the  9th  of  March 
1825,  taken  in  connexion  with  the  advertisement  of  the  29th 
of  that  month,  and  the  continued  course  of  business  carried 
on  between  the  parties  up  to  1827,  when  the  bills  in  the  suit 
were  drawn ;  bound  the  plaintiffs  in  Iprror  to  accept  the  bills 
drawn  by  Adam  Hutchinson.  The  objection  to  the  admission 
of  the  letter  of  the  9th  of  Marc|i  1825,  is,  that  it  was  not  the 
act  of  the  parties  to  this  suit ;  but  this  was  the  precise  ques- 
tion between  the  plaintiff  and  the  defendants  in  the  circuit 
court  It  was  therefore  a  question  of  the  effect  of  that  letter 
on  the  righu  of  the  plaintiff,  and  no  other.  It  was  proper  to 
submit  it  to  the  jury,  who  would  draw  their  conclusion  of  its 
operation  and  of  its  application,  from  all  the  circumstances. 

Independently  of  that  letter,  the  mere  course  of  trade  be- 
tween the  parties,  from  March  1825  to  February  1827,  created 
an  implied  obligation  on  the  part  of  Boyce  and  Henrf  to  ac- 
cept the  bills  drawn  by  Hutchinson  in  the  course  of  that  trade ; 
until  notice  of  the  revocation  of  his  authority  to  draw  bills. 

If  the  letter  of  the  4lh  of  January  is  considered  as  a  re- 
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Tocation  of  the  general  power  to  Hutchinson,  still  the  terms 
of  that  letter  seem  to  have  been  complied  with,  and  the  obli- 
gation of  Boyce  and  Henry  under  tiiat  letter  was  complete. 

The. principles  upon  which  the  defendant  in  error  rests, 
have  been  established  in  Coolidge  t;^.  Payson,  2  Wheaton, 
66.  A  person  who  takes  a  bill  on  the  credit  of  a  promise 
to  accept  it,  if  drawn  in  a' reasonable  time,  has  a  right  to  re- 
cover ;  the  promif :  4w  a  virtual  acceptance.  The  right  of 
Hutchinson  to  draw  was  known  to  Edwards. 

The  general  notice  given  by  Boyce  and  Henry,  on  the 
28th  of  March  1825,  that  they  had  succeeded  to  the  busi- 
ness of  the  former  firm,  was  an  assumption  of  the  obligations 
of  that  firm ;  and  in  proof  of  this,  they  accepted  bills  drawn 
on  the  firm  of  Boyce,  Johnson  and  Henry,  after  the  advertise- 
ment. In  their  accounts  with  Hutchinson,  he  is  charged 
with  the  balance  due  to  Boyce,  Johnson  and  Henry.  After- 
wards, thirty-one  bills  drawn  by  Adam  Hutchinson  in  the 
same  course  of  business  were  accepted  and  paid,  amount- 
ing to  sixty-seven  thousand  eight  hundred  and  sixty-five 
dollars.  These  acts  were  a  ratification  on  their  part  of  the 
authority  given  on  the  9th  of  March  1825. 

As  regards  Edwards,  Hutchinson  may  be  considered  as  the 
agent  of  the  plaintiffs  in  error,  purchasing  on  their  account, 
and  on  their  guarantee;  The  letter  of  the  27th  of  January 
1827  would  then  only  afTect  the  defendant,  if  he  had  notice 
of  it ;  and  if  he  had,  as  the  terms  of  that  letter  were  com- 
plied with,  they  were  bound  to  accept  the  bills.  If  the 
terms  were  not  conformed  to,  this  should  have  been  proved 
in  the  court  below  by  the  plaintiffs  in  error. 

The  letter  of  the  4th  of  January  1827,  was  a  distinct  and 
substantive  agreement  to  accept  on  certain  terms,  which 
were  complied  with  on  the  part  of  the  drawer ;  and  if  Ed- 
wards took  the  bill  on  the  faith  of  that  letter,  the  plaintiffii 
were  bound.  This  question  was  properly  left  to  the  jury  by 
the  court. 

Mr  Justice  Thompson  delivered  the  opinion  of  the  Court. 

This  was  an  action  of  assumpsit,  brought  in  the  circuit 

court  of  the  United  States  for  the  district  of  South  Caro- 
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liDa»  upon  two  bills  of  exchange  drawn  by  Adam  Hutchin-  ^ 
ton,  in  favour  of  Timothy  Edwards,  the  plaintiff  in  the  court 
below,  upon  Boyce  and  Edwards  the  defendants,  both  bear- 
ing date  on  the  8th  of  February  1827 ;  the  one  for  two  thou- 
sand one  hundred  dollars,  and  the  other  for  two  thousand 
three  hqndred  and  thirty-one  dollars,  payable  sixty  days 
after  sight. 

The  cause  was  tried  before  the  district  judge ;  and  in  the 
course  of  the  trial,  several  exceptions  were  taken  on  the 
part  of  the  defendants  below  to  the  admission  of  evidence, 
and  the  ruling  of  the  court  upon  questions  of  law;  all  which 
are  embraced  in  the  charge  to  the  jury,  to  which  a  general 
bill  of  exceptions  was  taken ;  and  the  cause  comes  here  upon 
a  writ  of  error. 

The  bills  of  exchange  were  duly  presented  for  acceptance, 
and  on  refusal  were  protested  for  non*acceptance  and  nonr 
payment ;  but  the  plaintiff  sought  to  charge  the  defendants 
as  acceptors,  by  virtue  of  an  alleged  promise  to  accept 
before  the  bills  were  drawn.  And  whether  such  liability 
was  established  by  the  evidence,  is  the  main  question  in  the 
cause.  The  evidence  principally  relied  upon  for  this  pur- 
pose consisted  of  two  letters,  the  first  as  follows  :  "  Charles- 
ton, March  9,  1825.  Mr  Edwards — Dear  Sir,  Mr  Adam 
Hutchinson  of  Augusta  is  authorised  to  draw  on  us  for  the 
amount  of  any  lots  of  cotton  which  he  may  buy  and  ship  to 
us,  as  soon  after  as  opportunity  will  offer ;  such  drafts  shall 
be  duly  honoured  by  yours,  respectfully,  Boyce,  Johnson 
and  Henry." 

Johnson  soon  after  died ;  and  on  the  26th  of  the  same  month 
of  March,  the  defendants  published  a  notice  in  the  Charles- 
ton newspapers,  announcing  a  dissolution  of  the  partnership 
by  the  death  of  Johnson,  and  that  the  busmess  would  be 
conducted  in  future  under  the  firm  of  Boyce  and  Henry. 
The  other  letter  is  from  the* defendants,  of  the  date  of  the 
4th  of  January  1827,  addressed  to  Adam  Hutchinson,  in 
which  they  say,  '*  you  are  at  liberty  to  draw  on  ua  when  you 
send  the  bM  of  lading.  We  do  not  put  you  on  the  footing  of 
other  customers,  fof  we  do  not  allow  them  to  draw  for  more 


120  SUPREME  COURT. 

[Boyc*  aod  Henty  M.|EdwBfdi.] 

than  three- foarths  in  any  iostftDce.    Yoa  may  draw  for  thei 
amount,"  &c. 

The  defendants' counsel  had  objected  to  the  admisaion  of 
the  first  letter  from  Boyce,  J6kn9on  aniii  Henry ;  and  con* 
tended,  that  this  did  not  bind  Boyce  and  Henry  to  accept 
bills  drawn  on  them  after  the  dissolution  of  the  partnership 
was  known,  and  desired  the  coiirt  so  to  instruct  the  jury.  But 
the  court  stated  to  the  jury,  that  the  said  letter,  in  connexion 
with  the  other  evidence  in  the  cause,  was  sufficient  to  charge 
the  defendants  a»  acceptors.  The  other  evidence  referred 
to  by  the  court,  as  would  appear  from  other  parts  of  the 
charge,  was  the  letter  of  the  4th  of  January  1827 ;  the  notice 
of  the  dissolution  of  the  partnership;  the  accounts  rendered 
by  the  defendants ;  and  the  numerous  bills,  drawn  and  ac- 
cepted by  them,  all  which  had  been  given  in  evidence  in 
the  Course  of  the  tridl. 

According  to  the  view  which  we  take  of  the  instruction 
given  by  the  court  below  at  the  trial,  that  the  defendants  upon 
the  evidence  were  liable  M  acceptors^  it  becomes  very  unim- 
portant to  decide  whether  the  letter  of  Boyce,  Johnson  and 
Henry  should  have  been  admitted  or  not.  For  we  think,  in 
point  of  law,  there  was  a  misdirection  in  this  respect ;  even  if 
the  letter  was  properly  admitted.  We  should  incline,  however, 
to  the  opinion,  that  this  letter,  at  the  time  when  it  was  offer- 
ed and  objected  to,  and  standing  alone,  would  not  be  admis- 
sible evidence  against  the  defendants.  It  was  dated  nearly 
two  years  before  the  bills  in  question  were  drawn,  and  was 
from  a  different  firm*  It  was  evidence  between  other  and' 
different  parties.  A  contract  alleged  to  have  been  made  by 
Boyce  and  Henry,  could  not  be  supported  by  evidence  that 
the  contract  was  made  by  Boyce,  Johnson  and  Henry.  It 
might  be  admissible,  connected  with  other  evidence  show- 
ing that  the  authority  had  been  renewed  and  continued  by 
the  new  firm ;  and  in  support  of  an  action  on  a  promise  to 
accept  bills  drawn  on  the  new  firm.  But  that  was  not  the 
purpose  for  which  it  was  received  in  evidence,  or  the  effect 
given  to  it  by  the  court  in  the  part*  of  the  charge  now 
under  consideration.    It  was  declared  to  be  sufllcient,  in 
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connexioo  with  the  other  evidence,  to  charge  the  defend- 
ants as  acaptcTB.  And  in  this  we  think  the  court  *  erred. 
Had  the  letter  been  written  by  the  defendants  themselves,  it 
would  not  have  been  sufficient  to  charge  them  as  acceptors. 

The  rule  on  this  subject  is  hid  down  with  great  preci- 
sion by  this  court,  in  the  case  of  Goolidge  V9,  Payson,  2 
Wheat.  75,  after  much  consideration,  and  a  careful  review 
of  the  authorities:  **that  a  letter  written  within  a  reasonable 
time,  before  or  after  the  date  of  a  bill  of  eichange,  desprib- 
ing  it  in  terms  not  to  be  mistaken,  and  promising  to  accept 
it ;  is,  if  shown  to  the  person  who  afterwards  takes  the  bill  on 
the  credit  of  the  letter,  a  virtual  acceptance,  binding  the 
person  who  makes  the  promise.''  This  case  was  decided  in 
the  year  1817.  The  same  question  again  came  under  con- 
sideration in  the  year  1838,  in  the  case  of  Schimmelpennich, 
et  al.  V9.  Bayard,  et  al.  1  Peters,  284,  and  received  the  par- 
ticular attention  of  the  court,  and  the  same  role  laid  down 
and  sanctioned ;  and  this  rule  we  believe  to  be  in  perfect 
accordance  with  the  doctrine  that  prevails  both  in  the  En- 
glish and  American  courts  on  this  subject.  At  all  events, 
we  consider  it  no  longer  an  open  question  in  this  court ;  and 
whenever  the  holder  of  a  bill  seeks  to  charge  the  drawee  as 
acceptor^  upon  some  collateral  or  implied  undertaking,  he 
must  bring  himself  within  the  spirit  of  the  rule  laid  down  in 
Coolidge  vs.  Payson :  and  we  think  the  present  case  is  not 
brought  within  that  rule. 

With  respect  to  the  letter  of  the  9th  of  March  1825;  in 
addition  to  the  objection  already  mentioned,  that  it  is  not  an 
authority  to  draw  emanating  from  the  drawees  of  these  bills ; 
it  bears  date  nearly  two  years  before  the  bills  were  drawn ; 
and  what  is  conclusive  against  its  being  considered  an  ac- 
ceptance is,  that  it  has  no  reference  whatever  to  these  par- 
ticular bijls,  but  is  a  general  authority  to  draw  at  any  time, 
and  to  any  amount,  upon  lots  of  cotton  shipped  to  them. 
This  does  not  d' ascribe  any  particular  bills  in  terms  not  to  be 
mistaken. 

The  rule  laid  down  in  Coolidge  vs.  Payson  requires  the 
authority  to  be  pointed  at  the  specific  bill  or  bilN  to  which 
Vol.  IV.— Q 
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it  18  intended  to  be  applied ;  in  order  that  the  jpnriy  who 
takes  the  bill  upon  the  credit  of  such  authority  may  not  be 
mistaken  in  its  application. 

And  this  leading  objection  lies  also  against  the  letter  of 
the  4th  of  January  1827..  It  is  a  general  authority  to  Hutch- 
inson to  draw,  upon  sending  to  the  defendants  the  bills  of 
lading  for  the  cotton.  This  is  a  linutation  upon  tho  autho- 
rity contained  in  the  former  letter,  even  supposing  it  to  have 
been  adopted  by  the  new  firm ;  and  must  be  considered^  pro 
tanto,  a  revocation  of  it.  Hutchinson  is  only  authorised  to 
draw,  upon  sending  the  bills  of  lading  to  the  defencfants. 
And  although  it  may  fairly  be  collect  from  the  evidence, 
that  that  was  done  in  the  present  case  ;  it  does  not  remove 
the  great  objection,  that  it  is  a  general  authority,  and  does 
not  point  to  any  particular  bills,  .and  describe  them  in  terms 
not 'to  be  mistaken,  as  required  by  the  rule  in  Coolidge  tw. 
Paysoo.  The  other  circumstances  relied  on  by  the  court  to 
charge  the  defendants  as  acceptors^  are  still  more  vague 
and  indefinite,  and  can  have  no  such  efiect. 

The  court  therefore  erred  in  directing  the  jury,  that  the 
evidence  was  suflicient  to  charge  the  defendants  as  acoefh- 
tcrsj  and  the  judgment  must  be  reversed. 

The  distinction  between  an  action  on  a  bill,  as  an  ac- 
cepted .  bill,  and  one  founded  on  a  breach  of  promise  to 
accept,  seems  not  to  have  been  adverted  to.  But  the  evi- 
dence necessary  to  support  the  one  or  the  other,  is  materially 
different*  To  maintain  the  former,  as  has  been  already 
shown,  the  promise  must  be  applied  to  the  particular  bill 
alleged  in  the  declaration  to  have  been  accepted.  In  the 
latter,  the  evidence  may  be  of  a  more  general  character,  and 
the  authority' to  draw  may  be  collected  from  circumstances, 
and  extended  to  all  bills  coming  fairly  within  the  scope  of 
the  promise. 

Courts  have  latterly  leaned  very  much  against  extending 
the  doctrine  of  implied  acceptances,  so  as  to  sustain  an 
action  upon  the  bill.  For  all  practical  purposes,  in  com- 
mercial transactions  in  bills  of  exchange,  such  collaieral  ac- 
ceptances are  extremely  inconvenient,  and  injurious  to  the 
credit  of  the  bills ;  and  this  has  led  judges  frequently  to  ex- 
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pren  their  dinatifl&ctioD,  that  the  role  had  been  carried  as 
far  as  it  has ;  and  their  regret  that  any  other  act,  than  a  writ- 
ten acceptance  on  the  bill,  had  ever  been  deemed  an  ac- 
ceptance. 

As  it  respects  the  rights  and  the  remedy  of  the  immediate 
parties  to  the  promise  to  accept,  and  all  others  who  may 
take  bills  upon  the  credit  of  such  promise ;  *they  are  equally 
secure,  and  equally  attainable  by  an  action  for  the  breach 
of  the  promise  to  accept,  as  they  could  be  by  an  action  on 
the-bill  itself. 

In  the  case  now  before  the  court,  the  evidence  is  rery 
strong,  if  not  conclusiTe,  to  sustain  an  actfon  upon  a  count 
properly  framed  upon  the  breach  of  the  promise  to  accept* 
The  bilb  iq  question  appear  to  haTe-been  drawn  for  the  ex- 
act amount  of  the  cost  of  the  cotton  shipped  at  the  very 
time  they  were  drawn.  And  if  the  bills  of  lading,  accom- 
panied the  advice  of  the  drafts,  the.  transaction  came  within 
the^iuthority  of  the  letter  of  the  4th  of  January  1827  ;  and 
if  satisfactorily  shown  that  the  bills  were  taken  upon  the 
credit  of  such  promise,  and  corroborated  by  the  other  cir- 
cumstances given  in  evidence,  it  will  be  difficult  for  the 
defendants  to  resist  a  recovery  for  the  amount  of  the  bills. 

With  respect  to  the  question  of  interest,  we  think,  that  if 
the  plaintiff  shall  recover  at  all,  he  will  only  be  entitled  to 
South  Carolina  interest.  The  contract  of  the  defendants,  if 
any  was  made  upon  which  they  are  responsible,  was  made 
in  South  Carolina.  The  bills  were  to  be  paid  there;  and 
although  they  were  drawn  in  Georgia,  they  were  drawn,  so 
far  as  repects  the  defendants,  with  a  view  to  the  state  of 
South  Carolina  for  the  execution  of  the  contract. 

The  judgment  ofthe  circuit  court  must  be  reversed ;  and 
the  cause  sent  back  with  directions  to  issue  a  venire  de  novo. 
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Turn  Uhited  States,   Apfellaktsvs.  John  Morrdoh  Aifi> 

OTHEBSy   A»P£IXBES. 

There  it  no  f  Utute  in  Virginia  which  etprestly  makes  a  judgment  a  Gen  upon 
the  lands  of  (be  debtor.  As  in  England  the  Uen  Is  the  conseqoenee  of  a  r%ht 
to  take  on!  an  elegit.  During  the  eiistence  of  this,  the  Ben  b  uniTenally 
acknowledged.  Different  opinions  seem  at  different  times  to  haTe  been  enter- 
tained of  the  effect  of  any  suspension  of  this  right. 

Soon  after  this  case  was  decided  in  the  circuit  court  for  the  district  of  East 
Virginia,  a  case  was  decided  in  the  court  of  appeals  of  the  state,  in  which  this 
<|oestion  on  tfie  execution  law  of  the  state  of  Virginia  was  elaborately  argued, 
and  deliberately  decided.  That  decision  is,  that  the  right  to  take  out  an  ele- 
git is  not  suspended  by  suing  out  a  writ  of  fieri  facias,  and  consequently,  that 
the  lion  of  the  judgment  continues  pendhig  the  proceedings  on  that  writ 
This  court,  according  to  its  uniform  course,  adopts  the  constroetion  of  the 
act  which  is  msdo  by  the  highest  court  of  the  state. 

APPEAL  from  the  circuit  court  for  the  district  of  East 
Virginia. 

In  the  circuit  court,  the  United  States  filed  a  bill  the  ob- 
ject of  which  was  to  make  certain  real  property,  assigned  on 
the^2d  of  October  1823  by  John  Morrison  to  Robert  G. 
Ward,  subject  to  a  judgment  obtained  in  their  favour  in  the 
western  district  of  Virginia,  in  October  1819.  The  assign- 
ment made  by  Morrison  to  Ward  was  general,  of  all  his  pro- 
perty, in  trust  for  the  payment  of  hts-debts  to  sundry  persons. 
The  deed  of  trust  referred  to  certtgn  previous  deeds  of  trust 
which  Morrison  had  executed,  conveying  a  large  portion  of 
the  same  property  to  secure  particular  debts.  The  previous 
deeds'were  all  executed  subsequent  to  the  rendition  of  the 
judgment  in  favour  of  the  United  States  in  October  1819; 
viz.  on  the  14th  of  February  1823»  the  2l8t  of  February 
1823,  the  9th  of  March  182^.  Divers  creditors  of  Morrison 
had  issued  their  executions  of  fieri  facias  against* the  pro- 
perty of  John  Morrison  ;  wiiich  had'  been  duly  levied  upon 
the  same,  before  the  execution  of  the  general  assignment  of 
October  1823. 

On  the  day  the  judgment  was  obtained  by  the  United 
States,  in  1819,  a  part  of  the  same  was  enjoined,  and  an  cxc- 
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culion  was  issued  for  the  remainderi  which  was  leried  on  the 
property  of  Morrison  and  Roberts,  and  a  forthcoming  bond 
was  given  by  John  Morrison,  Roberts  and  their  sureties;  and 
the  debt  not  being  paid,  an  execution  was  awarded  against 
Morrison,  Roberts  and  one  of  the  sureties,  and  issued  in 
April  1822.  While  it  was  in  the  hands  of  the  marshal,  and 
before  it  was  levied,  the  agent  of  the  treasuiy,  at  tbe  instance 
of  the  defendant!^  instructed  the  marshal  to  forbear  levying 
it,  on  condition  of  the  defendants'  paying  the  costs;  and  the 
costs  being  paid,  the  marshal  did  not  make  a  levy,  and  made 
a  return  within  the  year  1822,  that  all  further  proceedings 
were  suspended,  in  pursuance  of  the  said  instructions.  A 
second  fieri  facias  was  issued  on  the  5th  of  February  1825,  on 
which  the  marshal  returned  ''no  effects  found,  not  con- 
veyed by  deed  of  trust." 

In  the  bills  filed  by  the  United  States,  they  asserted  their 
claim  to  the  payment  of  their  judgment  against  Morrison  in 
preference  to  all  the  other  creditors,  out  of  the  property  as- 
signed to  Ward ;  this  claim  extending  over  the  property 
conveyed  in  the  deeds  executed  prior  to  the  assignment,  and 
also  to  the  proceeds  of  other  real  property  levied  on  by  exe- 
cutions issued  by  creditors.  The  claim  was  asserted  upon 
two  distinct  grounds.  1 .  Upon  the  sixty-fiflh  section  of  the 
act  of  congress  of  1799,  ch.  128,  which  declares  that  in  all 
cases  of  insolvency,  or  where  any  estnte  in  the  hands  of  exe- 
cutors, administrators  and  assignees  shall  be  insufficient  to 
pay  all  the  debts  due  from  the  deceased,  the  debt  due  to  the 
United  States,  &c.  shall  be  first  satisfied,  &c.  2.  Upon  the 
ground  that  their  judgment  against  Morrison  gave  them  a 
lien  upon  the  Iftnd,  which,  under  the  facts  of  the  case,  they 
allege  was  a  subsisting  one,  to  overreach  tbe  liens  created 
by  the  deeds  executed  by  Morrisoit. 

The  circuit  court  were  of  opinion,  that  the  deed  of  Octo- 
ber 1823  was  a  general  assignment,  and  that  the  United 
States  were  entitled  to  priority  out  of  the  subject  contained 
in  that  deed  ;  that  nothing  was  to  be  considered  as  effectu- 
ally conveyed  by  that  deed  which  had  been  embraced  by 
the  previous  deeds,  or  levied  upon  by  executions  previous  to 
that  deed ;  that  the  United  Stalqs  had  no  claim,  cither  by  vir- 
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tue  of  their  statutory  priority  or  judgment,  to  the  property 
contained  in  the  previous  deedjs,  and  levied  upon  by  the  pre- 
vious executions,  except  to  any  surpluses  which  might  xe- 
main :  and  proceeded  to  decree  in  favour  of  the  United  States 
for  the  value  of  all  the  property  in  the  deed  of  October  1823, 
not  embraced  by  the  previous  deeds  and  executions,  there 
being  no  surplus ;  and  dismissed  their  bill,  so  far  as  it  asserted 
a  claim  to  charge  the  property  conveyed  by  said  prior  deeds, 
or  covered  by  the  executions. 

From  so  much  of  the  decree  as  dismissed  their  bill  to  the 
extent  stated,  the  United  States  appealed  to  this  court. 

For  the  United  States,  Mr  Berrien,  attorney  general,  coh- 
tended :' 

That  the  judgment  of  the  United  States  against  Morrison 
was,  at  the  time  of  executing  the  several  deeds,  a  good,  sub- 
sisting and  prior  lien  ;  and  that  they  are  entitled  to  have  the 
proceeds  of  the  sales  of  the  real  estate  of  Morrison  first  ap- 
plied in  satisfaction  of  the  judgment. 

The  general  rule  is  understood  to  J>e,  that  in  settling  the 
priorities  of  incumbrances,  judgments  are  regarded  as  such 
from  the  time  of  rendering  them ;  and  that  in  England,  and 
those  states  whose  laws  are  similar,  with  a  view  to  such  ah 
object,  no  inquiry  is  made  to  ascertain  whether  an  elegit  had 
issued,  or  the  election  to  issue  it  had  been  entered  on  the  roll 
within  the  year  and  a  day.    . 

It  is  confidently  believed  that  no  such  case  can  be  found. 
And  it  is  understood  that  the  circuit  court  concurred  in  the 
principle;  but  rested  its  decision  on  two  grounds.  1.  That 
the  elegTt  would  not  overreach  the  title  of  an  incumbrancer 
or  purchaser,  unless  (U  the  time  that  the  conveyance  was 
made  to  the  incumbrancer  or  purchaser,  the  judgment  credi- 
tor could  sue  out  an  elegit ;  and  2.  That  after  a  partial  levy 
of  a  fieri  facias,  an  elegit  could  not  be  sued  out  until  ano- 
ther fieri  facias  was  sued  out,  and  a  return  of  nulla  bona 
had  thereon. 

This  conclusion  was  deduced  from  the  construction  given 
by  the  court  to  the  Virginia  statute  of  executions.  This  is 
therefore  emphaticall}'  a  case  which  calls  into  exercise  the 
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principles  to  often,  and  in  so  many  various  forms  asserted 
by  this  court,  of  a  determination  to  conform  its  decisions  to 
that  of  the  state  courts  in  their  local  laws.  1  Wheat.  279. 
2  Wheat.  317.    6  Wheat.  316.     10  Wheat.  153,  &c.  &c. 

With  this  view  of  the  subject,  there  has  been  obtained  a 
statement  of  a  case  almost  contemporaneously  decided  in 
the  court  of  appeals  of  the  state  of  Virginia,  after  an  elabo- 
rate argument.  It  is  the  case  of  Fox  vs.  Rootes  et  a1.  not  yet 
reported;  but  a  statement  of  which  having  been  communi- 
cated to  the  counsel  of  the  appellee^  is  now  submitted. 

This  case  disposes  definitively  of  the  first  point  ruled  in 
the  circuit  court:  for  the  court  of  appeals  have  therein 
decided,  that  a  judgment  creditor  is  entitled  to  priority 
over  a  subsequent  incumbrancer,  though  his  judgment  had 
been  rendered  many  years  before,  and  no  execution  had  ever 
issued  on  it,  and  of  course  no  execution  could  issue  until 
revived  by  scire  facias. 

It  is  unnecessary,  on  this-branch  of  the  subject,  to  make  any 
other  remark  than  that,  if  in  the  construction  of  the  laws  of 
Virginia  this  court  conforms  its  decision  to  that  of  the  court 
of  appeals  of  Virginia,  the  case  is  decisive  of  the  present  con- 
troversy ;  unless  the  objection  suggested  by  the  counsel  oi^ 
the  appellees,  that  it  has  not  been  reported,  should  weigh 
with  the  court.  Should  this  be  important,  the  court  will 
retain  the  cause  until  an  authentic  copy  of  the  decision  can 
be  obtained. 

The  case  of  Colcmaii  vs.  Cooke,  G  Randolph,  618,  is  relied 
upon,  as  in  itself  sufiicient  to  sustain  the  claim  of  the  United 
States.  The  counsel  for  the  appellee  supposes  it  does  not 
overrule  the  case  of  Eppes  vs.  Randolph,  2  Call,  125,  to 
which  he  has  referred ;  nor  conflict  with  the  decision  of  the 
circuit  court  in  this  case,  ft  is  true,  that  it  is  said  by  the  court 
in  Coleman  vs.  Cooke,  that  the  cases  of  Eppcs  vs.  Randolph 
and  the  United 'States  vs.  Morrison,  do  not  touch  the  case  of 
Coleman  v^jCooke  on  the  question  of  jurisdiction,  nor  on  its 
merits;  but  they  immediately  state  it  to  have  b^en  *<  the  uni- 
form coprse  of  the  English  court  of  chancery,  to  consider  a 
judgment,  with  a  capacity  tottcquire  the  right  to  sue  out  an 
elegit  by  scire  facias  or  otherwise,  as  a  lien,  &.c. ;  and  in 
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the  very  front  of  the  decision  in  Eppes  vs.  Randolph,  they 
proceed  to  decide  that  the  plaintiffs  in  that  case  had  an  ex? 
isting  capacity  to  sue  out  elegits  upon  their  decrees*,  '*  wUk- 
out  any  preUrninary  proceeding  whatever ;^^  while  in  direct 
conflict  with  the  decision  of  the  circuit  court  in  this  case, 
they  affirm  that  a  party  having  taken  out  a  fieri  facias,  which 
had  been  levied  and  returned  in  part  satisfied,  may  sue  out 
an  elegit  without  a  second  fieri  facias,  and  the  retom  of 
nulki  bona. 

The  circuit  court  proceeded  on  the  principle  that  at  the 
time  of  the  execution  of  the  deeds  of  trust  in  February  and 
March  1823,  the  United  States  had  no  existing  capacity  to 
sue  out  an  elegit ;  while  the  court  of  appeals  have  decided 
that  such  capacity  existed  without  any  preliminary  proceed- 
ing whatever,  and  that  this  capacity  subsisted,  notwithstand- 
ing the  partial  levy  of  a  fieri  facias,  and  without  suing  out  a 
second  writ  and  procuring  a  return  of  nulla  bona. 

On  the  principles  settled  by  the  court  of  appeals  in  the 
case  of  Coleman  vs.  Cooke,  the  United  States  had  unques- 
tionably a  capacity  to  sue  out  an  elegit  at  the  time- of  the 
execution  of  the  deeds  of  trust,  in  February  and  March  1823. 

The  case  of  Tyler  vs.  Rice,  furnished  by  the  counsel  .of 
the  appellee,  is  a  decision  in  an  inferior  court.  The  time 
allowed  by  law  for  taking  out  the  elegit  had  expired ;  but  in 
the  case  at  bar,  the  year  and  day  had  not  expired  when  the 
deeds  were  executed. 

The  United  States  cannot  be  in  a  worse  situation  by  the 
issuing  and  partial  levy  of  the  fieri  facias,  than  they  would 
haveheen  had  no  execution  whatever  issued  on  that  judgment 
up  to  the  time  when  the  deeds  of  trust  were  made :  since  the 
court  of  appeals  have  decided,  that  the  partial  levy  of  the 
fieri  facias  did  not  impair  their  right  to  sue  out  an  elegit, 
and  that  it  was  competent  to  them  to  do  so  without  any  pre- 
liminary step  V  hatever.  It  follows,  that  as  the  year  and  day 
had  not  elapsed  when  the  deeds  of  trust  were  executedr  the 
United  States  had  at  that  time  the  capacity  to  eue  autum 
degitj  and  are  consequently  entitled  to  the  benefit  of  their 
lien  arising  from  their  judgment. 

In  a  case  depending  exclusively  on  the  construction  given 
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by  the  courts  of  Virginia  to  a  statate  of  that  state,  it  is  not 
deemed  necessary  to  extend  further  remarks. 

Mr  Barbour,  for  the  appellees,  relied  on  the  following 
points.  I.  That  the  .three  deeds  created  specific  and  per- 
fected liens  on  the  property  therein  conveyed,  and  that  the 
levy  of  the  several  executions  created  the  like  liens  -on  the 
property  on  which  they  were  levied ;  which  could  not  be  dis- 
placed by  any  statutory  priority  of  the  United  States,  since 
that  priority  is  not,  of  itself,  equivalent  to  a  lien*  Conard  va. 
The  Atlantic  Insurance  Comj)any,  1  Peters,  386. 

3.  That  the  judgment  of  the  United  States,  though  it 
might  have  created  a  lien  which  would  have  been  available 
if  an  elegit  had  been  issued  within  the  year,  or  an  election 
entered  on  the  record  within  that  time,  to  charge  the  goods 
and  half  the  land,  yet  neither  of  these  having  been  done,  it 
gave  the  United  States  no  lien  as  against  purchasers  or  in- 
cumbrancers. Eppes  f>s.  Randolph,  2  Call,  125,^85.  1  Peters, 
386. 

3.  Although  a  fieri  fiicias  was  issued  within  the  year, 
yet  three  years  having  elapsed  after  it  was  issued,  within 
which  time  the  liens  of  the  appellees  were  created,  and  before 
the  next  execution  issued,  that  could  not  properly  issue 
without  a  scire  facias,  the  effect  of  which  would  be  pros- 
pective only: — and  the  first  fieri  facial  having  been  suspend- 
ed by  order  of  the  agent  of  the  treasury,  the  United  States 
lost,  by  this  interference  and  indulgence,  any  benefit  they 
might  hftve  derived  for  having  issued  the  execution. 

He  said  it  was  conceded  that  if  a  debtor  to  the  United 
Stales  made  a  general  assignment  oiT  his  estate,  as  in  the 
case  before  the  court,  they  would  be  entitled  to  a  prefer- 
ence ov^r*  all  the  other  creditors ;  whatever  might  be  the 
dignity  of.  their  debts,  unless  those  creditors  have  some 
specific  lien  upon  his  property.  But  when  that  specific  lien 
existed,  he  contended  the  claim  of  the  United  States  to  a 
priority  of  payment  cannot  be  sustained. 

It  must  be  admitted^  that  where  any  bona  fide  and  abso- 
lute conveyance  is  made;  ihe*  property  passes  so  as  to  defeat 
the  priority.  It  ha^  been'sttpt>osed  that  the  case  of  Thellus- 
VoL.  IV.— R 
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BOD  VS.  Smith,  2  Wheats  396,  bad  decided  that  mich  would 
not  be  the  effect  of  an  absolute  conTeyance  or  prior  lien. 
But  this  rourt,  in  Conard  vs.  The  Atlantic  Insurdtice  Com- 
pany, 1  Peters,  386,  have  said,  that  the  case  of  Thellusson  vs. 
Smith  has  been  greatly  misunderstood  at  the  bar;  and  they 
affirm  the  law  to  be  as  has  been  now  stated.  They  say, "  if  be- 
fore the  right  of  preference  has  accrued  to  the  United  States 
the  debtor  has  made  a  bona  fide  conveyance  of  his  estate  to 
a  third  person,  or  has  mortgaged  the  same  to  secure  a  debt; 
or  if  his  property  has  been  seized  under  a  fieri  facias,  the 
property  is  divested  out  of  the  debtor,  and  cannot  be  made 
liable  to  the  United  States.  The  court  refer  to  the  United 
States  vs.  Fisher,  2  Cranch,  358,  1  Condons.  Rep.  421 ;  and 
the  United  States  t^^.  Hoc,  3  Cranch,  73,  1  Condons.  Rep. 
322 ;  for  the  same  principles. 

From  these  authorities  it  is  asserted,  that  the  United  States 
have  no  right  to  priority  of  payment,  by  force  of  the  statute, 
over  any  creditors  having  specific  and  perfected  liens.  If  this 
principle  be  true,  there  is  at  once  an  end  of  the  question  in  this 
case,  in  the  first  aspect  of  it;  because  some  of  the  appellees 
have  that  specific  lien  1>y  virtue  of  deeds  of  trust  duly  ei* 
ecutcd,  and  others  by  executions  actually  levied  on  Mor- 
rison's property,  before  the  execution  of  the  assignment  in 
October  1823;  and  therefore,  although  the  claim  of  the  United 
States  to  priority  is  established  by  that  deed,  yet  the  specific 
liens  have  intercepted  any  thing  ifrom  passing  into  the  hands 
of  the  assignee  to  be  derived  from  the  property  subject  to 
these  liens,  unless  there  should  be  a  surplus  after  their 
discharge. 

But :  If  they  can  claim  no  priority  by  force  of  the  sta- 
tute, then  the  inquiry  is,  can  they  claim  the  same  by  virtue 
of  their  judgment  merely  9  It  will  at  once  occur  to  the 
court  that  the  judgment,  as  such,  under  no  circumstances 
could  create  any  lien  on  the  personal  property  of  Morrison, 
and  only  on  half  his  lands ;  so  that  this  aspect  of  the  ques- 
tion has  reference  only  to  a  supposed  lien  upon  one  half  of 
the  land. 

It  is  conceded  that  the  judgment  created  a  lien  on  the 
land ;  ^hich,  had  it  been  consummated  in  proper  time,  and 
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ID  a  proper  mode,  would  have  been  available  agaiost  the 
claims  of  the  appellees.  The  nature  of  the  interest  of  a 
judgment  creditor  in  the  land  of  his  debtor  is  very  distinctly 
stated  by  the  court  in  the  case  of  Conard  vs.  The  Atlantic 
Insurance  Company,  I  Peters,  443. 

From^  this  authority  it  fully  appears,  that,  as  it  respects 
other  persons,  the  judgment  gives  no  available  lien  unless 
it  is  consummated  by  a  levy  on  the  land,  and  by  following: 
up  the  steps  of  the  law. 

Let  us  now  see  what  are  those  steps  in  Virginia,  which  are 
essentially  necessary  to  this  consummation?  In  'that  state 
the  only  execution  which  can  issue  against  the  land  is  the 
writ  of  elegit,  by  virtue  of  which  one  moiety  is  extended. 
In  2  Call,  125,  and  especially  in  186,  187,  it  is  distinctly 
said  by  the  court  of  appeals  what  a  judgment  creditor  must 
do  in  order  to  preserve  his  lien.  He  must  either  issue  bis 
elegit  within  the  year,  or  enter  on  the  roll,  as  in  England,  or 
ID  the  record  book  here,  that  he  elects  to  charge  the  goods 
and  half  of  the  land,  which  would  be  equal  to  issuing 
the  elegit. 

If  be  does  neither,  he  may  on  motion  be  allowed  to  enter 
the  election  nunc  pro  tunc;  but  in  the  latter  case,  if  there 
has  been  an  intervening  purchaser,  the  motion  will  be  denied 
on  the  principle  of  relation. 

A  scire  facias  may  indeed  be.  issued  to  revive  the  judg- 
ment, but  that  will  operate  perspectively,  not  so  as  to  avoid 
mesne  alienations  here.  Now  let  us  try  the  case  before  the 
court  by  the  standard  here  laid  down. 

The  judgment  was  obtained  in  April  1822,  and  not  only  was 
noelegit  issued  within  the  year,  but  none  has  ever  been  issued; 
nor  has  there  ever  been  an  entry  on.  the  record  book  of  an 
election  to  charge  the  goods  and  half  the  land.  Here  then 
is  an  entire  absence  of  both  the  requisites,  the  one  or  the 
other  of  which  is  declared  to  be  a  sine  qua  non  to  the  pre- 
servation of  the  lien  created  by  the  judgment. 

It  is  true  that  all  the  deeds  in  flavour  of  the  other  credi- 
tors of  Morrison  were  executed,. npd  all  the  executions  were 
levied  within  the  year  after  the  rendition  of  the  judgment; 
and  if  therefore  the  elegit  had  been  issued,  or  the  electibn 
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it  18  intended  to  be  applied ;  in  order  that  the  jMtrty  who 
takes  the  bill  upon  the  credit  of  such  authority  may  not  be 
'  mistaken  in  its  application. 

And  this  leading  objection  lies  also  against  the  letter  of 
the  4th  of  January  1827. .  It  is  a  general  authority  to  Hutch- 
inson to  draw,  upon  sending  to  the  defendants  the  bills  of 
lading  for  the  cotton.  This  is  a  limitation  upon  the  autho- 
rity contained' in  the  former  letter,  even  supposing  it  to  have 
been  adopted  by  the  new  firm ;  and  must  be  considered,  pro 
tantOy  a  revocation  of  it.  Hutchinson  is  only  authorised  to 
draw,  upon  sending  the  bills  of  lading  to  the  defentfants. 
And  although  it  may  fairly  be  collectjied  from  the  evidence, 
that  that  was  done  in  the  present  case ;  it  does  not  remove 
the  great  objection,  that  it  is  a  general  authority,  and  does 
not  point  to  any  particular  bills,  .and  describe  them  in  terms 
not'to  be  mistaken,  as  required  by  the  rule  in  Coolidge  vs. 
Payson.  The  other  circumstances  relied  on  by  the  court  to 
charge  the  defendants  as  accsptorSj  are  still  more  vague 
and  indefinite,  and  can  have  no  such  ^fiect. 

The  court  therefore  erred  in  directing  the  jury,  that  the 
evidence  was  suflicient  to  charge  the  defendants  as  aocep-- 
tors,  and  the  judgment  must  be  reversed. 

The  distinction  between  ^n  action  on  a  bill,  as  an  ac* 
cepted .  bill,  and  one  founded  on  a  breach  of  promise  to 
accept,  seems  not  to  have  been  adverted  to.  But  the  evi- 
dence necessary  to  support  the  one  or  the  other,  is  materially 
different.  To  maintain  the  former,  as  has  been  already 
shown,  the  promise  must  be  applied  to  the  particular  bill 
alleged  in  the  declaration  to  have  been  accepted.  In  the 
latter,  the  evidence  may  be  of  a  more  general  character,  and 
the  authority' to  draw  may  be  collected  from  circumstances, 
and  extended  to  all  bills  coming  fairly  within  the  scope  of 
the  promise. 

Courts  have  latterly  leaned  very  much  against  extending 
the  doctrine  of  implied  acceptances,  so  as  to  sustain  an 
action  upon  the  bill.  For  all  practical  purposes,  in  com- 
mercial transactions  in  bills  of  exchange,  such  collateral  ac- 
ceptances are  extremely  inconvenient,  and  injurious  to  the 
credit  of  the  bills ;  and  this  has  led  judges  frequently  to  ex- 
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preas  their  dinatisiactioni  that  the  rule  had  been  carried  aa 
far  as  it  has ;  and  their  regret  that  any  other  act,  than  a  writ- 
ten acceptance  on  the  bill,  had  ever  been  deemed  an  ac- 
ceptance. 

As  it  respects  the  rights  and  the  remedy  of  the  immediate 
parties  to  the  promise  to  accept,  and  all  others  who  may 
take  bills  upon  the  credit  of  snch  promise ;  «they  are  equally 
secure,  and  equally  attainable  by  an  action  for  the  breach 
of  the  promise  to  accept,  as  they  could  be  by  an  action  on 
thebill  itself. 

In  the  case  now  before  the  court,  the  CTidence  is  very 
strong,  if  not  conclusive,  to  sustain  an  actfon  upon  a  count 
properly  framed  upon  the  breach  of  the  promise  to  accept* 
The  bills  iq  question  appear  to  have*  been  drawn  for  the  ex- 
act amount  of  the  cost  of  the  cotton  shipped  at  the  very 
time  they  were  drawn.  And  if  the  bills  of  lading,  accom- 
panied the  advice  of  the  drafts,  the.  transaction  came  within 
the  authority  of  the  letter  of  the  4th  of  January  1827  ;  and 
if  satisfactorily  shown  that  the  bins  were  taken  upon  the 
credit  of  such  promise,  and  corroborated  by  the  other  cir- 
cumstances given  in  evidence,  it  will  be  difficult  for  the 
defendants  to  resist  a  recovery  for  the  amount  of  the'bills. 

With  respect  to  the  question  of  interest,  we  think,  that  if 
the  plaintiff  shall  recover  at  all,  he  will  only  be  entitled  to 
South  Carolina  interest.  The  contract  of  the  defendants,  if 
any  was  made  upon  which  they  are  responsible,  was  made 
in  South  Carolina.  The  bills  were  to  be  paid  there;  and 
although  they  were  drawn  in  Georgia,  they  were  drawn,  so 
far  as  repects  the  defendants,  with  a  view  to  the  state  of 
South  Carolina  for  the  execution  of  the  contract. 

The  judgment  ofthe  circuit  court  must  be  reversed  ;  and 
the  cause  sent  back  with  directions  to  issue  a  venire  de  novo. 
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The  Uivit£d  States,   Afpellamts  vs.  John   Morrison  ani> 

OTHERSy    A«F£LLEES. 

There  is  do  statute  ia  Virginia  which  expressly  makes  a  judgment  a  lien  upon 
the  lands  of  the  debtor.  As  in  England  the  lien  Is  the  consequenee  oft  right 
to  take  oui  an  elegit  During  the  ezbtence  of  this,  the  lieo  is  uniTeisally 
acknowledged.  Different  opinions  seem  at  different  times  to  have  been  enter- 
tained of  the  effect  of  any  suspension  of  this  right. 

Soon  after  this  case  was  decided  in  the  circuit  court  for  the  district  of  East 
Virginia,  a  case  was  decided  in  the  court  of  appeals  of  the  state,  in  which  this 
question  on  tfie  execution  law  of  the  state  of  Virginia  was  elaborately  argued, 
and  deliberately  decided.  That  decision  is,  that  the  right  to  take  out  an  ele- 
git is  not  suspended  by  suing  out  a  writ  of  fieri  facias,  and  consequently,  that 
the  lien  of  the  judgment  continues  pending  the  proceedings  on  that  writ. 
This  court,  according  to  its  uniform  course,  adopts  the  eonstraction  oC  the 
act  which  is  msdo  by  the  highest  court  of  the  state. 

APPEAL  from  the  circuit  court  for  the  district  of  East 
Virginia. 

In  the  circuit  court,  the  United  States  filed  a  bill  the  ob- 
ject of  which  was  to  make  certain  real  property,  assigned  on 
tbe^2d  of  Ocitober  1823  by  John  Morrison  to  Robert  6. 
Ward,  subject  to  a  judgment  obtained  in  their  favour  in  the 
western  district  of  Virginia,  in  October  1819.  The  assign- 
ment made  by  Morrison  to  Ward  was  general,  of  all  his  pro- 
perty, in  trust  for  the  payment  of  his-debts  to  sundry  persons. 
The  deed  of  trust  referred  to  certsgn  previous  deeds  of  trust 
which  Morrison  had  executed,  conveying  a  large  portion  of 
the  same  property  to  secure  particular  debts.  The  previous 
deeds'were  all  executed  subsequent  to  the  rendition  of  the 
judgment  in  favour  of  tlic  United  States  in  October  1819; 
viz.  on  the  14th  of  February  1823,  the  2l8t  of  February 
1823,  the  9th  of  March  182^.  Divers  creditors  of  Morrison 
had  issued  their  executions  of  fieri  facias  against*  the  pro- 
perty of  John  Morrison  ;  wliich  had'  been  duly  levied  upon 
the  same,  before  the  execution  of  tl|e  general  assignment  of 
October  1823. 

On  the  day  the  judgment  was  obtained  by  the  United 
Statesi  in  1819,  a  part  of  the  same  was  enjoined,  and  an  exe- 
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cutioB  was  issued  for  the  remkinder,  which  was  levied  on  the 
property  of  Morrison  and  Roberts,  and  a  forthcoming  bond 
was  given  by  John  Morrison,  Roberts  and  their  sureties;  and 
the  debt  not  being  paid,  an  execution  was  awarded  against 
Morrison,  Roberts  and  one  of  the  sureties,  and  issued  in 
April  1822.  While  it  was  in  the  hands  of  the  marshal,  and 
before  it  was  levied,  the  agent  of  the  treasuiy,  at  tbe  instance 
of  the  defendant^  instructed  the  marshal  to  forbear  levying 
it,  on  condition  of  the  defendants'  paying  the  costs;  and  the 
costs  being  paid,  the  marshal  did  not  make  a  levy,  and  made 
a  return  within  the  year  1822,  that  all  further  proceedings 
were  suspended,  in  pursuance  of  the  said  instructions.  A 
second  fieri  facias  was  issued  on  the  5th  of  February  1825,  on 
which  the  marshal  returned  **  no  efiects  found,  not  con- 
veyed by  deed  of  trust.** 

In  the  bills  filed  by  the  United  Suites,  they  asserted  their 
claim  to  the  payment  of  their  judgment  against  Morrison  in 
preference  to  all  the  other  creditors,  out  of  the  property  as- 
signed to  Ward ;  this  claim  extending  over  the  property 
conveyed  in  the  deeds  executed  prior  to  the  assignment,  and 
also  to  the  proceeds  of  other  real  property  levied  on  by  exe- 
cutions issued  by  creditors.  The  claim  was  asserted  upon 
two  distinct  grounds.  1 .  Upon  the  sixty-fiflh  section  of  the 
act  of  congress  of  1799,  ch.  128,  which  declares  that  in  all 
cases  of  insolvency,  or  where  any  estate  in  the  hands  of  exe- 
cutors, administrators  and  assigiiees  shall  be  insufficient  to 
pay  all  the  debts  due  from  the  deceased,  the  debt  due  to  the 
United  States,  &c.  shall  be  first  satisfied,  &c.  2.  Upon  the 
ground  that  their  judgment  against  Morrison  gave  them  a 
lien  upon  the  land,  which,  under  the  facts  of  the  case,  they 
allege  was  a  subsiisting  one,  to  overreach  the  liens  created 
by  the  deeds  executed  by  Morrisoit. 

The  circuit  court  were  of  opinion,  that  the  deed  of  Octo- 
ber 1823  was  a  general  assignment,  and  that  the  United 
States  were  entitled  to  priority  out  of  the  subject  contained 
in  that  deed  ;  that  nothing  was  to  be  considered  as  eflfectu- 
ally  conveyed  by  that  deed  which  had  been  embraced  by 
the  previous  deeds,  or  levied  upon  by  executions  previous  to 
that  deed ;  that  the  United  States  hud  no  claim,  either  by  vir- 
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which  a  fieri  facias  issued.  The  goods  taken  in  execution 
were  restored  to  the  debtor  according  to  the  law  of  Virginia, 
and  a  bond  taken  with  a  condition  to  have  them  forthcoming 
on  the  day  and  place  of  sale.  This  bond  being  forfeited, 
an  execution  was  awarded  thereon  by  the  judgment  of  the 
district  court,  on  the  2d  of  April  1822.  A  fieri  facias  was 
issued  on  the  second  judgment,  the  return  on  which  was,  that 
the  costs  were  made,  and  all  further  proceedings  suspended 
by  order  of  the  agent  of  the  treasury  department.  The  con- 
veyances under  which  the  defendants  claim  were  dated  in 
February  and  March  1823.  The  United  States  contend 
that  the  judgment  of  April  1822  created  a  lien  oii  these 
lands  which  overreaches  these  conveyances. 

There  is  no  statute  in  Virginia  which,  in  express  terms, 
makes  a  judgment  a  lien  upon  the  lands  of  the  debtor.  As 
in  England,  the  lien  is  the  consequence  of  a  right  to  take 
out  an  elegit.  During  the  existence  of  this  right,  the  lien  is 
universally  acknowledged.  Different  opinions  seem  at  differ- 
ent times  to  have  been  entertained  of  the  effect  of  any  sus- 
pension of  the  Tight. 

The  statute  concerning  executions  enacts,  that  *^  all  persons 
who  have  recovered  or  shall  hereafter  recover  any  debt,  dam* 
ages  or  costs  in  any  court  of  record,  may  at  their  election  pros- 
ecute writs  of  fieri  facias,  elegit,  and  capias  ad  satisfaciendum 
within  the  year,  for  taking  the  goods,  lands  and  body  of  thd 
debtor.''  The  third  section  provides  that  when  any  writ  of 
execution  shall  issue,  and  the  party  at  whose  suit  the  same 
is  issued  shall  afterwards  desire  to  take  out  another  writ  of 
execution  at  his  own  proper  costs  and  charges,  the  clerk 
may  issue  the  same,  if  the  first  be  not  returned  and  executed; 
and  where  upon  a  capias  ad  satisfaciendum,  the  sheriff  shall 
return  that  the  defendant  is  not  found,  the  clerk  may  issue  a 
fieri  facias,  and  he  shall  return  that  the  party  hath  no  goods, 
or  that  only  part  of  the  debt  is  levied,  in  such  case  it  shall  be 
lawful  to  issue  a  capias  ad  satisjaciendum  on  the  same  judg- 
ment ;  and  where  part  of  a  debt  shall  be  levied  upon  an 
elegit,  a  new  elegit  shall  issue  for  the  residue;  and  where 
nihil  shall  be  retuilied  upon  any  writ  of  elegit,  a  capias  ad 
satisfaciendum  or  fieri  facias  may  issue,  and  so  vice  versa. 
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By  the  construction  put  by  the  circuit  court  on  this  sec- 
tion, the  party  who'  had  sued  out  a  fieri  facias  could  not  resort 
to  an  elegit,  until  the  remedy  on  the  fieri  facias  Was  shown  by 
the  return  to  be  exhausted.  The  United  States  had  sued  out 
a  fieri  facias  oh  the  judgment  of  April  1822;  and  the  remedy 
on  that^writ  was  not  exhausted  in  February  and  March  1823, 
when  the  deeds  of  trust  under  which  the  defendants'  claim 
were  executed.  In  the  opinion  of  that  court,  the  United  States 
could  not,  at  the  date  of  those  deeds,  have  sued  out  an  elegit. 
As  the  lien  is  the  mere  consequence  of  the  right  to  take  out 
an  elegit,  that  court  was  of  opinion  that  it  did  not  overreach 
a  Conveyance  made  when  this  right  was  suspended. 

A  case  was  soon  afterwards  decided  in4he  court  of  appeals, 
in  which  this  question  on  the  execution  law  of  the  state  was 
elaborately  argued  and  deliberately  decided.  That  declsioa 
is;  that  the  right  to  take  out  an  elegit  is  not  suspended  by 
suing  out  a  writ  of  fieri  facias,  and  consequently,  that  the 
lien  of  the  judgment  continues  pending  the  proceedings  oo- 
that  writ.  This  court,  according  to  its  uniform  course, 
adopts  that  construction  of  the  act  which  is  made  by  thie 
highest  court  of  the  state.  The  decree  therefore  is  to  be 
reversed  and  annulled,  and  the  cause  remanded  to  the  cir- 
cuit court,  that  its  decree  may  be  reformed,  as  is  requited 
by  this  opinion. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  circuit  court  of  the  United  States  for  the 
fifth  circuit,  and  district  of  East  Virginia,  and  was  argued  by  - 
counsel ;  on  consideration  whereof,  this  court  is  of  opinion, 
that  the  claim  of  the  United  States  to  the  lands  conveyed 
by  the  deeds  of  February  and  March  1823,  under  the  lien 
created  by  their  judgment  of  April  1822,  ought  to  have 
been  sustained,  &nd  that  so  much  of  the  decreiS  of  the  said 
circuit  court  as  dismisses  the  original  and-ameudcd  bill  of 
the  plaintifis,  so  far  as  it  claims  to  charge  the^roperty  con- 
veyed by  the  deed  of  trust  of  the  14tli.af  February,  in  the 
year  1823,  from  John  Morrison  to  James  A.  Lane  and.  Wil- 
liam Ward,  and  by  the  deed  of  the  21st  of  Tebruary,  in 
Vol.  IV.— S 
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the  year  1823,  from  John  Morrison  to  James  W.  Ford,  and 
by  the  deed  of  the  9th  of  March,  in  the  year  1823,  from  the 
said  Morrison  to  Inman  Horner,  is  erroneous,  and  ought  to 
be  reversed.  This  court  doth  therefore  reverse  the  said 
decree,  as  to  so  much  thereof,  and  doth  remand  the  cause 
to  the  court  of  the  United  States  for  the  fifth  circuit  and 
district  of  Virginia,  with  directions  to  reform  the  said  decree 
so  far  as  it  is  hereby  declared  to  be  erroneous,  and  to  affirm 
the  lien  of  the  United  States  on  the  lands  in  the  said  deed 
mentioned.    All  which  is  ordered  and  decreed  accordingly. 
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Action  on  t  policy  of  inst^'Mce  on  the  brig  Hope,  rrom  Alexandria  to  Barbadoea, 
and  back  to  tbe  United  Stalea.  On  the  outward  voyage,  the  Hope  put  into 
Huropton  Roadt  for  a  harbour  during  an  approaching  atorm,  and  waa  driven  on 
ihore  above  high  water  marlc.  A  aurvey  waa  held,  and  ahe  waa  recommended 
to  be  aold  for  the  benefit  4>f  all  concerned.  The  aaaured  abandoned,  and  there 
waa  no  pretence  but  that  the  injury  which  the  veaael  l^d  auaiained  Juatified 
the  abandonment.  The  question  in  the  caae  waa,  whether,  by  the  acta  of  the 
asaured,  the  abandonment  had  not  been  revolted. 

There  can  be  no  doubt  but  thai  n  revocation  of  an  al^andooment  before  accepted 
by  the  underwriiera  may  be  ini  ed  from  the  conduC  of  the  aaaured  ;  if  hia 
acta  and  interference  with  the  uae  «id  management  of  the  subject  inaured  be 
aoch  as  satisfactorily  to  ahow  that  he  upended  to  act  as  owner,  and  not  for  the 
benefit  of  the  underwriters.  But  this  is  always  a  question  of  .intention,  to  bft 
collected  from  the  circumstances  of  the  case,  and  belongs  to  the  jury  as  mat* 
ter  of  fact ;  and  is  not  to  be  decided  by  the  court,  as  matter  of  law.    [148] 

In  the  case  of  (he  Chesapeake  Insurance  company  vs.  Stark,  6  Cranch*  272,  this 
court  lays  down  the  general  rule,  that'  if  an  abandonment  be  legally  made,  it 
puts  the  underwriter  completely  in  the  place  of  the  assured ;  and  the  agent 
of  the  latter  becomes  the  agent  of  the  former,  and  that  the  acta  of  the  agent 
Interfering  with  (he  subject  insured  will  not  affect  the  abandonment.  But  the 
court  takes  a  distinction  between  the  acts  of  an  agent  aird  the  acta  of  the 
asaure<l.  That  in  (he  latter  case,  any  acts  of  ownership  by  the  owner  himself 
might  be  construed  in(o  a  relioquisfameni  of  the  abandonment,  which  had  not 
l>eeo  accepted. 

But  the  court  In  that  case  did  not  say,  and  we  think  did  not  mean  to  be  consi- 
dered as  indmatiog  that  every  such  acfof  ownership  miii^  necessarily,  and 
under  all  possible  circumstances  be  construed  into  a  relinquishment  of  an 
abandonment.  The  prtctlcal  operation  of  ao  broad  a  rule  would  be  extremely 
iniurioos.    [144] 

ERROR  from  the  circuit  court  of  the  county  of  Alexan- 
dria, in  the  district  of  Columbia. 

This  was  an  action  on  the  case  brought  by  Ashby  and 
Stribling  against  the  Columbian  Insurance  Company  of 
Alexandria,  on  a  policy  of  insurance  on  the  brig  Hope,  on  a 
voyage  from  Alexandria,  to  and  at  Barbadoes  and  back  to 
the  United  States  ;  the  vessel  valued  at  three  thousand  dol* 
lars,  and  the  sum  insured  being  one  thousand  dollars.  The 
loss  was  stated  to  be, ''  that  while  the  vessel  was  proceeding 
on  lier  voyage,  and  before  her  arrival  at  Barbadoes,  she  was, 


140  SUPREME  COURT. 

[Colombian  Inaaraoce  Company  vt.  Ashby  and  Stribling.] 
by  storm  and  peril  of  the  sea,  sunk,  and  wholly  lost  to  the 
plaintiffs,  and  did  not  arrive  at  Barbaddes."  The  declaration 
also  avers,  that  the  plaintiffs  did  in  due  time  and  form  aban- 
don the  vessel  to  the  defendants. 

ThQ  facts  of  the  case  are  fully  stated  in  the  opinion  of  the 
court ;  and  the  only  quesuon  before  the  court  was,  whether 
on  the  evidence  laid  before  the  jury,  it  was  competent  lor  the 
jury  to  infer,  and  they  ought  to  infer  that  Stribling,  one  of 
the  assured,  for  himself  and  his  partner,  Ashby,  had  revoked 
the  abandonment  made,  as  stated,  to  the  insurance  company. 

Mr  Jones,  for  the  plaintiffs  in  error,  contended;  that 
the  conduct  of  Mr  Stribling  was  a  revocation  of  the  aban- 
ment.  The  persons  on  board  a  vessel  which  may  be  wrecked 
are  the  agents  of  the  assured  and  the  owners ;  but  this  does 
not  exclude  the  insurers  from  interfering,  and  if  they  think 
proper,  from  taking  charge  of  the  property ;  and  if  the  party 
insured  comes  in  and  resists  the  authority  of  the  assurers,  he 
resumes  the  title  to  the  property,  and  the  assurers  are  dis- 
charged. Cited,  Chesapeake  Insurance  Company  va.  Stark, 
6  C  ranch,  268. 

In  this  case,  the  agent  of  the  insurance  company  was  at 
the  place  where  the  vessel  was  wrecked,  and  was  ready  to  do 
every  thing  for  the  safety  of  the  property,  and  to  get  rt  off. 
This  was  prevented  by  the  sale  made  by  the  directions  of  the 
assured,  and  against  the  wish  of  their  ^gent. 

If  the  owner  or  master  of  a  vessel  does  acts  wholly  incon- 
sistent with  the  rights  of  the  assured,  it  is  a  waiver  of  the 
abandonment.  2  Marsh,  on  Insurance,  614,  and  cases  there 
cited. 

Mr  E.  J.  Lee  and  Mr  Swann,  for  the  defendants  in  error  ; 
denied  that  after  the  abandonment  was  made,  the  insurance 
•company  acted  in  relAtion  to  the  property  assured.  The 
agent  of  the  company  left  Alexandria  before  the  abandon- 
ment was  received'  by  the  company ;  and  no  authority  was 
transmitted  to  him  M  Norfolk  after  the  same.  All  hi^  acts 
were  therefore  without  warrant  from  the  company. 

In  his  letter  offering  to  advance  money  to  get  off  the  ves- 
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sel,  tbe  liability  of  the  insurance  company  for  the  loss  was 
expressly  reserved.    He  did  not  order  the  sale  of  the  vessel 
to  be  stopped  for  the  plaintiffs  in  error. 

This  court  on  examining  the  evidence  will  say,  it  was 
not  such  as  the  jury  should  have  considered  sufficient  to 
show  that  the  abandonment  was  withdrawn  or  revoked.  The 
whole  of  the  conduct  of  Mr  Stribling  was,  in  the  situation 
in  which  he  stood,  perfectly  proper ;  and  the  evidence  of 
the  auctioneer  shows  that  to  have  been  the  case,  and  that 
after  the  sale  had  commenced  he  did  no  more  than  express 
an  opinion.  Cited,  Phillips  on  Ins.  407.  5  Serg.  &  Rawie, 
506. 

Mr  Jones,  in  reply,  contended ;  that  the  sending  of  the 
agent  of  the  insurers  to  Norfolk,  was  evidence  of  authority, 
and  that  the  reservation  in  the  letter  addressed  by  him  ta 
the  auctioneer,  was  only  to  operate  if  the  vessel  shoula 
be  saved,  and  be  put  in  a  situation  to  proceed  on  the  voy- 
age  insured. 

Mr  Justice  Thompson  delivered  the  opinion  of  the  Court. 

This  case  comes  up  on  a  writ  of  error  to  the  circuit  court 
of  the  district  of  Columbia  for  the  county  of  Alexandria. 

It  is  an  action  upon  a, policy  of  insurance  bearing  date  the 
28th  of  May  1825,  on  the  brig  Hope,  on  a  voyage  from 
Alexandria  to  Barbadoes,  and  back  to  a  port  in  the  United 
States.  The  vessel  is  valued  at  three  thousand  dollars,  and 
the  sum  insured  is  one  thousand  dollars. 

The  loss  as  alleged  in  the  declaration  is,  that  the  vessel, 
whilst  proceeding  on  her  voyage,  and  before  her  arrival  at 
Barbadoes,  was  by  storm  and  peril  of  the  seap  sunk  and 
wholly  lost  to  the  plaintiffs.  The  whole  evidence  is  spread 
out  upon  the  record ;  and  upon  which  the  defendants'  counsel 
prayed  the  court  to  instruct  th» jury  that  it  was  competent  for 
them  to  infer,  and  that  they  &ught  to  infer  from  the  evidience, 
that  the  plaintiffs  had  revoked  the  abandonmeni  which  they 
had  made  to  the  defendants;  which  instruction  the  court  re- 
fused to  give,  and  a  bill  of  exceptions  was  duly  taken  to  such 
refusal.  And  whether  the  court  erred  in  refusing  to  give  the 
instruction  prayed,  is  the  only  question  in  the  case. 
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From  the  evidence  it  appears  that  captain  Brown,  the 
master  of  the  vessel,  put  into  Hampton  jroads,  for  the  pur- 
pose of  making  a  harbour  and  securing  his  vessel  from  an 
approaching  storm,  which,  from  the  appearance  of  the  wea- 
ther, threatened  to  be  very  severe.  And  on  the  5th  of  June, 
by  the  violence  of  the  storm,  the  brig  was  driven  on  shore, 
above  high  water  mark,  near  Crany  Island.  On  the  next 
day  a  survey  was  held  upon  her,  and  the  surveyors,  after  ex- 
amining her  situation  and  the  injury,  she  had  received,  re- 
commended her  to  be  sold  for  the  benefit  of  all  concerned. 
And  on  the  14th  of  June,  Stribling,  one  of  the  owners,-being 
at  Norfolk,  sent  a  letter  of  abandonment  to  the  defendants, 
which  was  received  by  them  on  the  17th  of  June.  There 
was  no  pretence  but  that  the  injury  which  the  vessel  Had 
Bustfiined  justified  the  abandonment.  But  the 'question  was, 
whether  such  abandonment  had  not  been  revoked  ;  and  the 
circumstances  relied  upon  to  show  such  revocation  were,  that 
James  Sanderson,  the  secretary  of  the  Columbian  Insurance 
Company,  arrived  at  Norfolk  on  the  evening  of  the  i6th  of 
June,  being  before  the  letter  of  abandonment  ivas  received 
by  the*  defendants,  and  on  the  same  evening  offered  to  Strib- 
ling, one  of  the  plaintifis,  to  supply  the  money  necessary  to 
get  the  vessel  oflf.  And  two  days  afterwards  he  made  the 
same  offer  to  James  D.  Thorborn,  the  agent  of  the  plaintiffs '; 
stating  that  he  had  come  to  Norfolk  at  the  request  of  the 
defendants,  and  to  take  such  measures  as  he  might  think  ad- 
visable for  their  interest,  and  to  giv6  every  aid  to  the  owners 
of  the  brig;  and  he  forbid  Thorbora  and  Stribling  from  pro- 
ceeding in  the  sale,  which  was  then  about  to  take  place 
according  to  an  advertisement  which  had  been  previously 
published  in  the  Norfolk  papers.  But  Stribling,  on  consul- 
tation with  Thorborn,  directed  the  saje  to  be  continued.  The 
refusal  of  Stribling  to  accept  the  offer  of  Sanderson  to  sup- 
ply the  money  necessary  to  get  the  vessel  off,  and  proceeding 
in  the  sale  after  being  forbid  by  Sanderson,  are  the  acts 
alleged  to  have  constituted  a  revocation  of  the  abandon- 
ment. 

The  instruction  prayed  for  to  the  jury  ought  not  in  its  full 
extent  tp  have  been  given,  unless  the  evidence  was  such  as 
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ip  judgmeDt  af  law  amounted  to  a  revocation  of  the  «ban- 
ment.  If  the  court  had  only*  been  requested  to  instruct  the 
jury,  that  they  mighi  from  the  evidence  infer  a  revocation, 
the  prayer  would  not  have  been  so  objectionable.  But  a  posi- 
tive direction,  that  they  aught  to  infer  such  revocation, 
would  have  been  going  beyond  what  could  have  been  re- 
quired of  tbe  court,  under  the  evidence  in  the  cause.  There 
can  be  no  doubt  but  that  the  revocation  of  an  abandonment 
before  accepted  by  the  underwriters,  may  be  inferred  from 
the  conduct  of  the  assured;  if  his  acts  and  interference  with 
the  use  and  management  of  the  subject  insured  be  such  as 
satisfactorily  to  show  that  lie  intended  to  act  as  owner,  and 
not  for  the- benefit  of  the  underwriters.  But  this  is  always 
a  question  of  intention,  to  be  collected  from  the  circum- 
stances of  the  case,  and  belongs  to  the  Jury  as  matter  of 
fact;  and  is  not  to  be  decided  by  the  court  as  matter  of  IrW't 
We  do  not  however,  in  the  present  case,  see  any  evidence 
which  would  have  fairly  warranted  the  jury  in  finding  that 
the  abandonment  had  been  revoked.  The  injury  was  such 
as  to  occasion  almost  an  actual  total  loss  of  the  vessel ;  and 
there  could  have  been  no  possible  inducement  for  the  assured 
to  revoke  the  abandonment.  There  is  no  evidence  to  justify 
the  conclusion  that  Stribling  was  acting  for  his  own  benefit, 
and  not  for  that  of  the  underwriters.  The  assured,  by  ope- 
ration of  law,  became,  after  the  abandonment,  the  agent  of 
the  underwriters,  and  was  bound  to  use  his  utmost  endeav- 
ours to  rescue  from  destruction  as  much  of  the  property  as 
he  coold,  so  as  to  lighten  the  burthen  which  was  to  fall  on 
the  underwriters.  The  assured  had  received  no  informa- 
tion from  the  underwriters,  whether  they  accepted  or  re^ 
fused  the  abandonment.  Nor  did  Sanderson,  who  professed 
to  act  as  their  agent,  communicate  any  information  to  Strib- 
ling on  that  subject ;  and  it  would  seem  from  the  testimony 
of  Thorborn,  that  the  conduct  of  Sanderson  was  calculated 
to  cast  some  suspicion  upon  his  motives.  He  says  ^'  he  then 
thought,  and  still  thinks,  the  course  pursued  by  him  must 
have  been  designed  to  perplex  and  embarrass  the  persons 
who  were  engaged  in  the  management  of  the  affairs  of  the 
vessel ;  since  his  letter  was  not  delivered  until  the  sale  had 
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coauneoced,  and  no  aodiority  was  shown  by  bim  fibm  the 
defendants  to  make  arrangeoients  for  getting  the  Tessel  off, 
or  to  defray  the  expense  that  Jiad  already  been  incurred  on 
ber  account.''  Althoogh  Stribling  knew  Sanderson,  as  secre- 
tary of  the  Colombian  Insurance  Company,  he  could  not 
Jiereby  know  that  he  was  clothed  with  authority  to  bind  the 
company  by  whatcTer  arrangement  he  should  make.  His 
authority  as  secretary  did  not  clothe  him  with  any  such 
power.  It  is  true  Stribling  did  not  demand  of  him  to  show 
his  authority  from  the  company,  and  this  might  be  consider- 
ed as  open  to  the  conclusion  that  such  authority  was  admit- 
ted ;  but  all  this  was  matter  for  the  consideration  of  the  jury, 
and  the  court  could  not  assume  that  he  was  or  was  not 
authorised  to  bind  the  underwriters. 

In  the  case  of  the  Chesapeake  Insurance  Company  M. 
Stark,  6  Cranch,  272,  this  couit  lays  down  the  general 
rule,  that  if  an  abandonment  be  legally  made,  it  put^  the 
underwriter  completely  in  the  place  of  the  assured,  and  the 
agent  of  the  latter  becomes  the  agent  of  the  former;  and 
that  the  acts  of  the  agent,  interfering  with  the  subject  in- 
sured, will  not  affect  the  abandonmenu  But  the  court  takes 
a  distinction  between  the  acts  of  an  agent,  and  the  acts  of 
the  assured;  that  in  the  latter  case,  any  acts  of  ownership, 
by  the  owner  himself  might  be  construed  into  a  relinquish- 
ment of  an  abandonment,  which  had  not  been  accepted. 

The  court  in  that  case  did  not  say,  and  we  think  did  not 
mean  to  be  understood  as  intimating,  that  every  such  act 
of  ownership  mu$t  necessarily,  and  under  all  possible  cir- 
cumstances, be  construed  into  a  relinquishment  of  an  aban- 
donment. The  practical  operation  of  so  broad  a  rule  would 
be  extremely  injurious. 

It  would  deter  owners  from  interfering  at  all  for  the  pre- 
servation of  the  subject  insured,  and  leave  it  to  perish  for 
fear  of  prejudicing  their  rights  under  the  abandonment.  All 
«uch  acts  must  be  judged  of  from  the  circumstances  of  each 
case.  The  quo  animo  is  the  criterion  by  which  they  are  to 
be  tested. 

If  in  this  case  Stribling,  the  owner,  had  become  the  pur- 
chaser of  tlie  brig,  and  had  got  her  off  and  fitted  her  up,  it 
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would  have  affprded  very  strong,  if  not  conclusive  evidence 
of  a  relinquishment  of  the  abandonment.  But  isuch  was  not 
the  fact;  and  whatever  he  did,  appears  to  have  been  done  in 
good  faith,  and  with  a  view  to  the  preservation  of  the  pro- 
perty. But  this  case  is  very  distinguishable  from  that  of  the 
Chesapeake  Insurance  Company  t;^.  Stark.  There  the  under- 
writers had  refused  to  accept  the  abandonment,  and  the 
court  applied  the  rule  to  that  case.  TnTsuch  a  case  the 
assured  is  at  liberty  to  revoke  the  abandonment.  But  here 
the  owner  did  not  know  whether  the  undeiwriters  would 
refuse  or  accept  the  abandonment.  No  answer  had  been 
received  to  the  letter  of  abandonment,  and  the  assured  was 
left  in  uncertainty  as  to  his  right  of  revocation.  We  think, 
therefore,  that  there  was  no  act  of  ownership  exercised  by 
Stribling,  which  the  law  would  pronounce  a  revocation  of 
the  abandonment,  or  which  called  upon  the  court  below  ^> 
instruct  the  jury  that  they  ought  to  infer  a  revocation  from 
any  such  acts. 

The  other  circumstance  relied  upon  is ;  that  Sanderson, 
who  professed  to  act  as^the  agent  of  the  underwriters,  offer- 
ed to  supply  the  money  necessary  to  get  the  vessel  off,  and 
put  her  in  a  situation  to  pursue  the  voyage. 

What  effect  this  offer  would  have  had  upon  the  right  of 
the  assured  to  abandon,  until  the  experiment  to  get  off  the 
vessel  had  been  tried,  provided  such  offer  had  been  uncon- 
ditional and  made  before  the  abandonment,  either  by  the 
underwriters  themselves,  or  by  an  agent  fully  authorised  for 
that  purpose,  is  a  question  upon  which  we  give  no  opinion ; 
the  case  does  not  require  it.  The  authorities  on  this  point 
do  not  appear  to  be  in  perfect  harmony.  G  Mass.  Rep.  484. 
6  gerg.  <fe  Rawle,  500.  3  Mason,  27.  2  Term  Rep.  407. 
2  Wash.  C.  C.  Rep.  347. 

The  present  case  however  is  not  accompanied  with  these 
circumstances.  The  abandonment  here  had  actually  been 
made,  before  the  olFer  to  pa>  ihe  expenses  of  getting  off  the 
vessel;  and  no  answer  from  the  underwriters  had  been  re- 
ceived,  nor  did  Sanderson  undertake  to  decide  that  question 
for  them.  Although  he  ptofessed  to  act  as  the  agent  of  the 
anderwriters,  he  showed  no  aaihority  for  thai  purpose,  and 
Vol.  IV.— T 
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one  of  the  witoesses  swears,  that  he  thought  the  coarse  par- 
saed  by  him  was  desigoed  to  perplex  the  proceedings  in  re- 
lation to  the  Yessel ;  and  his  letter  to  Thorbam,  making  the 
offer  of  the  money ,  has  this  condition  :  ^'^I  reserve  to  the 
cc^mpany  all  right  of  defence,  in  case  they  should  not  be  lia- 
ble for  any  part  of  the  expenses  attending  the  business. 

Under  such  circumstances,  it  is  very  clear  the  assured  could 
not  be  required  to  waive  an  abandonment,  which  from  any 
thing  that  he  knew  might,  at  that  time,  have  been  accepted ; 
in  a  case  too  where  there  was  a  clear  and  undeniable  riffht 
to  abandon. 

The  court  below  did  not  therefore  err  in  refusing  to  in- 
struct the  jury,  that  they  opght  to  infer  from  the  evidence 
that  the  abandonment  had  been  revoked.  The  judgment 
must  be  affirmed. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  district  court  of  the  United  States  for  the 
district  of  Columbia,  liolden  in  and  for  the  county  of  Alex- 
andria, and  was  argued  by  counsel ;  on  consideration  where- 
of, it  is  ordered  and  adjudged  by  this  court,  that  the  judg- 
ment of  the  said  circuit  court  in  this  cause  be,  and  the  same 
is  hereby  affirmed,  with  costs  and  damages  at  the  rate  of  six 
per  centum  per  annum. 
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Samuxx.  D.  Harris,  Marshal  of  the  Unitsd  States  fob  thx 
District  of  MAssACHrsETXSf  Flaiktiff  in  Error  vs.  Jambs 
D*WoLF,  JuN,  Defbndant  in  Error. 

The  plaintiff  ID  repleTin,  James  D'WoIf,  claimed  the  merchandize  under  an  Miign- 
ment  executed  by  George  D' Wolf  and  John  Smith  to  him,  in  contideration  of 
a  huge  aum  of  money  due  by  them  to  Jamea  D'WoIf,  and  in  contideration  of 
ftdFaoeea  to  be  made  fb  them  by  him.    The  assignment  transferred  four  Tes- 
eels  and  their  cargoes,  three  of  which  vessels  were  then  at  sea,  and  one  in  New 
Tort  ready  to  sail,  the  property  of  the  assignors.    The  assignment  was  to  be 
Void  on  the  payment  to  James  D'Wolf  of  the  money  due  to  him ;  and  if  it 
should  not  be  paid,  the  assignee  to  enforce  the  pledge  by  process  and  arrest  in 
all  countries  or  places  whatsoever,  and  to  sell  the  same  for  the  payment  of  the 
amount  dtie  by  them,  the  assignors,  to  George  D*Wolf.    The  merchandise  for 
which  this  action  of  replevin  was  instituted,  was  part  of  the  return  cargo  of 
one  of  the  vessels.    The  defendant,  Harris,  pleaded  that  the  merchandize  was 
not  the  property  of  the  plaintiff,  but  of  George  D*  Wolf  and  John  Smith ;  and 
Justified  the  taking  of  the  goods  of  the  plaintiff,  as  marshal  of  the  district  of 
Massachusetts,  by  virtue  of  a  writ  of  attachment  sued  out  in  the  district  court 
of  the  United  States  for  the  district  of  Massachusetts,  in  which  suit  judgment 
was  obtained  against  George  D'Wolf.    On  the  trial,  the  plaintiff  in  the  reple- 
Tin  proved  the  assignment,  that  large  sums  of  money  were  due  to  him- by 
George  D'Wolf  and  John  Smith,  that  the  goods  were  part  of  the  property 
assigned,  that  he  had  used  all  proper  means  to  take  possession  of  the  goods, 
bat  was  prevented  by  the  attachment  issued  by  the  United  States.    The  de- 
fendant proved  that  the  goods  were  imported  into  the  United  States  by  D'Wolf 
and  Smith,  and  that  at  the  time  of  the  importation,  they  were  indebted  to  the 
United  States  for  duties  which  were  due  and  unpaid,  to  an  amount  exceeding 
the  value  of  the  merchandize  attached,  and  that  the  Octavia,  one  of  the  ves- 
sels assigned,  with  a  cargo  on  board  ready  for  sea,  was  at  New  York  at  the 
time  of  the  assignment ;  which  ship  was  liot  delivered  to  JamesjD'Wotf,  the 
assignee,  nor  were  the  bills  of  lading  assigned,  the  cargoes  on  board  the 
vessels  lieing  cbnsigned  to  the  masters  for  sales  and  returns. 
By  ihit  Court :  In  the  case  of  Conard  vs.  The  Atlantic  Insurance  CompaQy»  1 
Peters,  806,  it  was  decided  th^the  non  deliveiy  of  a  vessel  assigned  to  secure 
or  pay  a  bona  fide  debt,  did  not  make  the  assignment  absolutely  void.    This 
court  is  well  satisfied  with  that  opinion. 
The  deed  of  assignment  conveyed  to  the  assignee  a  right  to  the  proceeds  of  the 

outward  bound  cargoes  on  board  the  vessels  assigned  to  James  D*  Wolf. 
The  failure  of  George  l>'Wolf  to  deliver  to  the  assignee  the  copies  of  the  bills 
of  lading  which  were  in  his  possession,  did  not  leave  the  property  subject  to 
the  attachment  of  creditors,  who  had  no  notice  of  the  deed.  It  was  held  in 
the  case  of  Conard  vs.  The  Atlantic  Insurance  Company,  that  such  a  transfer 
gives  the  assignee  a  right  to  take  and  hold  those  proceeds  against  any  person 
but  the  eoosignae  of  the  cargo,  or  purchaser  from  the  consignee  without 
notice. 
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Tbtt  the  coDsigneefl  of  the  roercbaDdize  were  indebted  to  tbe  United  States  on 
duty  bondf  remaining  due  and  unpaid  at  the  time  of  the  importation,  did  not» 
under  the  titty-secoDd  section  of  the  act  of  March  2, 1799,  malce  the  merehan- 
dize,  as  to  the  United  States,  (he  property  of  the  consig;nees,  notwithstanding 
tbe  assignment ;  and  roalce  the  attachment  of  the  United  States  for  tlie  dttbt 
due  to  them  sufficient  to  bar  tbe  action  of  replevin  brought  by  tbe  i 


THIS  case  came  before  the  court  by  writ  of  error  to  the 
circuit  court  of  Massachusetts. 

Id  tbe  circuit  court,  the  defendant  in  error  instituted  an 
action  of  replevin  to  recover  a  quantity  of  merchandize  claim- 
ed by  him  under  a  special  assignment  executed  to  him  by 
George  D.  Wolf  and  John  Smith,  to  secure  debts  bona  fide 
due  to  him,  and  which  merchandize  had  been  seized  by 
Samuel  D.  Harris,  the  defendant  in  the  suit,  as  niarshal  of  the 
United  States,  under  executions  issued  at  the  suit  of  the 
United  States  against  George  O.  Wolf  and  John  Smith,  on 
judgments  obtained  against  them  for  duties.  The  marshal 
claimed  to  hold  the  merchandize  as  subject  to  the  execu- 
tions ;  and  the  cause  was  tried  in  the  circuit  court  in  Decem- 
ber 1827,  and  a  verdict  under  the  charge  of  the  court  was 
given  for  the  plaintifl*.  At  the  trial,  the  defendant  prayed 
the  court  to  give  certmn  instructions  to  the  jury,  which  the 
court  refused  to  give  ;  to  which  refusal  t!ie  defendant  except- 
ed, add  prosecuted  this  writ  of  error.  These  instructions 
appear  in  the  •pinion  of  the  court. 

The  case  was  submitted  to  the  court  without  argument, 
by  the  counsel. 

Mr  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court. 

This  is  a  writ  of  error  to  a  judgment  of  the  court  of  the 
United  States,  for  the  first  circuit  and  district  of  Massachu- 
setts, in  an  action  of  replevin  claiming  the  restitution  of 
twenty-three  cases  of  silks  which  had  been  attached  at  the 
suit  of  the  United  Slates,  against  George  D'Wolf.  The 
property  was  claimed  by  the  plaintiff  in  replevin,  under  a 
deed  datec  on  the  19th  of  November  1822,  executed  by 
George  D'Wolf  and  John  Smith,  in  which  they  acknow- 
ledged themselves  to  be  severally  indebted  to  the  said  James 
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D'Wolf,  in  large  sums  of  money,  and  agreed,  in  considera- 
tion thereof,  and  in  consideration  of  other  advances  to  be 
made  by  the  said  James  D'WoIf,  to  convey,  and  did  convey, 
to  the  said  James  D'Wolf  the  ship  Octavia,  then  lying  in  the 
port  of  New  York  nearly  ready  for  sea,  and  the  three  brigs 
Quill,  Arab,  and  Friendship,  then  actually  at  sea,  their  tackle, 
6lc.  and  the  proceeds  and  investments  of  their  cargoes,  &c. 
which  said  vessels  and  cargoes  were  the  property  of  the 
said  George  D'Wolf  and  John  Smith.  To  this  conveyance 
a  c<Jiidition  was  annexed,  that  it  should  be  void  on  the  pay- 
ment to  James  D'Wolf  of  the  money  which  should  be  due 
to  him ;  on  the  failure  to  pay  which  it  should  be  lawful  for 
the  said  James  D'Wolf,  at  any  time  or  times,  to  enforce  the 
pledge  by  process,  and  arrest  of  the  premises  or  any  part 
thereof  in  all  courts  or  places  whatsoever,  and  cause  the 
same  to  be  sold,  and  the  proceeds  to  be  applied  in  satisfac- 
tion of  the  moneys  which^may  then  be  due  from  them,  or 
either  of  them.  The  silks  were  part  of  .the  return  cargo  of 
one  of  these  vessels. 

The  defendant  pleaded  that  the  said  silks  were  not  the  pro- 
perty of  the*  plaintiff,  but  of  George  D'Wolf  and  Smith ;  and 
justified  the  taking  thereof,  as  marshal  of  the  district,  by  vir- 
tue of  a  writ  of  attaciiment  sued  out  of  the  court  of  the 
United  States  for  the  said  district,  in  which  suit  the  United 
States  obtained  judgment  against  the  said  George  D'Wolf. 

At  the  trial,  the  plaintiff  proved  his  deed  of  assignment, 
that  the  silks  were  part  of  the  proceeds  of  the  cargoes  of 
the  ship  Octavia.and  brig  Arab,  that  he  had  used  all  proper 
means  to  take  possession  of  them,  and  that  they  were  at- 
tached by  the  defendant,  as  marshal,  by  virtue  of  process 
sued  out  by  the  United  States.  He  also  proved  debts  against 
George  D'Wolf  and  John  Smith,  severally,  on  iiccount  of 
his  advances  for  them,  which  were  intended  to  be  secured 
by  the  deed  of  assignment,  to  a  very  large  amount. 

The  defendant  proved  that  the  said  silks  were  imported 
into  the  United  States,  consigned  to  George  D'Wolf  and 
John  Smith,  and  that  at  the  time  of  the  importation  of  said 
silks,  said  George  D'Wolf  and  John  Smith  were  indebted  to 
the  United  States  in  bonds  given  by  them  respectively  for 
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duties  which  were  then  dae  and  unpaid,  to  an  amount  much 
exceeding  the  value  of  the  silks  replevied.  The  defendant 
also  proved,  that  at  the  time  the  deed  of  assignment  was 
executed,  the  ship  Octavia  lay  at  New  York,  with  her  cargo 
on  board,  nearly  ready  for  sea ;  but  that  possession  was  not 
delivered,  nor  were  the  bills  of  lading  indorsed  or  delivered 
to  the  plaintiff.  The  cargoes  were  consigned  to  the  several 
masters  for  sales  and  returns. 

Many  other  circumstances  were  given  by  the  plaintiff  in 
evidence,  to  show  the  fairness  of  the  deed  of  assignment ; 
which  were  met  on  the  part  of  the  defendant  by  other  cir- 
cumst^ances,  on  which  he  relied  to  show  that  in  point  of  law 
it  was  fraudulent.  These  do  not  affect  the  opinions  given 
by  the  circuit  court,  to  which  exceptions  were  taken ;  and 
therefore  are  not  recited. 

After  the  testimony  was  closed,  the  defendant's  counsel 
moved  the  court  to  instruct  the  jury  that  the  deed  of  assign- 
ment was  fraudulent  as  to  creditors,  and  void.  This  instruc- 
tion the  court  refused 'to  give;  but  left  it  to  the  jury  to 
determine  upon  all  the  evidence  of  the  case,  whether  the 
said  deed  was  executed  with  an  intent  to  defraud  or  delay 
the  creditors  of  the  said  George  D'Wolf  and  John  Smith, 
and  if  so  executed,  then  the  same  was  fraudulent,  and  void 
as  to  such  creditors. 

As  the  whole  question  of  fraud  was  submitted  to  the  jury, 
it  is  incumbent  on  the  plaintiff  in  error,  if  he  would  support 
this  exception,  to  show  some  ddect  in  the  deed  itself,  which 
makes  it  absolutely  void  as  to  creditors,  whatever  may  be 
the  fairness  of  intent  with  which  it  was  executed.  He  re- 
lies on  the  fact,  that  possession  of  the  Octavia  was  not  de- 
livered as  making  the  deed  of  assignment  absoldtely  void. 

This  question  was  decided  upon  full  consideration  in  the 
case  of  Conard  vs.  The  Atlantic  Insurance  Company,  1  Pe- 
ters, 386,  and  this  court  is  well  satisfied  with  that  opinion. 
.  The  counsel  for  the  defendant  also  prayed  the  court  to 
instruct  the  jury,  that  although  the  deed  of  assignment  might 
be  valid,  it  could  not  transfer  a  right  to  the  proceeds  of  the 
outward  bound  cargoes ;  which  instruction  the  court  refused 
to  give. 
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This  question  also  is  decided  in  the  case  of  Conard  V9» 
The  Atlantic  Insurance  Company. 

The  counsel  for  the  plaintiff  also  moved  the  court  to  in- 
struct the  jury,  that  the  failure  of  George  D'Wolf  and  John 
Smith  to  deliver  to  James  D'Wolf  the  copies  of  the  bills  of 
lading  which  were  in  their  possession,  severally,  when  the 
bills  of  lading  were  executed,  leaves  the  property  subject  to 
the  attachment  of  creditors  who  had  no  notice  of  the  deed. 
This  instruction  the  court  refused  to  give. 

In  the  case  of  Conard  vs.  Th.e  Atlantic  Insurance  Com- 
pany, the  court  determined  that  a  deed  of  assignment,  such 
as  was  executed  in  this  case,  was  capable  of  transferring  the 
right  to  the  proceeds  of  the  outward  cargo  as  between  the 
parties ;  of  consequence  such  transfer  gives  the  assignee  a 
right  to  take  those  proceeds  and  hold  them  against  any  per- 
son but  the  consignee  of  the  cargo,  or  person  who  is  a  pur- 
chaser from  the  consignee,  without  notice.  These  principles 
were  settled  in  the  case  which  has  been  already  cited. 

The  counsel  also  moved  the  court  to  instruct  the  jury, 
that  if  the  consignees  of  the  said  silks  w^re  at  the  time  in- 
debted to  the  United  States,  on  duty  bonds  remaining  due 
and  unpaid,  then,  that  by  virtue  of  the  sixty-second  section 
of  the  act  for  the  collection  of  duties,  passed  the  2d  of 
March  1799,  the  said  goods  were,  as  to  the  United  States, 
the  goods  of  the  said  consignees,  notwithstanding  the  said 
deed,  and  in  the  legal  custody  of  the  said  collector;  and  that 
the  attachment  in  favour  of  the  United  States  was  good  and 
sufficient  to  bar  the  action. 

This  instruction  was  refused. 

This  question  was  considered  and  determined  in  the  case 
of  Harris  vs.  Dennie,  decided  at  this  term: 

The  questions  raised  in  this  cause  have  all  been  decided 
in  this  court  as  they  were  decided  by  the  circuit  court. 
There  is  no  error  in  the  opinions  to  which  exceptions  have 
been  taken ;  and  the  judgment  of  the  circuit  court  is  affirmed 
with  costs. 
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John  Bsaty,  Plaintiff  in  Eebor  vs.  The  Lesseb  of  A.  Know- 

LEB  AND  OTHEBS,  DEFENDANT  IN  ErBOB. 

Ejectment  The  defendtnt  claimed  the  land  in  contiOTeny  aider  a  tax  aalp, 
which  was  made  by  a  company  incorporated  by  the  legislature  of  Coonecticat, 
in  1796,  called  "  The  proprietors  of  the  half  miUion  of  ecres  of  land  lying 
south  of  lake  Eric,"  and  incorporated  by  an  act  of  the  legislature  of  Ohio,* 
passed  on  the  loth  of  April  1803,  by  the  name  of  **  The  proprieton  of  the  half 
million  of  acres  of  land  lying  south  o  f  lalce  Erie,  called  the  sufferers'  land.'*  In 
1806  the  legislature  of  Ohio  imposed  a  land  tax,  and  authorised  the  sale  of 
the  lands  in  the  state  for  unpaid  taxes,  giving  to  the  owners  the  right  to  redeem 
within  one  year  after  the  determination  of  their  minority.  This  act  was  Id 
force  in  1808.  In  lSi)S  the  directors  of  the  company,  incorporated  by  the 
legislatures  of  Connecticut  and  Ohio,  assessed  two  cents  per  acre  on  the  lands 
of  the  company,  for  the  payment  of  the  tax  laid  by  the  state  of  Ohio,  and 
authorised  the  sale  of  those  lands  on  which  the  assessments  were  not  paid. 
The  lands  purchased  by  the  defendant  were  the  property  of  minors  at  the  tlma 
of  the  sale,  they  having  been  sold  to  pay  the  said  assessq^ents  under  the  autho- 
rity of  the  directors  of  the  company.  Held,  that  the  sale  of  the  land  under 
which  the  defendant  claimed  was  void. 

The  provisions  in  the  act  of  incorporation  of  Ohio,  that  it  should  be*  considered 
a  public  act,  must  be  regarded  in  courts ;  and  its  enactments  noticed  without 

.  being  specially  pleaded,  as  would  be  necessary  if  the  act  were  private.    [107] 

That  a  corporation  is  strictly  limited  to  the  exercise  of  those  powers  which  are 
specifically  conferred  on  it,  will  not  be  denied.  .The  exercise  of  the  corporate 
franchise,  being  restrictive  of  individual  rights,  cannot  be  extended  beyond  the 
letter  and  spirit  of  the  act  of  incorporation.    [168] 

From  a  careful  inspection  of  the  whole  act,  it  clearly  appears  that  the  incorpora- 
tion of  the  company  was  designed  to  enable  the  proprietors  to  accompttsb  spe- 
cific objects,  and  that  no  more  power  was  given  than  was  considered  neeei- 
sary  to  attain  those  objects.    [171] 

The  words,  "  all -necessary  expenses,  of  the  company,*'  cannot  be  so  constniea 
to  enlarge  the  poWer  to  tax,  which  is  given  for  spedfic  purposes.  A  tax  by 
the  state  is  not  a  necessary  expense  of  the  cQmpany,  within  the  meening  of 
the  act.  Such' an  expense  can  only  result  from  the  action  of  the  company  in 
the  exercbe  of  its  corporate  powers.    [171] 

The  provision  in  the  tenth  section,  '*  that  the  directors  shall  have  power  to  do 
whatever  shall  appear  to  them  to  be  necessary  and  proper  to  be  done  for  the 
well  ordering  of  the  interests  of  the  proprietors,  not  contrary  to  the  laws  of  the 
state,"  was  not  intended  (o  give  unlimited  power,  but  the  exercise  of  a  dia- 
cretion  within  the  scope  of  the  authority  conferred.    [171] 

FROM  the  circuit  court  of  Ohio. 

This  was  an  ejectment  for  lands  in  the  state  of  Ohio;  and 
on  the  triaKin  the  circuit  court  the  defendant  excepted  to 
the  charge  of  the  court,  and  prosecuted  this  writ  of  error. 
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The  facts  are  fully  stated  in  the  opinion  of  the  court. 
The  case  was  argued  by  Mr  J.  C.  Wright^  for  the  plain- 
tiff; and  by  Mr  Yinjton  for  the  defendant; 

Mr  Wright  contended,  that  the  court  below  erred  in  their 
instruction  to  the  jury. 

1.  In  instructing  the  jury,  that  the  directors  of  the  com- 
pany incorporated  by  the  legislature  of  Comiecticut  in  the 
year  1796,  designated  as  the  *' the  Proprietors  of  the  half 
millions  of  acres  of  lands  lying  on  the  south  of  lake  Erie,"  and 
by  a  law  of  Ohio  passed  the  15th  of  April  1830,  had  no  legal 
authority  to  assess  the  tax  on  the  land,  for  the  non-payment 
of  which  it  was  sold. 

3.  That  the  proprietors  of  the  land  included  in  the  provi- 
sions of  the  acts,  who  were  minors,  were  not  bound  bt  the 
assessment  of  the  tax,  and  the  sale  of  the  land. 

He  said  the  only  questions  which  arose  on  the  case  are 
these ;  nothing  else  was  excepted  to  on  the  trial. 

Those  insuuctions  involve  the  construction  of  certain 
laws  of  Connecticut,  and  of  the  state  of  Ohio;  which,  in 
genera],  have  received  no  interpretation  from  the  courts  in 
those  states. 

The  correctness  of  the  instructions  will  depend  on  the  law 
of  Ohio ;  that  of  Connecticut  having  been  introduced  to 
show  ihe  history  of  the  transaction  out  of  which  this  con- 
troversy has  arisen.  But  as  the  company  was  organized  un- 
der the  law  of  Ohio,  and  in  a  manner  entirely  different  from 
that  of  the  law  of  Connecticut,  and  the  tax  was  laid  accord" 
ing  to  its  provisions,  that  is  to  be  put  out  of  the  question. 

It  #as  objected  fo  the  validity  of  the  assessment  of  the 
ta](r  that  the  charter  does  nbt  authoirise  the  directors  to  as- 
sess a  tat  to  pay  that  levied  by  the  legislature  of  Ohio*  It 
is  conceded  at  once,  that  the  power  is  not  given  in  express 
terms,  but  is  fully  included  in  the  several  powers  to  assess  a 
tax.    Act  of  the  15th  of  April  1803,  sec.  2. 

The  pkinand  obvious  reading  of  this  grant  of  poxrer  is, 

^^to-  defray  all  necessary  expenses  of  the  said  company  in 

purchasing  and  extinguishing  the  Indian  claims  of  title,  sur- 

▼0yiDg«  locating,  making  partition  of  the  land ;  ^nd  to  defray 

Vol.  IV.— U 
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all  other  necessary  expenses  of  said  companj,  power  is 
given,"  &c. 

Two  descriptions  of  powers  are  confided  to  the  directors 
by  this  provision.  The  first  relates  to  expenses  necessary 
for  specified  objects;  and  the  second  is  equally  plenary  to 
all  purposes;  ^'  to  defray  the  necessary  expenses  of  the  sahl^ 
company." 

This  power  is  also  included  in  the  tenth  section  of  the  act, 
"to  do  whatever  shall  to  them  appear  necessary  and, proper 
for  the  well  ordering  and  interest  of  the  companyi  not  con- 
trary to  the  laws  of  the  state. 

If  the  directors,  in  the  exercise  of  their  discretion,  thought 
the  money  to  be  raised  by  this  assessment  was  pr<yper  to  de- 
fray necessary  expenses,  or  useful  for  the  well  ordering  of 
the  company,  they  had  full  power  to  lay  the  tax.  It  would 
be  difficult  to  employ  words  to  convey  a  more  unlimited  dis- 
cretion to  the  directors;  and  their  view  in  laying  the  tax  is 
clearly  developed  in  the  vote. 

"  Voted  unanimously  that  a  tax  of  two  cents  on  the  pound 
be  assessed  to  defray  the  expenses  of  a  tax  laid  by  the  legis- 
lature of  Ohio,  &c.  and  all  other  necessary  expenses  for  the 
good  of  the  proprietors  of  the  said  land." 

If  the  directors  had  power  to  assess  the  tax,  then,  2.  Were 
the  infant  lessors  bound  by  the  assessment  1 

It  will  hardly  be  contended  that  minors  :cannol  in  any 
event  be  clothed  with  powers  as  corporators;  that  is  indis- 
putable. The  resolve  of  the  state  of  Connecticut  released 
and  quit  claimed  to  eighteen  hundred  individuals  named  in 
the  act,  the  half  million  of  acres,  *^  and  to  their  legal  repre- 
sentatives where  dead,  and  to  their  heirs  and  assigns  for 
ever."  Swan's  Ohio  Land  Laws,  81  to  100.  The  ancestor 
of  the  lessors  of  the  plaintiflfwas  then  alive,  and  one  of  the 
persons  named  in  the  resolve.  He  took  an  estate  in  fee  as 
a  tenant  in  common  with  all  the  others.  In  1792  Connecticut 
constituted  these  grantees  a  corporation,  and  gave  them, 
their  heirs  and  assigns,  succession  as  corporators;  and  pro- 
vided that  the  expenses  and  taxes  should  only  be  a  charge 
on  the»land.  The  ancestor  of  the  plaintifi^s  lessors,  with  the 
other  grantees,  organized  the  corporation  under  this  act,  and 
partook  of  all  the  powers  it  conferred.    By  his  death  in  1800 
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Ae  ioterest  he  held  in  the  land  devoWed  upon  hii  heirsrsao^ 
ject  to  tbe  corporation ;  and  by  the  very  terms  of  the  charter 
they  took  his  place  as  corporators,  representing  together  in  the 
corporation  tbe  interest  their  parent  had  represented  alone. 
These  heirs  were  owners  and  proprietors  of  their  ancestorVi 
•hare  in  the  lands,  when  Ohio  incorporated  them  with  all 
^  tbe  owners  and  proprietors.''  This  suit  was  brought  in 
1835  when  all  the  heirs  were  probably  of  age,  as  the  tax 
was  laid  in  1808; 

Under  the  law,  the  lands  were  divided,  and  two  thousand 
four  hundred  acres  were,  set  apart  for  the  interest  of  Douglass, 
the  ancestor  of  the  lessors  of  the  plaintiff.  This  division^  the 
lessors  recogniie  and  ratify.  They  bring;  ^it  for  a  part  of  the 
allotment  assigned  to  them  in  jthe  dirisiop ;  and  not  for  an  un- 
divided sixth  of  the  two  thousand  four  hundred  acres,  pert 
of  the  five  hundred  thousand  acres.  They  avail  themselves 
of  the  act  of  incorporation,  and  yet  claim  they  are  not.cor- 
porators,  mot  bound  by  the  acts  of  the  directors  under  it. 

The  adult,  as  well  as  the  minor  heirs,  have  all  gone  on  as 
€orporat<Mrs.  No  dissent  was  ever  expressed ;  but,  on  the 
contrary,  all,  as  one,  represent  the  share.  If  these  minors  are 
not  bound  by  the  acts  of  the  corporation,  all  remains  as  at  the 
dea.th  of  their  anCestoir  in  1808 ;  and  the  partition  must  be 
gone  into  anew ;  and  the  separate  allotment,  under  which  the 
forest  has  disappeared,  and  the  wilderness  has  been  made  to 
blossom  as  the  rose,  is  all  to  be  done  aWay,  and  the  lands 
thrown  into  common.  Every  thing  in  the  country  will  thus 
be  thrown  into  confusion. 

Would  thu  be  just  to  the  co-tenants  1  and  yet  it  is  the 
inevitable  result  of  the  principles  given  in  the  instructions  to 
die  jury. 

•V  • 
Mr  Vinton,  for  the  defendant  in  error,  contended, 

1.  That  the  lessors  of  the  defendant  in  error  were  not 
parties  to,  or  bound  by  said  acts  of  incorporation. 

2.  That  the  directors  under  the  Ohio  act  of  incorporation 
had  no  power  to  assess  a  tax  to  pay  a  state  tax  of  that  state. 

3.  That  the  tax  was  void  for  uncertainty,  it  being  assessed 
in  part  for  undefined  purposes. 
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4.  That  the  sale  being  conducted  contrary  to  the  manner 
prescribed  by  the  laws  of  Ohio,  was  void. 

5.  Th6  sale  was  void,  because  the  collectpr  omitted  to  give 
the  notice  required  by  said  act  of  incorporation  of  the  time 
when  the  tax  vrould  become  due. 

It  has  been  holden  by  this  court,  that  a  grant  to  a  private 
corporation  is  a  contract;  and  consequently,  to  bind  the  cor- 
porators, their  assent,  express  or  implied,  must  be  had.  Dart- 
mouth College  t;«.  Woodward,  4  Wheat.  659, 657, 682.  Ellis 
V8.  Marshall,  2  Mass.  275,  279. 

It  therefore  becomes  necessary  to  inquire  if  this  is  a  pri-* 
vate  corporation ;  and  if  so,  whether  the  defendants  in  error 
bad,  by  their  assent,  express  or  implied,  made  themselves 
parties  to  it.  In  4  Wheat.  668,  669,  public  corporations  are 
defined  '*  to  be  such  only  as  are  founded  by  the  government 
for  public  pwrpoBea^  where  the  whole  intertetti  belong  also 
to  the  government."  This  definition  will  test  the  character 
of  the  corporation  in  question.  The  entire  interest  of  this 
corporation  consisted  of  private  property,  and  the  purpose  of 
the  act  waa  the  regulation  of  that  property  for  the  benefit  of 
the  proprietors. 

The  government  of  Ohio  had  no  interest  in  the  corporation; 
nor  did  it.  seek  to  attain  any  purpose  of  its  own  by  the  ajct 
of  incorporation.  The  declared  objects  of  the  act  were,  to 
enable  the  proprietors  of  the  sufferers'  lands,  "  to  extinguish 
the  Indian  title ;  to  survey  them  into  townships  or  otherwise* 
and  make  partition  of  them  among  themselves."  These  ve 
all  private  purposes,  intended  for  their  own  enfblument  and 
advantage.  The  corporation  is  therefore,  in  its  nature,  a 
private  corporation.  Here  an  inquiry  arises  as  to  the  efiect 
of  the  last  section  of  the  act  of  incorporation,  which  declares 
that  act  to  be  a  public  act^  A  similar  enactment  has  been 
introduced  intp  the  bank  charters  of  that  state,  which  no  one 
ever  imagined  to  be  public  corporations  on  that  account. 
The  evident  intention  of  this  declaration  is  not  to  change 
the  nature  of  the  corporation ;  but  to  relieve  the  corporators 
from  the  inconvenience  of  special  pleading,  and  mfJiing  proof 
of  their  corporate  existence,  according  to  the  usages  of  the 
common  law»    To  this  extent  the  provision  is  politic  and 
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reatoDable ;  bat  to  go  beyond  that,  and  give  it  the  effect  of 
makiog  the  corporatioo  a  public  corporatiooi  in  the  sense 
of  the,  definition  laid  down,  would  be  unreasonable,  and 
according  to  the  principles  settled  by  this  court  in  the  Dart* 
mouth  College  case,  not  in  the  power  of  the  legislature  of 
Ohio.    4  Wheat.  671,  672. 

This  brings  us  to  the  question  of  assent.  No.eipress  assent 
by  the  defendants  in  error  to  this  act  of  incorporation  is  pre- 
tended. 

An  implied  assent  is  relied  upon.  Jonathan  Douglass,  the 
ancestor  of  the  defendants  in  error,  died  in  1800.  The 
act  of  incorporation,  by  the  legislature  of  Ohio,  was  passed 
in  1803.  And  in  1808  the  laqd  in- controversy  was  sold 
te  pay  a  tax  assessed  under  that  act  At  the  time  of  the 
sale,- four  of  the  defendants  in  error  were  minors ;  and  conse* 
qiiently  not  able  in  law  to  contractor  assent  to  become  cor- 
porators. 

Assent,,  in  such  a  case,  is  not  one  of  the  exceptions  to  the 
legal. disabilities  of  infants.  Lapse  of  time  is  relied  upon  to 
raise  a  presumption  of  assent;  the  common  law  fixes  the 
period  at  which  the.  presumption  arises,  at  the  end  of  twenty 
years ;  which  had  not  elapsed  when  this  suit  was  instituted. 
The  counsel  for  the  plaintiff  in  error  has ,  argued,  that  the 
present  claimants  took  the  estate  of  their  ancestor  as  be  left 
it ;  and  has,  on  this  ground,  endeavoured  to  make  out  the 
power  of  the  legislature  of  Ohio  to  bind  them  by  its  act ;  be^- 
cause  the  legislature  off  Connecticut  had,  in  1796,  incorpo- 
rated the  proprietors  of  these  lands  to  enable  them  to  effect 
fimiiar  objects. 

There  is  no  proof  that  Jonathan  Douglass  ever  gave  his 
assent  to  the  Connecticut  act,  and  if  he  did,  it  has  no  con- 
nexion with  the  present  casei  The  affairs  of  the  Connecti- 
cut corporation  were  conducted  by  a  board  difierenlly 
organised,  and  called  by  a  different  name  from  the  board  of 
directors  which  assessed  the  tax  under  which  the  land  in 
controversy  was  sold.  The  proceedings  now  called  in  ques- 
tion were  bad  under  the  act  of  Ohio.  Douglass  died  in  1 800, 
and  it  could  not  be  one  of  the  conditions  on  hkh  his  heirs 
inherited  his  estate  (hat  they  should  become  parties  to  Kn 
act  of  incorporation  that  the  state  of  Ohio,  which  then  had 
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no  being  as  a  state,  might  pass  three  years  after  bis  death. 
Nor  does  it  follow,  that  because  the  ancestor  or  his  heirs 
were  parties, to  one  corporation,  that  therefore  they  were 
bound  to  become  parties  to  a  new  and  distinct  corporation, 
created  by  another  and  independent  authority.  It  has  been 
urged  upon  the  court  that  if  this  doctrine  prevail,  it  will 
overturn  a  great  amount  of  property;  but  that  no  more 
proves  the  fact  of  assent,  than  if  it  would  only  overturn  a 
small  amount.  It  has  been  further  contended,  that  the  suit 
now  pedding  is  predicated  from  the  partition  made  by  the 
directors  under  the  Ohio  act  of  incorporation,  and  conse- 
quently affirms  their  proceedings,  and  estops  the  defendants 
in  error  from  denying  the  fact  of  their  assent.  No  principle 
of  law  is  better  settled,  than  that  one  tenant  in  common 
may  bring  an  ejectment  against  his  companion  to  be  let  into 
possession.  Every  such  tenant  has  a.  right  to  the  common 
enjoyment  of  the  whole  and  every  part  of  the  premises } 
and  against  all  strangers,  he  has  an  exclusive  right  of  pos-' 
session  to  the  whole  and  every  part  thereof.  From  this  prin- 
ciple, it  follows,  as  a  necessary  consequence,  that  he  has  a 
right  to  his  possessory  action  against  such  stranger  for  the 
whole  or  any  part  of  the  premises.  The  suit  then,  against 
the  plaintiff  in  error  as  a  trespasser  upon  a  specific  part  of 
this  {rant  of  the  land,  b  no  admission  by  the  defendants  of  a 
partition ;  and  consequently  is  no  affirmance  of  the  partition, 
if. any  was  madie  by  the  directors;  which  the  record  does 
not  show. 

2.  The  second  point  denies  the  authority  of  the  directors 
10  assess  the  tax  in  question.  In  the  case*  of  Head  V9.  Pro- 
viden<fe  Insurance  Company,  2  Cranch.  167, 1  Condens.  Rep. 
371,  the  court  say,  that  "a  corporation  may  correctly  be 
said  to  be  precisely  what  the  incorporating  act  has  made  it, 
to  derive  all  its  powers  from  that  act,  and  to  be  oapabfe  of 
exerting  its  faculties  only  in  the  manner  that  act  autho- 
rises ;*'  and  in  4  Wheat.  636,  this  court  define  a  corporation 
in  these  words,  "  it  is  the  mere  creature  of  the  law^  and  pos- 
sesses only  those  properties,  which  the  charter  of  its  creation 
confers  upon  it,  either  expressly  or  as  incidental  to  iti  very 
existence."  Its  powers  are  therefore  to  be  construed  strictly. 
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To  determine  the  question  of  the  power  of  the  direclori  to 
assess  the  tax,  it  is  necessary  to  look  into  the  incorporating 
act,  and  to  examine  it  in  all  its  parts. 

It  is  not  ptietended  that  the  act  confers  an  express  grant 
of  power  to  assess  the  tax.  The  inquiry  then  arises,  was 
the  power  incidental  to  the  existence. of  the  corporation? 
A  formal  and  specific  enumeration  of  the  purposes  for  which 
the  corporation  was  created  is  set  out  in  the  preamble,  and 
also  in  the  second  section  of  the  act 

They  are,  *^  to  extinguish  the  Indian  title  to  the  grant  of 
a  half  million  acres  of  land,  to  survey  and  locate  the  same 
into  townships  or  otherwise,  and  to  make  partition  among 
the  proprietors.*'  To  effect  these  objects,  and  to  defiray  all 
other  necessary  expenses  of  said  company,  power  was  given 
to  the  directors  to  levy  taxes.  Was  the  tax  assessed  by  the 
state  of  Ohio,  a  company  t^harge  or  expense?  The  tax  of 
the  state  was  a  lien  upon  the  estate  of  each  tenant  in  oom- 
mon,  which  his  companion  was  no  more  bound  to  pay,  than 
he  would  be  to  discharge  the  lien  of  a  judgment  at  law,  or 
a  mortgage  of  his  co-tenant.  The  twenty-third  section  of 
the  act  of  Ohio  assessing  the  state  tax,  is  conclusive  of  this 
point. 

It  enacts,  that  when  any  tract  of  land  charged  with  tax, 
is  owned  by  two  or  more  persons,  the  collector  shall  re- 
ceive from  any  person  tendering  the  same,  his  or  her  propor- 
tion of  the  tax  due  thereon. 

Under  this  provision  of  the  act,  any  one  of  the  proprie- 
tors might,  by  paying  his- proportion  of  the  tax,  discharge 
the- lien  of  the  state  upon  his  estate.  And  his  interest  could 
no  more  be  affected  by  the  sale  of  the  right  of  his  compa- 
nion for  non-payment,  than  if  that  right  were  conveyed  away 
by  the  companion  himself,  or  sold  to  pay  a  judgment  at  law. 
Tjie  tax  of  the  state  then  was  not  a  company  charge ;  nor 
was  the  payment  of  it  by  the  company  in  any  way  necessary- 
or  incidental  to  the  extstence  of  the  corporation.  Again, 
was  the  aid  of  the  corporation  necessary  to  enable  thestote 
to  collect  its  tax  ?  The  power  of  the  state  to  collect  its 
own  taxes  by  its  own  agents,  cannot  be  denied. 

If,  therefore,  we  find  the  state  did  create  its  own  agents 
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for  the  collection  of  this  tax,  and  put  into  their  (landi  all  the 
necessary  means  to  discharge  this  duty,  every  presdmptiop 
in  favour  of  collecting  it  by  the  agents  of  the  corpoiiition 
is  excluded.  On  looking  into  the  tax  law  of  Ohio,  we  find 
the  tax  covered  all  the  lands  in  the  state,  the  company's  lands 
included ;  that  agents  were  appointed  to  collect  all  thp  tat 
without  any  exception ;  for  this  purpose,  the  fttate  was  divided 
.into  collection  districts,  one  of  which  embraced  the  ladd  in 
controversy.  The  aid  of  the  company,  therefore,  was  not 
necessary  to  a  perfect  execution  of  the  law  of  Ohio;  and  the 
means  provided  by  the  legislature  for  its  execution  excludes 
the  idea,  that  it  relied  upon  this  corporation  for  any  such 
assistance  as  it  thought  proper  to  volunteer. 

But  it  has  been  insisted,  that  thi  tenth  section  of  the  act  of 
incorporation  confers  upon  the  directors  the  power  to  assess 
a  tax  to  pay  a  tax  of  the  state.  It  empowers  them,  in  general 
terms,  to  do  whatever  to  them  shall  appear  necessary  and 
proper  to  be  done  for  the  well  ordering  and  interest  of  the 
proprietors,  not  contrary  to  the  laws  of  Ohio.  This  section 
contains  no  specific  and  substantive  grant  of  power.  It 
ought,  therefore,  to  be  construed  to  be  a  general  grant  of 
the  means  necessary  aiid  proper  for  the  execution  of  the  spe- 
cified purposes  of  the  act  of  incorporation. 

So  understood  it  does  not  in  fact  enlarge  the  powers  of 
the  corporation,  and  seems  to  have  been  introduced  into  the 
act  from  abundant  caution. 

3.  Before  the  examination  of  the  remaining  points,  it  may 
be  proper  to  notice  an  obiettion  that  has  been  urged  by 
the  opposing OQunsel  It  is  inaisted  that  we  are  not  at  liberty 
to  present  either  of  these  points  to  the  court ;  because  they 
do  not  form  part  of  the  opinion  of  the  court  below,  to  which 
exceptions  were  taken  at  the  trial.  The  objection  is  predi- 
cated from  the  supposition,  that  the  writ  of  error  was  sued 
out  to  reverse  the  qpinian  of  the  court,  instead  of  the  judg- 
ment itself.  The  writ  covers  the  whole  record;  and  if  it 
shall  appear  from  an  inspection  of  it,  that  there  is  ilo  error 
in  the  judgment,  it  cannot  be  reversed,  whatever  may  be  tiie 
errors  in  the  opinion  of  the  court. 

The  record  sets  out  the  proof  of  the  title  of  the  plaintifls 
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below.  It  is  a  perfect  title.  The  title  of  the  defendant 
below,  at  proved  by  him,  is  also  spread  upon  the  record.  If 
that  title  is  defective,  it  cannot  avail  him  against  the  perfect 
.  title  of  his  opponents.  We  are  therefore  at  liberty  to  ex* 
amine  that  title  as  it  appears  on  the  record. 

The  third  objection  then  is,  that  the  tax  was  void,  being 
assessed  in  part  for  undefined  purposes.  The  objects  of 
the  tax  are  declared  in  the  resolution  of  assessment  to 
be  *^  to  defray  the.  expenses  of  a  tax  laid  by  the  state  of 
Ohio,  and  other  necessary  expenses  for  the  good  of  the  pro- 
prietors of  the  said  land."  The  taxing  power  of  the  corpo- 
ration is  limited  to  certain  purposes  specified  in  the  in- 
corporating- act,  whidh  would  doubtless  include  the  means 
necessary  and  proper  for  the  full  attainment  of  those  pur- 
poses. It  must  be  exercised  within  those  limits ;  and  in  such 
a  manner,  that  it  can  be  known  with  certainty  whether 
.they  have  been  exceeded.  If  otherwise,  its  assumptions  of 
power  could  neither  be  detected  nor  controlled.  For  exam- 
ple, let  it  be  conceded  that  the  corporation  had  no  power 
to  assess  a  tax  to  pay  a  tax  of  the  state  ;  is  it  not  apparent 
that  a  tax  for  that  purpose  might  be  assessed  under  the 
vague  terms  "  for  the  good  of  the  proprietors  !"  The  unde- 
fined portion  of  the  tax  must  therefore  be  void. 

The  tax  is  one  entire  and  indivisible  thing  ;  and  if  void  for 
part,  it  must  be  for  the  whole.  It  cannot  be  ascertained 
bow  much  of  the  land  in  controversy,  if  any  part  of  the  tax 
was  authorised,  was  sold  to  pay  the  valid,  and  how  much 
the  invalid  portion  of  the  tax. 

4.  The  sale  was  contrary  to  the  laws  of  Ohio.  By  the  tenth 
section  of  the  act  of  incorporation  the  directors  were  res- 
trained from  doing  those  things  that  were  contrary  to  the 
laws  of  the  state.  The  collectors  of  the  state  tax  were  re- 
quired to  reside  in  their  collection  districts,  to  give  bond  and 
security  to  the  state  for  the  faithful  collection  and  paying 
over  the  tax  to  the  state  treasurer.  The  sale  and  collection 
in  this  case  was  made  by  a  company  collector,  residing  in  a 
distant  state  ;  who  gave  no  bond  to  the  sttfte,'nor  was  in  any 
manner,  accountable  to  it.  The  sale  was  made  without  the 
reservation  o^  the  right  of  redemption,  which  the  law  of 
Vol.  IV.— V 
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Ohio  secured  to  infants,  and  toothers  labouring  under  legal 
disabilities.  The  collector  for  the  corporation  exacted  fees 
and  charges  not  allowed  by  the  laws  of  Ohio ;  and  thus  in- 
creased the  amount  of  the  tax  beyond  what  the  state  collec- 
tor was  authorised  to  receive. 

In  all  these  particulars,  and  others  that  might  be  enume- 
rated, the  sale  was  contrary  to  the  settled  law  and  .policy  of 
Ohio,  and  therefore  vicious. 

5.  Admitting  the  corporation  had  the  power  to  assess  and 
collect  the  tax  in  question ;  still  In  making  the  collection 
the  company's  collector  did  not  conform  to  all  the  requisites 
prescribed  to  him  by  the  act  of  incorporation.  That  act 
requires  the  collector  to  give  notice  of  the  time  tohen  the  tax 
became  due,  by  advertising  the  same  for  at  least  three  weeks, 
in  a  newspaper  published  in  each  of  the.  counties  of  New 
Haven,  Fairfield,  and  New  London,  in  the  state  of  Connec- 
ticut. If  the  tax  was  not  then  paid,  the  collector  was  re- 
quired to  make  another  and  further  publication  of  the  time 
and  place  of  sale,  for  default  of  payment. 

The  record  shows  an  advertisement  of  sale,  for  non-pay- 
ment ;  but  does  not  show  that  proof  was  made  of  an  adver- 
tisement of  the  time  wkm  the  tax  became  due.  The  cases  of 
Williams  v$.  Peyton,  4  Wheat.  79,  83,  and  of  Parker  ve. 
Rule's  Lessee,  9  Crancb,  64,  are  expressly  in  point ;  and 
they  show  conclusively,  that  the  advertisement  cannot  be 
presumed  in  the  absence  of  proof;  and  that  its  omission  is  a 
fatal  irregularity. 

Mr  Wright,  in  reply,  contended ;  that  the  provisions  of  the 
law  of  Ohio  under  which  the  tax  was  assessed,  laid  the  tax 
on  the  whole  body  of  the  lands  owned  by  the  eighteen  hun- 
dred persons.  It  was  a  common  charge  on  the  whole  lands, 
which  at  the  time  were  held  by  the  proprietors  undivided. 
It  was  consequently  a  necessary  expense  upon  the  company 
for  which  the  directors  were  authorised  to  provide,  by  the 
assessment  of  a  tax.  The  law  of  Ohio  looked  to  the  land  for 
the  tax,  and  required  the  collectors  to  sell  for  the  collection 
of  it ;  and  for  the  tax  due  on  an  entire  undivided  tract,  an 
entire  portion  of  the  whole  was  directed  to  be  sold.    An 
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attempt  to  sell  in  parcels,  woald  be  to  make  a  partition 
among  the  proprietors.  No  one  could  pay  his  own  tax  and 
preserre  his  own  share,  because  he  owned  no  specific  part: 
his  joint  interest  would  be  more  or  less  prejudiced,  if  any 
sale  for  taxes  of  the  entire  tract  took  place. 

He  proceeded  to  show,  by  a  reference  to  the  law  of  Ohio 
laying  the  tai,  further  difficulties  which  would  have  attended 
the  sale  of  part  of  the  whole  body  of  the  land  for  the  tax ; 
and  he  argued  that  the  payment  of  the  tax  by  the  directors 
was  necessary  to  preserve  the  lands  of  the  company. 

It  is  said,  the  tenth  section  of  the  act  of  incorporation 
confers  no  power  to  tax.  That  section  was  intended  to  give 
some  power,  and  it  authorises  that  to  be  done  which  is  ''ne- 
cessary and  proper  for  the  well  ordering  and  interests  of  the 
owners  and  proprietors.''  These  terms  fully  comprehend  the 
power,  and  authorised  ^e  doing  of  that  which  Would  save 
the  property  from  sale  under  the  state  law. 

It  is  objected  that  the  assessment  is  void  for  uncertainty, 
being  in  part  for  undefined  purposes.  It  was  for  the  Ohio  tax, 
and  other  necessary  expenses  for  the  good  of  the  proprietors 
of  the  land.  While  it  is  admitted  that  it  ought  to  have 
mentioned  the  objects,  it  is  denied  that  it  was  required  that 
they  should  be  specified.  Were  they  for  the  general  interests, 
and  for  the  general  good  ?    This  has  not  been  denied. 

In  the  act  of  incorporation  there  is  no  reservation  in  favour 
of  minors.  In  the  general  law,  minors  are  allowed  to  redeem 
in  a  yeaV  after  attaining  adult  years.  In  what  manner  9  Not 
by  treating  the  sale  as  void,  but  I^  paying  the  tax,  interest 
and  penalties,  and  for  the  improvements.  These  requisites 
Suppose  the  sale  valid. 

But  the  question  before  the  cour^  is  one  of  power,  not  of 
policy.  The  omission  of  the  legislature  to  make  a  politic 
provision  concerning  the  rights  of  minors,  does  not  deny  the 
right ;  on  the  contrary,  it  admits  the  power.  It  cannot  be 
maintained  that  this  affects  the  validity  of  the  sale.  All  the 
incapacities,  and  all  the  privileges  of  minors  are  the  mere 
creatures  of  municipal  law.  The  state  of  minority  itself  is 
created  and  regulated  by  that  law,  and  the  peilod  of  its  du* 
ration  varies  in  different  states. 
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The  act  of  incorporation  of  Ohio  operated  upon  adults 
and  on  minors  alike.  No  distinction  is  made  in  respect  to 
their  rights.   The  courts  cannot  originate  such  distinctions. 

No  authorities  have  been  adduced  in .  support  of  our 
positions.  They  are  supposed  to  rest  on  principles  familiar 
to  the  profession.  Their  application  to  the  case  before  the 
court  cannot  be  tested  by  precedent,  for  the  whole  case  is 
one  sui  generis.  The  analogies  illustrative  of  their  appli- 
cation, result  more  directly  from  the  principles  themselves 
than  from  adjudged  cases*;  which  can  bear  but  remotely  upon 
an  insulated  controversy.  Cited,  Knowler,  Douglass  and 
others  vs.  Coit,  1  Ohio  Rep.  519. 

Mr  Justice  MT.ean  delivered  the  opinion  of  the  Court. 

This  was  an  action  of  ejectment,  brought  in  the  circuit 
court  of  Ohio,  to  recover  possession  of  one  thousand  two 
hundred  acres  of  land,  parcel  of  two  thousand  four  hundred 
acres,  in  what  is  called  the  Connecticut  reserve. 

On  the  trial  below,  it  was  agreed,  that  Jonathan  DouglaSt 
the  ancestor  of  the  plaintiff's  lessors,  became  proprietor  of 
the  premises  in  question,  in  May  1792,  under  the  laws  of 
Connecticut,  granting  lands  to  certain  sufferers,  and  died 
the  6th  of  March  1800,  vested  with  the  legal  title;  which 
he  held  in  common  with  many  other  proprietors,  the  land 
not  being  set  apart,  or  apportioned  to  any  one  of  the  whole. 
That  the  lessors  of  the  plaintift*  were  his  heirs  at  law,  and 
held  as  partners  or  tenants  in  common. 

On  the  trial  it  was  proved  by  the  plaintiff  below,  that  on 
the  6th  of  May  1808,  four  of  ttie  lessors  were  minors. 

The  defendant  set  up  a  title  under  a  tafl^  sale,  which  was 
made  by  the  company  incorporated  for  the  management  of 
said  lands. 

This  company  was  first  incorporated  by  the  Connecticut 
legislature,  in  the  year  1796.  No  person  is  named  in  the 
act ;  but  the  corporators  are  designated,  as  the  "  proprietors 
of  the  half  million  of  acres  of  land  lying  south  of  lake 
Erie."  Under  this  law  the  corporation  was  organized.  In 
1797,  the  Connecticut  legislature  passed  an  amendment  to 
this  law. 
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On  the  ISth  of  April  1803,  the  legislature  of  Ohio  passed 
an  act  incorporating  those  owners  and  proprietors,  by  the 
name  of  '*  the  proprietors  of  the  half  million  of  acres  of  land 
lying  south  of  lake  Erie,  called  sufferers*  land  ;"  and  by  that 
name  gave  succession  to  them,  their  heirs  and  Assigns. 

This  was  called  the  sufferers'  land,^  from  the  circumstance 
of  its  having  been  given  by  the  state  of  Connecticut  to  in- 
demnify the  losses  its  citizens  had  sustained  in  the  revolu- 
tionary war. 

The  act  of  incorporation  by  the  legislature  of  Ohio 
required  nine  directors  to  be  appointed,  who.  were  autho- 
rised to  hold  their  meetings  out  of  the  state.  In  the  second 
section,  power  is  given  to  the  directors  to  extinguish  the 
Indian  title ;  to  survey  the  land  into  townships,  or  otherwise 
to  make  partition,  as  they  should  order,  among  the  owners, 
in  proportion  to  the  amount  of  loss :  and  amongst  other 
things,  the  act  provided,  *^  that  to  defray  all  necessary  ex- 
penses of  said  company,  in  purchasing  and  in  extinguishing 
the  Indian  claim  of  title  to  the  land,  surveying,  locating, 
and  making  partition  thereof,  as  aforesaid,  and  all  other 
necessary  expenses  of  said  company,  power  be,  and  the 
same  is  hereby  given  to,  and  vested  in  the  said  directors  and 
their  successors  in  ofRce,  to  levy  a  tax  or  taxes  (two-thirds 
of  the  directors  present  agreeing  thereto,)  on  said  land,  and 
have  power  to  enforce  the  collection  thereof.*' 

The  ninth  section  provides,  **  that  all  sales  of  rights,  or 
parts  of  rights,  of  any  owner  or  proprietor  in  said  half  million 
acres  of  land,  made  by  the  collector,  shall  be  good  and  valid, 
so  as  to  secure  an  absolute  title  in  the  purchaser ;  unless  . 
the  said  owner  and  proprietor  shall  redeem  the  same  within 
six  calendar  months  next  after  the  sale  thereof,  by  paying  the 
taxes  for  which  the  said  right  or  rights,  or  parts  thereof,  had 
been  sold,  with  twelve^per  cent,  interest  thereon,  and  costs 
of  suit."  The  act  contains  no^  provision  in  favour  of  the 
rights  of  infants  or  femes  covert. 

By  the  tenth  section  of  this  law  it  is  provided,  *'that  said 
directors  shall  have  power  and  authority,  and  the  same  is 
hereby  given  to  them  and  their  successors,  to  do  whatever 
shall  to  them  appear  necessary  and  proper  to  be  done,  for 
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the  well  orderiDg  and  ioterest  of  said  owners  and  proprie- 
tors, not  contrary  to  the  laws  of  the  state.**  The  eleventh 
directs  that  *' supplies  of  money  which  shall  remain  in  the 
hands  of  the  trea8urer,.after  the  Indian  title  shall  be  extin- 
guished, and  said  land  located,  4ind  partition  thereof  made, 
shall  be^  used  by  said  directors  for  the  laying  out  and  im- 
proving the  public  road  in  said  tract,  as  this  assembly  shall 
direct."  The  act  is  declared  to  be  a  public  one  in  the. 
twelfth  section. 

An  act  imposing  a  land  tax  was  passed  by  the  Ohio  legis- 
lature in  1806,  which  remained  in  force  in  1808.  This  act 
required  entry  to  be  made  of  lands  for  taxation.  A  per- 
petual lien  was  imposed  on  the  land,  whether  entered  or  not, 
for  the  amount  of  the  tax,  and  minors  had  a  right  to  redeem 
their  land  sold  for  taxes,  within  one  year  after  their  minority 
expired.  It  Appeared  in  proof,  at  the  trial,  that  at  a  meet- 
ing of  the  directors  of  the  company  convened  at  the  court 
house  in  New  Haven,  ol  Thursday  the  5tb  of  May  1808, 
agreeably  to  a  notification  duly  issued  according  to  the  or- 
dinances of  said  directors ;  it 'was  unanimously  voted  by  six 
directors,  being  all  that  were  present,  that  a  tax  of  two  cents 
on  the  pound,  original  loss,  be  assessed  on  the  original  rights 
or  losses,  in  said  half  million  acres  of  land,  to  be  paid  by  each 
proprietor  thereof,  in  proportion  to  each  person's  respective 
share*or  loss,  as  set  in  the  grant  of  said  lands  made  by  the. 
state  of  Connecticut ;  to  be  collected  and  paid  by  the  seve- 
ral collectors  to  the  treasurer  of  this  company,  on  or  before 
the  1st  of  July  1808,  to  defray  the  expenses  of  a  tax  laid  by 
the  legislature  of  the  state  of  Ohio,  and  other  necessary 
expenses,  for  the  good  of  the  proprietors  of  said  land. 

The  defendant  gave  in  evidence  the  assessment  of  a  tax 
upon  the  rights  of  the  said  Jonathan  Douglas,  the  appoint- 
ment of  a  collector,  the  issuing  of  a  warrant  of  collection, 
the  advertisement  of  sale  for  taxes,  the  sale  of  a  part  of  the 
right  of  said  Douglas,  amounting  to  twelve  hundred  acres, 
for  taxes,  to  Elias  Perkins,  who  conveyed  the  tract  to  the 
defendant. 

The  circuit  court  instructed  the  jury,  that  the  directors  had 
no  power  to  assess  said  tax.    And  that  the  infant  lessors  were 
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not  concladed  or  bound  by  socb  assessment.  To  these  in* 
stnictions  the  defendant  excepted.  The  jury  found  a  verdict 
of  guilty,  and  judgment  was  rendered  thereon. 

A  reversal  of  this  judgment  is  prayed  for  by  the  plaintiff 
in  error,  on  the  following  grounds : 

1.  TJie  court  erred  in  their  instruction  to  the  jury,  that  the 
directors  had  no  legal  authority  to  assess  the  tax  : 

2.  That  the  minor  proprietors  were  not  bound  and  con- 
cluded by  the  assessment  and  sale. 

It  is  not  contended  in  this  case,  that  this  company  could 
derive  corporate  powers  to  do  any  act  in  Ohio,  in  relation 
to  the  sufferers'  land,  under  the  statute  of  Connecticut.  All 
their  powers  must  be  derived  from  the  law  of  Ohio.  This 
law,  it  is  insisted,  is  a  private  act,  not  designed  for  public 
purposes,  and  consequently  cannot  affect  the  rights  of  any 
individual  who  did  not  assent  to  its  provisions.  That  the 
provision  declaring  it  to  be  a  public  act,  does  not  alter 
the  principle ;  for  the  rights  derived  under  it  are  of  a  private 
nature,  being  limited  to  those  who  have  an  interest  in  the 
land;  and  it  is  denied,  that  any -evidence  of  assent  has  been 
shown  by  the  lessors  of  the  plaintiff  or  their  ancestor. 

Several  authorities  were  cited,  as  having  a  bearing  upon 
the  objections  thus  stated.  The  names  of  the  sufferers  are 
published  in  the  Connecticut  act  or  resolution  in  1792,  with 
the  amount  allowed  to  each,  as  his  indemnity  for  losses  sus- 
tained. In  this  act  is  found  the  name  of  the  ancestor  of  the 
lessors  of  the  plaintiff.  His  right  descended  to  them,  sub- 
ject to  the  same  conditions  by  which  it  was  originally  held. 

The  provision  of  the  law  of  incorporation,  ttfat  it  should 
be  considered  a  pqblict  act,  must  be  regarded  in  courts  of 
justice,  and  its  enactments  noticed,  without  being  specially 
pleaded ;  as  would  be  necessary,  if  the  act  were  private. 

That  a  private  act  of  incorporation  cannot  affect  the  rights 
of  individuals  who  do  not  assent  to  it,  and  that  in  this  respect 
it  is  considered  in  the  light  of  a  contract,  is  a  position  too 
clear  to  admit  of  controversy.  But,  in  the  present  case,  this 
objection  seems  not  to  have  been  made  in  the  court  below ; 
where  proof  of  the  assent,  if  necessary,  might  have  been 
submitted  to  the  jury. 
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From  the  nature  of  the  right  asserted,  and  the  circum- 
stances under  which  it  was  originated,  this  court  cannot 
doubt  that  the  assent  of  the  proprietors  may  be  fairly  pre- 
sumed both  to  the  act  of  Connecticut  and  to  that  of  Ohio. " 
Rights  have  been  protected  and  regulated  under  those  laws, 
and  to  the  provisions  of  the  latter  are  the  claimants  indebt- 
ed, in  a  great  degree,  for  the  present  value  of  the  remainder 
of  the  land,  which  they  still  hold ;  and,  as  has  been  well 
argued,  if  they  participate  in  the  benefits  of  the  law,  .they 
can  set  up  no  exemption  from  its  penalties. 

The  main  question  in  the  case  is,  whether  the  directors 
have  the  power,  under  the  act  of  incorporation,  to  assess  a 
tax  on  each  proprietor's  share,  to  pay  a  tax  to  the  state. 
That  a  corporation  is  strictly  limited  to  the  exercise  of  those 
powers,  which  are  specifically  conferred  on  it,  will  not  be 
denied.  The  'exercise  of  the  corporate  franchise,  being 
restrictive  of  individual  rights,  cannot  be  extended  beyond 
the  letter  and  spirit  of  the  act  of  incorporation.  In  the 
second  section  of  the  act,  power  is  given  to  the  directors  to 
extinguish  thelndian  title,  under  the  authority  of  the  United 
States,  when  obtained ;  to  survey  and  locate  the  land  into 
townships,  or  otherwise  to  make  partition;  and  to  defray  all 
necessary  expenses  in  carrying  these  objects  into  effect ;  and 
to  meet  these  and  **  all  other  necessary  expenses  of  said 
company,"  the  directors  Are  authorised  to  levy  a  tax  or  taxes 
on  said  land,  and  to  enforce  the  collection  thereof.  As  the 
power  to  tax  for  the  purpose  of  paying  a  tax  to  the  state,  is 
not  found  among  the  enumerated  powers  of  the  directors,  it 
muat  be  derived,  if  it  exist,  under  the  words,  <*  all  other 
necessary  expenses  of  said  company  ;'^  or  under  tho  tenth 
section,  which  provides,  that "  the  directors  shall  have  power 
to  do  whatever  to  them-  shall  appear  necessary  and  proper 
to  be  done,  for  the  well  ordering  and  interest  of  the  pro- 
prietors, not  contrary  to  the  laws  of  the  statOi"  In  favour  of 
this  construction,  it  has  been  ingeniously  argued,  that  par- 
tition not  having  been  made  of  the  land,  it  could  not  be 
entered  for  taxation  as  required  by  the  law  of  the  state. 
That  the  half  million  of  acres  must  be  entered  on  the  du- 
plicate of  the  collector  as  one  tract,  and  ^hat  it  would  be 
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impracticable  for  the  collector  to  ascertain  Qiid  collect  from 
each  proprietor  his  just  proportion  of  the  tax.  That  many 
of  the  proprietors  are  non-residents,  and  that  any  propor- 
tion of  them,  being  desirous  of  paying  their  part  of  the  tax, 
would  not  be  discharged  by  doing  so ;  as  a  part  of  the  en- 
tire tract,  involving  their  interests,  would  be  liable  to  be 
sold  for  any  balance  of  the  tax  which  remained  unpaid. 

Whether  partition  was  made  of  the  land,  when  the  direc- 
tors assessed  the  tax,  does  not  appear,  nor  is  it  considered 
a  fact  of  much  importance  in  the  case.  No  argument  drawn 
from  convenience,  can  enlarge  the  powers  of  the  corpora- 
tion. Was  the  tax  imposed  a  '* necessary  expense  of  said 
company,"  within  the  meaning  of  the  act  9 

That  these  words  would  cover  the  expense  of  necessary 
agents  to  assess  and  collect  a  tax  legitimately  imposed  by 
the  directors,  is  clear,  and  also  other  incidental  expenses, 
arising  from  carrying  into  effect  the  powers  expressly  given ; 
but  do  they  invest  the  directors  with  a  new  and  substantive 
power?  If  they  do,  how  is  the  exercise  of  the  power  to  be 
limited  ?  Must  it  depend  upon  the  discretion  of  the  direc- 
tors, to  determine  all  necessary  expenses  of  the  company. 

Ample  provisions  are  found  in  the  state  law  imposing  a 
land  tax,  for  the  assessment  and  collection  of  the  tax.  A 
lien  is  held  on  all  the. taxable  land  in  the  state,  whether  en- 
tered for  taxation  or  hot ;  and  if  the  tax  should  not  be  paid 
by  a  time  specified,  the  collector  was  authorised,  after  giving 
notice,  to  sell  the  smallest  part  of  the  tract,  which  would 
bring  the  amount  of  the  tax. 

For  the  convenience  of  non-residents,  district  colleotors 
were  appointed,  who  were  required  to  hold  their  offices  at 
places  named  in  the  act.  The  collector  for  the  district  in- 
cluding the  sufferers'  land,  held  his  office  at  Warren,  within 
what  is  called  the  reservation  of  Connecticut. 

The  law  imposing  the  tax  operates  upon  the  land  in  con- 
troversy, and  raises  a  lien ;  the  same  as  on  any  othe^  taxable 
lands  in  the  state. 

It  appears,  therefore,  that  it  was  not  the  intention*  of  the' 
legislature  to  look  to  the  corporation  for  the  payment  of 
the  tax  assessed  under  the  law,  but  to  the  land,  as  in  all 
Vol.  IV.— W 
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Other  cases.  And  if  aoy  part  of  the  land  had  been  aol^  by 
the  state,  in  which  minors  had  an  interest,  under  the  law, 
they  had  a  right  to  redeeni  it  within  a  year  after  they  be- 
came of  age.  This  is  an  important  provision,  and  u  not 
contained  in  the  act  of  incorporation. 

The  agents  of  the  state  were  paid  for  their  services  out  ^ 
of  the  tax  collected;  those  of  the  corporation  by  the  com- 
pany. It  would  seem,  therefore,  that  the  tax  collected  by 
the  state  would  be,  less  expensive  to  the  proprietors,  than  if 
collected  by  their t>wn  agents;  and  less  hazardous  to  their 
rights,  as  the  interests  of  minors  were  protected.  If,  there- 
fore, the  argument  drawn  from  convenience  could  have  any 
influence,  it  could  not  operate  favourably  to  the  power  of 
the  directors. 

The  power  to  impose  a  tax  on  real  estate,  and  to  sell  it 
where  there  is  a  failure  to  pay  the  tax,  is  a  high  prerogative, 
and  should  never  be  •exercised  where  the  right  is  doubtful. 

In  the  preamble  to  the  Ohio  act  of  incorporation,  there  is 
a  reference  to  the  Connecticut  act,  and  to  the  cession  of  the 
reserve,  by  that  state,  to  the  union;  and  a  statement  that  it 
was  annexed  to  the  state  of  Ohio.  And  as  a  reason  for  the 
passage  of  the  act,  it  is  stated,  that  said  "  ha|f  million  of  acres 
of  land  are  now  within  the  limits  of  Trumble  county  in  said 
state,  and  are  still  subject  to  Indian  claims  of  title ;  where- 
fore, to  enable  the  owners  and  proprietors  of  said  half  million 
acres  of  land,  to  purchase  and  extinguish  the  Indian  claim 
of  title  to  the  same,  (under  the  authority  of  the  United  States, 
when  the  same  shall  be  obtained,)  lo  survey  -and  locate  the 
said  land,  and  to  make  partition  thereof  to  and  among  said 
owners  and  proprietors,  in  proportion  to  the  amount  of  losses, 
which  is  or  shall  be  by  them  respectively  owned,"  &c. 
These  are  the  Objects  to  be  accomplished  by  the  act  of  in- 
corporation, and  which  could  not  be  attained  by  the  indivi- 
dual efforts  of  the  proprietors.  In  the  eleventh  section  of  the 
act  it  is  provided,  '<  that  supplies  of  money  which  shall  re- 
main in  the  bands  of  the'treasurer,  after  the  Indian  title  shall 
be  extinguished,  and  said  land  located  and  partition  thereof 
made,  shall  be  used  by  said  directors  for  the  laying  out  and 
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improTiDg  the  poblic  roads  in  said  tract,  an  the  legislature 
should  direct.'^ 

From  a  careful  inspectioD  of  the  whole  act,  it  clearly  ap- 
pears that  the  incorporation  of  the  company  was  designed  to 
enable  the  proprietors  to  accomplish  specific  objects,  and 
that  DO  more  power  was  given  than  was  Considered  neces- 
sary to  attain  these  objects. 

The  words  ^^  all  necessary  expenses  of  the  company"  can- 
not be  so  construed  as  to  enlarge  the  power  to  tax,  which  is 
given  for  specific  purposes.  A  tax  to  the  state  is  not  a  ne- 
cessary expense  of  the  company,  within  the  meaning  of  the 
act.  Such  an  expense  can  only  result  from  the  action  of  the 
company  in  the  exercise  of  its  corporate  powers. 

The  provision  in  the  tenth  section,  that  the  "directors 
shall  have  power  lo  do  whatever  shall  appear  to  them  to  be 
necessary  and  proper  to  be  done,  for  the  well  ordering  of  th^ 
interest  of  the  proprietors,  not  contrary  to  the  laws  of  the 
state  f^  was  not  intended  to  give  unlimited  power,  but  the 
exercise  of  a  discretion,  within  the  scope  of  the  authority 
conferred. 

If  the  words  of  this  section  are  nbt  to  be  restricted  by,,  the 
other  provisions  of  the  statute,  but  to  be  considered  accord- 
ing to  their  literal  import,  they  w6uld  vest  in  the  directors  a 
power  over  the  land,  only  limited  by  their  discretion.  They 
could  dispose  of  the  land  and  vest  the  proceeds  in  any  man- 
ner which  they  might  suppose  would  advance  the  interest  of 
the  proprietors.  It  is  only  necessary  to  state  this  conse- 
quence, to  show  the  danger  of  such  a  construction.  The 
restrictions  imposed,  in  other  parts  of  the  statute,  very  clearly 
demonstrate,  that  it  was  hot  the  intention  of  the  legislature 
to  invest  the  directors  with  such  a  power.  Upon  a  full  view 
of  the  various  provisions  of  the  act  of  incorporation,  the  court 
do  not  find  a  power  given  to  the  directors  to  assess  a  tax,  as 
has  been  done,  in  the  case  under  consideration,  to  pay  a  tax 
to  the  state.  The  judgment  of  the  circuit  court  must,  there- 
fore, be  affirmed  with  costs. 
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John  V.'  Wilcox  and  Thomas  Wilcox  vs»  Thi:  Executobs  o.^* 
Kemp  Plt;mmer. 

Action  ortMumpfit  to  recover  from  the  defendant,  in  the  character  of  an  attorney 
at  law,  the  amount  of  a  Ion  soatained  by  reason  of  neglect  or  unskilful  conduct. 

A  promissory  note  was,  by  the  plaintiff,  placed  in  the  hands  of  P.  for  collection. 
He  instituted  a  suit  in  the  stale  court  thereon  against  the  drawer  on  the  7th 
of  May  1820,  but  neglected  to  do  so  against  the  indotser.  The  drswer  pro?ed 
insol?ent.  On  the  8th  of  February  1821  he  sued  the  indorser,  but  committed  a 
fatal  mistake  by  a  miaoomer  of  the  plafntiifs ;  upon  which,  after  passing  through 
tb«  successive  courts  of  the  state,  a  judgment  of  non-suit  was  finally  rendered 
against  the  plaintiffs.  Before  that  time,  the  action  against  the  indorser  was 
barred  by  the  statute  of  limitations ;  to  wit,  on  the  9th  of  November  1822. 
This  suit  was  instituted  on  the  27th  of  January  1825.  The  sUtute  of  limita- 
tions of  North  Carolina  interposes  a  bar  to  actions  of  assumpsit  after  three 
years. 

The  questions  in  the  case  were,  whether  the  statute  of  limitations  commenced 
ninning,  when  the  error,  was  committed  in  the  commencement  of  the  action 
against  the  indoner ;  or  whether  it  commenced  from  the  time  the  actual  dam- 
age was'  sustained  by  the  plaintifls  by  the  judgment  of*  non-suit.  Whether 
the  statute  runs  from  the  time  the  action  accrued  ;  or  from  the  time  that  the 
damage  was  developed,  or  became  definite.  Held,  that  the  statute  began  to 
run  from  the  time  of  committing  the  error  by  the  misnomer  in  the  actiop  against 
th^  indorser. 

The  ground  of  action  here  is  a  contract  to  act  diligently  and  skilfully ;  and  both 
the  contract  and  the  breach  of  it  admit  of  a  definite  assignment  of  date.  When 
might  this  action  have  been  brought,  is  the  question ;  for  from  that  time  the 
statute  must  nin. 

When  the  attorney  was  chargeable  with  negli|;enee  or  unskilfulness  his  contract 
was  violated ;  and  the  action  might  have  been  sustained  immediately.  Perhaps 
in  that  event,  no  more  than  nominal  damages  may  ht  proved,  and  no  mora  ra- 
covered;  but  on  the  other  hand,  it  Is  perfectly  clear  that  the  proof  of  actual 
damage  may  extend  to  facts  that  odcur  and  grow  out  of  the  injury,  even  up  to 
the  day  of  the  verdict.  If  so,  it  is  clear  that  the  damage  is  not  th»  cause  of 
the  action. 

THIS  case  came  before  the  court,  od  a  division  of  opi- 
nion between  the  judges  of  the  circuit  court  of  the  United 
States,  for  the  district  of  North  Carolina. 

It  was  an  action  of  assumpsit,  to  which  was  pleaded  the 
statute  of  limitations. 

It  was  alleged,  and  proof  offered,  that  on  the  28tb  of  Janu- 
ary 1820,  the  testator  of  the  defendants,  who  was  a  collect- 
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ing  attoraey,  accustomed  to  collect  for  John  V.  Wilcot  aoA 
Company,  received  from  them,  for  collection,  a  note  which 
had  been  drawn  by  Edroond  Banksi  on  the  2d  of  October 
1819,  payable  to  John  Hawkins  two  months  aftei*  date,  and 
by  him  indorsed,  on  the  9th  of  November  1819,  to  Hinton 
and  Brame,  and  by  them,  subsequently,  to  the  plaintifis. 

On  the  7th  of  February  182d,  the  testator,  KeAip  Plummer, 
instituted  a  suit  in  the  name  of  John  V.  Wilcox  and  Thomas 
Wilcox,  who  composed  the  firm  of  John  V.  Wilcox  and 
Company,  against  Banks,  and  at  August  1820,  recovered  a 
judgment  against  him.  Banks  proved  insolvent,  and  on  the 
8th  of  JPebruary  1821,  the  testator  caused  a  writ  to  be  issued 
in  the  names  of  John  V.  Wilcox,  Arthur  Johnson  and  Major 
Drinkherd,  as  co-partners  in  the  firm  and  style  of  John  V*. 
Wilcox  and  Company,  against  Hfiwkins,  the  indorser  of  the 
note. 

This  action,  thus  instituted  and  docketed  as  a  suit  by  John 
V.  Wilcox  and  Company  against  John  H.  Hawkins,  was, 
after  various  delays,  brought  to  a  trial  in  April  1824,  when 
the  plaintiffs  were  nonsuited ;  and  this  nonsuit  Was  affirmed 
on  an  appeal  to.  the  supreme  court,  at  June  term  1824. 

Thereupon  the  present  suit  was  instituted,  viz.  on  the  27th 
of  January  1825,  by  John  V.  Wilcox  and  Thomas  Wilcox, 
copartners  under  the  firm  and  style  of  John  V.  Wilcox  and 
Company,  against  the  testator  of  the  defendants ;  and  on  his 
deaththis  suit  was  revived  against  them  by  adrt  facias. 

Two  breaches  were  assigned,  in  distinct  counts,  by  the 
plaintiffs  in  their  declaration : 

The  first,  that  the  testator  neglected  to  institute  any  suit 
for  them,  against  the  indorser,  until  the  9th  of  November 
1822,  on  which  day  the  remedy  against  the  indorser  was 
barred  by  statute. 

The  second,  that  he  instituted  and  carried  on  for  them 
the  suit,  ais  herein  before  stated,  against  the  indorser,  negli- 
gently and  unskilfully ;  and  before  the  same  was  terminated, 
the  remedy  against  him  was  barred  as  aforesaid,  as  fully 
appears  by  the  record. 

The  jury  found  a  verdict  for  the  plaintifis,  subject  to  tlie 
opinion  of  the  court  on  the  statute  of  limitations.  The  time 
allowed  by  this  statute  for  bringing  all  actions  on  the  case, 
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is  three  yetin  after  the  cause  of  action  accrues,  and  not 
afterwards. 

In  the  circuit  court,  it  was  contended  by  the- defendants ; 
that  oh  the  first  count  of  the  declaration,  the  cause  of  action 
arose  from  the  time  when  the  attorney  ought  to  have  sued 
the  indorser,  which  was  within  a  reasonable  time  after  the 
note  was  received  for  collection;  or,  at  all  events,  after  the 
failure  to  collect  the  money  from  the  maker:  and  that  on 
the  second  count,  his  cause  of  action  arose  at  the  time  of 
committing  the.  blunder,  in  the  issuing  of  the  writ  in  the 
names  of  the  wrong  plaintiffb. 

It  was  contended  by  the  plaintiffs;  that  on  the  first  count 
their  cause  of  action  accrued  when  the  testator  of  the  de- 
fendants  suffered  the  remedy  to  be  extinguished  by  a  neglect 
to  sue  on  or  before  the  9th  of  November  1822 :  and  on  the 
second  county  when  the  suit  unskilfully  brought  and  prose- 
cuted wiis  terminated ;  or,  at  all  events,  on  the  9th  of  Novem- 
ber 1822. 

It  was  agreed,  that  if  the  positions  taken  on  the  part  of 
the  defendants  be  correct  on  both  counts,  then  a  judgment 
is  to  be  entered  for  the  defendants. 

If  those  taken  by  the  plaintiffs  be  correct,  then  a  judg- 
ment is  to  1>e  entered  for  the  plaintiffs  on  both  counts :  or  if 
either  of  the  positions  thus  taken  by  the  plaintiffs  be  correctv 
then  a  judgment  to  be  entered  for  the  plaintiffs  on  the  count 
wherein  the  statute  ought  not  to  bar. 

On  which  questions  the  judges  divided  in  opinion,  and 
directed  the  difference  to  be  certified  to  the  supreme  court* 

Mr  Wirt,  for  the  plaintiff,  maintained;  that  the  positions 
taken  by  the  plaintiffs  in  the  circuit  court  were  correct,  and 
that  the  same  should  be  so  certified  to  the  circuit  court,'  by 
this  court. 

The  action  is  against  an  attorney  for  negligence,  by  which 
the  plaintiffs  lost  their  debt.  It  is  admitted,  that  an.attorney 
is  only  liable  for  gross  negligence,  2  Starkie's  Evid.  133.  In 
a^l  the  cases  it  is  held  ifaat  the  action  is  not  maintainable 
until  the  debt  is  not  recoverable.  Russel  vs.  Palmer,  2 
Wilson,  328.    3  Day,  390. 
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It  is  the  loss  of  the  debt  which  gives  the  action ;  and  where 
the  object  of  the  action  is  to  recover  the  whole  debt  from 
the  attorney,  the  cause  of  action  does  not  arise  until  the  debt 
is  lost. 

If  the  plaintiff  has  sustained  a  special  damage  by  the  neg- 
ligence of  the  attorney,  which  is  short  of  the  loss  of  the 
whole  debt,  he  may  have  an  action  for  such  special  damage ; 
and  the  cause  of  action  will  arise  from  the  date  of  the  negli- 
gence which  produces  it.  But,  where  the  negligence  is 
charged  to  be  the  cause  of  the  loss  of  the  whole  debt,  the 
cause  of  action  does  not  arise  until  the  negligence  has  con- 
tinued so  long  as  to  produce  that  effect. 

Thus,  in~  this  case,  it  was  not  the  negligence  of  one  or  two 
years  which  produced  the  loss  of  the  debt;  it  was  not  until 
the  continuance  of  this  negligence  for  three  years  had  raised 
the  bar  of  the  statute  of  limitations  in  favour  of  the  originml 
debtor,  that  the  loss  of  the  debt  became  complete,  and  the 
cause  of  action  for  the  whole  debt  arose  against  the  attorney. 

Starkie  says ;  in  an  action  against  an  attorney  for  negli- 
gence, it  seems  that  the  statute  runs  from  the  time  when  the 
plaintiff  was  damnified,  and  not  from  the  time  of  the  negli- 
gence. 

If  this  be  law,  it  decides  the  case  before  the  court;  for  the 
plaintiff  was  not  damnified  to  the  extent  of  the  demand  made 
by  this  action,  until  his  right  of  action  was  extinguished 
against  the  original  debtor ;  that  is  until  the  bar  of  the  statute 
arose  to  protect  that  debtor.  Bullantine  on  Limitations,  100, 
101.  Now,  the  universal  principle  is,  that  the  cause  of  ac- 
tion runs  from  the  act  or  omission  which  produces  the  injury. 

There  are  some  modern  cases  which  on  their  first  aspect 
may  seem  to  bear  adversely  on  this  action  ;  but  when  exa-' 
mined  with'  reference  to  this  principle,  and  compared  with 
the  cause  of  action  stated  in  this  declaration,  they  Will  be 
found  to  proceed  on  a  marked  distinction  between  these 
cases,  and  the  case  at  bar. 

In  the  case  of  Short  v^.  McCarthy,  3  Barn.  &  Aid.  626,  the 
attorney  had  neglected  to  examine  whether  certain  stock  the 
plaintiff  was  about  to  purchase,  stood  in  the  name  of  the 
seller  on  the  books  of  thp  bank  of  England.     He  reported 
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that  it  Sid,  and  the  plaiotiff  purchased.    The  coort  held,  that 
the  cause  of  action  arose  from  the  time  of  the  neglect  to 
make  the  examination,  and  his  false  report  that  he  had  done 
so.   This  was  a  single  act,  by  which  the  mischief  was  done. 

The  case  of  Howell  vs.  Young,  5  Barn.  &  Cres.  259.  1 1 
Eng.  Com.  Law  Rep.  219.  This  is  a  case  similar  to  that  of 
Short  vs.  M'Carthy.  The  attorney  neglected  to  examine  if 
real  property  was  incumbered,  and  the  statute  was  held  to 
run  from  his  neglect,  which  was  a  single  act.  In  both  those 
cases,  the  injury  was  consummated  at  once  by  an  act  of  neg- 
ligence. And  herein  the  cases  have  a  strong  resemblance 
to  that  of  Hilson  vr.  Boddington,  11  Com.  Law  Rep.  223, 
cited  by  Holroyd,  Justice,  in  Howell  vs.  Young. 

In  reply  to  the  argument  for  the  defendant ;  Mr  Wirt  said, 
the  question  is  whether,  during  the  whole  of  the  connexion 
of  Mr  Plummer  with  his  clients,  hti  had  used  due  diligence? 
The  distinction  is  between  a  single  act  of  wrong,  and  a  con- 
tinuing act  of  wrong.  The  first  cause  of  action  was  not 
sufficient  in  itself:  until  its  effect  was  fatal  fo  the  plaintiffs' 
interests,  no  suit  could  have  been  maintained.  The  error  in 
the  inception  of  the  suit,  was  a  continuing  cause  of  action. 

The  principle  being  acknowledged,  that  an  attorney  is 
not  liable  but  for  gross  negligence,  and  not  for  every  negli- 
gence; for  that  only  which  produces  the  injury;  could  ah 
action  have  been  brought  on  the  failure  of  Mr  Plummer  to 
institute  the  suit  properly.  This  would  not  have  been  per- 
mitted. 

In  this  case,  every  year  was  a  new  negligence  until  the 
final  loss  of  the  plaintiffs'  debt.  It  is  suggested,  that  the 
principle  which  in  some  cases  nakes  the  statute  of  limita- 
tions run  from  the  time  of  the  knowledge  of  the  fraud  or 
injury,  will  apply. 

Mr  Justice  Stoht.  This  principle  applies  only  in  cases 
of  torts ;  and  it  has  been  expressly  decided,  not  to  apply  to 
cases  of  assumpsit. 

Mr  Webster  for  the  defendant. 

The  question  is,  whether  the  statute  of  limitations  was 
not  a  sufficient  bar  to  both  counts  in  the  declaration? 
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To  consider  them  separately.  The  first  count  alleges, 
that  DO  suit  was  brought  against  the  indorseri  until  he  was 
discharged  by  the  act  of  limitations ;  which  was  on  the  9th 
of  November  1822.  Mr  Plummer  received  this  note  for  col- 
lection on  the  ^8th  of  January  1820.  He  sued  the  drawer 
of  the  note,  and  had  judgment  in  August  1820;  but  obtained 
DO  satisfaction,  the  drawer  having  failed.  According  to  the 
allegations  on  this  count,  he  then  delayed  more  than  two 
years  before  he  took  any  steps  against  the  indorser.  This 
was  negligence  clear  and  actionable.  He  should  have  used 
all  reasonable  diligence,  and  as  soon  as  he  intermitted  that 
diligence,  he  was  liable  to  an  action  for  neglect.  The  cause 
of  action  against  him  is,  his  omitting  to  sue  the  indorser  so 
soon  as  he  ought  to  havo  sued  him;  and  the  truequeption  is, 
when  did  this  cause  of  action  arise  ? 

The  plaintiff  contends,  that  this  cause  of  action  aroae 
when  the  indorser  was  discharged  by  lapse  of  ti:ne ;  but  thiS 
cannot  be  maintained.  Suppose  there  had  been  no  statute 
of  limitations  by  which  an  indorser  would  have  been  dia- 
chjurged,  would  not  an  action  have  lain  against  Mr  Plum- 
mer for  not  suing  him  9  He  had  a  reasonable  time,  accord- 
ing to  the  course  of  the  courts,  and  the  practice  of  the 
country,  withia  which  to  sue  the  indorser;  and  if  he  did  not 
sue  within  such  reasonable  time,  he  himself  was  subject  to  a 
suit  for  negligence. 

He  had  promised  to  use  all  common  diligence  to  collect 
the  note.  Uncommon  delay  was  a  breach  of  that  promise, 
and  a  case  of  action.  It  is  not  at  all  mateHal  to  this  cause 
of  action,  whether  the  full  extent  of  damage  was  then  aa- 
certained\or  not  ascertained.  It  was  enough  that  there  was 
a  cause  of  action.  From  that  moment  the  statute  began  to 
run.  The  law  regards  the  time  when  the  cause  of  action 
arises,  not  the  time  when  the  degree  of  injury,  more  or  less, 
is  made  manifest ;  and  when  the  cause  of  action  is  abroach 
of  promise  or  neglect  of  duty,  the  right  to  sue  arises  im- 
mediately on  that  breach,  of  promise  or  neglect , of  duty ; 
and  this  right  to  sue  is  not  suspended,  until  subsequent 
events  shall  show  the  amount  of  damage  or  loss.  This  may 
be  shown  at  the  time  of  trial;  or  indeed  if  it  be  not  actu- 
Vol.  IV.—X 
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ally  aacertained  at  the  time  of  trial}  the  jury  mnat  still  judge 
of  the  case  as  they  can»  and  assess  damages  according  to 
their  discretion. 

A  rule  different  from  this  would  be  attended  with  one  of 
two  consequences,  either  no  action  could  be  brought  in 
such  a  case  until  the  full  amount  of  injury  was  ascertained ; 
or  a  fresh  and  substantive  cause  of  action  would  arise  on 
e^ery  new  addition  to  the  probability  of  loss. 

The  cases  are  clear  and  decisive  to  show  that  in  such 
cases  as  this,  the  cause  of  action  arises  with  the  original  neg- 
lect. Short  bs.  M'Carthy,  3  Barn.  &  Aid.  G2C,  630, 3  Eng. 
Com.  Law  Rep.  403.  Battley  et  al.  v«.  Faulkner  et  al. 
S  B.  &  A.  288,  3  Eng.  Com.  Law  Rep.  289.  Howell  vs. 
Young,  6  B.  &  C.  254,  11  Eng..  Com.  Law  Rep.  219.  3 
Saunders  on  Pleading  and  Evid.  645. 

Howel  M»  Younj  is  much  like  this  cose.  It  was  an.  action 
against  an  attorney  for  negligence,  where  no  loss  actually 
resultetd,  and  where  the  negligence  itself  was  not  discovered 
for  some  years.  The  court  held  the  action  accrued  from  the 
time  of  the  breach  of  duty.  There  the  action  was  case ;  but 
the  court  looked  to  the  real  nature  of  the  transaction,  and 
applied  the  statute  to  it,  disregarding  the  form  of  action. 
Holroyd,  Justice,  said,  "the  loss  does  not  constitute  a  fresh 
ground  of  action,  but  a  mere  measure  of  damages.  There  is 
DO  joew  misconduct  or  negligence  of  the  attorney,  and  con- 
sequently there  is  no  new  cause  of  action.**  This  language 
is  strictiy  applicfable  to  the  case  before  the  court.  Omitting, 
to  sue,  beyond  a  reasonable  time,  Mr  Plummer  was  guilty 
of  negligence ;  a  cause  of  action  had  then  accrued  against 
him :  his  omi(jting' still  farther  to  sue  was  no  new  neglect;  it 
was  no  ni^  cause  of  action,  but  merely  the  continired  ex- 
istence of  the  formrr  cause. 

Counsel  below  illustrated  Ibis  rule  of  law  very  well  by  re- 
ferring to  the  cause  of  action  for  defamation.  If  words,  not 
in  themselves  actionable,  be  spoken,  and  special  damage  re- 
sult, the  party  injured  may  sue  within  the  time  limited  for 
such  suits  after  the  happening  of  the  injury ;  because,  in 
such  case,  the  specific  injury  is  the  cause  of  action.  But  if 
words  be  spoken  which  arc  of  themselves  actionable,  and 


JANUARY  TERM  1830.  179 

[Wilcox  eC  •!.  «f.  The  Eiecutoti  of  Plammer.] 
special  damage  result  also,  in  such  casoi  notwithstanding  or 
not  regarding  the  time  of  the  happening  of  the  special  dam- 
age,  the  statute  of  limitation  will  run  from  the  time  of  speak- 
ing the  words. 

It  seems  to  have  been  contended  for  the  plaintiff,  in  the 
court  below,  on  this  first  count,  that  MrPlummer  was  bound 
to  sue  the  indorser ;  that  this  was  a  continuing  obligation ;  and 
that  every  day  furnished  a  new  fault  and  a  new  injury,  till 
the  claim  on  which  he  should  have  sued  was  extinguished. 
If  this  mode  of  argument  be  plausible,  it  is  no  more.  The 
same  reasoning  would  apply,  and  with  equal  force,  to  every 
case  of  implied  promise.  If  one  borrows  money,  it  is  his  duty 
to  pay ;  and  he  is  in  default  every  day,  and  commits  a  new 
injury, every  day,  until  he  does  pay.  Yet  the  statute  runs  in 
bis  favour  from  the  day  when  he  first  ought  to  pay. 

Mr  Plummer  was  bound  to  sue  at  the  first  court  because 
that  was  reasonable  time;  not  suing  then,  he  was  from  that 
moment  liable  to  an  action  for  negligence;  and  supposing 
him  not  to  have  sued  at  all,  as  this  first  count  charges,  his 
fault  was  then  complete. 

But  the  true  view  of  the  case,  no  doubt,  is  that  attempted 
to  be  raised  under  the  second  count.  Mr  Plummer  did  sue ; 
but  he  sued  negligently,  or  unskilfully.  He  brought  a  suit 
against  the  right  party,  on  the  plaintiffs'  note  ;  but  he  mis- 
described  the  plaintiffs.  This  was  his  error.  Here  was  the 
negligence  ;  and,  therefore,  here  the  cause  of  action.  He 
might  have  been  sued  for  this,  negligence  the  next  day  af- 
ter, he  issued  the  writs ;  and  the  plaintiffs  would  have  been 
entitled  to  recover  such  damages  as  they  could  show,  at  the 
time  of  trial,  and  on  the  trial,  they  had  sustained.'  This 
original  error  in  the  attorney  was  a  breach  of  duty;  from 
which  the  failure  in  the  suit  resulted  as  a  consequence. 
The  failure  in  the  suit  was  not  his  breach  of  duty  ;  the  loss 
of  the  .debt  was  not  his  breach  of  duty.  These  were  both 
l^ut  the  consequences  of  that  breach.  They  were  its  results, 
and  they  fixed  the  measure  ot  damages,  but  were  not  the 
negligence  which  was  alone  the  cause  of  action.  It  is 
established  law,  that  the  limitation  of  the  stfitute  is  to  be 
referred  to  that  act  or  omission  which  gives  the  cause  of  ac- 


180  SUPREME  COURT. 

[Wilcox  et  al.  vi.  The  Executort  of  Plummer.] 
tion,  without  any  regard  to  the  censeqaences  which  ascertain 
the  amount  of  damages.     I  Salk.  1 1 . 

In  the  Tiewwjiich  the  plaintiffs' counsel  takes  of  this  matter, 
it  would  necessarily  follow,  that  after  the  first  term,  or  court, 
in  which  Plummer  could  have  sued,  and  ought  to  have  sued, 
the  plaintiff  Ifad  a  new  cau$e  of  action  against  him,  every 
day,  for  three  years ;  each  day's  neglect  being,  as  it  is  said,  a 
new  default,  or  new  cause  of  action.  If  each  day's  neglect 
be  a  new  default,  and  new  cause  of  action,  it  is  quite  clear 
that  the  pendency  of  a  suit  for  yesterday's  default  would  be 
no  bar  to  a  suit  founded  on  a  default  of  to-day ;  and  if  these 
causes  of  action  be,  as  is  contended  they  are,  all  new,  inde- 
pendent and  distinct,  then  it  follows  that  independent  and 
distinct  damages  may  be  given  in  each.  Arguments  can  be 
tto  more  than  specious  which  lead  to  results  like  these. 

Mr  Justice  Johnson  delivered  the  opinion  of  the  Court. 

This  suit  was  instituted  in  the  circuit  court  of  the  United 
States,  in  North  Carolina,  to  recover  of  the  defendants  the 
amount  of  a  loss  sustained  by  reason  of  the  neglect  or  un- 
skilful conduct  of  their  testator,  while  acting  in  the  character 
of  an  attorney  at  law. 

A  promissory  note  was  placed  in  his  hands  for  collection, 
by  the  plaintiffs.  He  instituted  a  suit  in  the  state  court 
thereon,  against  Banks,  the  drawer,  on  the  7th  of  February 
1820,  but  neglected  to  do  so  against  Hawkins  the  indorser. 
Banks  proved  insolvent;  and  then,  to  wit,  on  the  8th  of  Fe- 
bruary 1821,  he  issu^cd  a  writ  against  the  indorser,  out  com- 
mitted a  fatal  misnomer  of  the  plaintiffs,  upon  which,  after 
passing  through  the  successive  courts  of  the  state,  a  judg- 
ment of  nonsuit  was  finally  rendered  against  them.  Before 
that  time,  the  action  against  the  indorser  was  barred  by  limi- 
tation; to  wit,  on  the  9th  of  November  1822,  and  this  suit 
was  instituted  on  the  27th  of  January  IS25. 

The  form  of  the  action  is  assumpsit ;  and  the  plea  now  to 
be  considered  is  the  act  of  limitation,  which  in  that  state  cre- 
ates a  bar  to  that  action  in  three  years. 

The  case  is  prcscuicd  in  a  very  anomalous  form ;  but  in  or- 
der to  subject  it  to  any  known  class  of  rules,  \vc  must  consi- 
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derlt  at  coming  up  upon  opposite  bills  of  exceptions,  craring 
instructions,  on  which  the  court  divided.  This  court  can  only 
certify  an  opinion  on  the  points  sq  raised  ;  that  part  of  the 
agreement  stated  in  the  record  which  relates  to  the  rendering 
of  judgment  on  the  one  side  or  on  the  other,  must  have  its 
operation  in  the  court  below. 

There  were  two  counts  in  the  declaration  :  the  one  laying 
the  breach  in  not  suing  at  all,  until  the  note  became  barred; 
thus  treating  as  a  mere  nullity  the  suit  in  which  the  blunder 
was  committed ;  and  the  other  laying  the  breach  in  the  com- 
mission of  the  blunder ;  but  both  placing  the  damages  upon 
the  barring  of  the  note  by  the  act  of  limitation.  As  this  event 
happened  on  the  22d  of  November  1822,  this  suit  is  in  time 
if  the  statute  commenced  running  only  from  the  happening 
of  the  damage.  But  if  it  commenced  running  either  when 
the  suit  was  commenced  against  the  drawer,  or  a  reasonable 
time  after,  or  at  the  time  of  Banks's  insolvency,  or  at  the  time 
when  the  blunder  was  coromitled;  in  any  one  of  those  events, 
the  three  years  had  run  out.  And  thus  the  only  question  in 
the  case  is,  whether  the  statute  runs  from  the  time  the  action 
accrued,  or  from  the  time  that  the  damage  is  developed  or 
becomes  definite. 

And  this  we  hardly  feel  at  liberty  to  treat  as  an  open 
question. 

It  is  not  a  case  of  consequential  damages,  in  the  techni- 
cal acceptation  of  those  terms,  such  as  the  case  of  Gillon 
va.  Boddington,  1  B.  &  P.  641,  in  which  the  digging  near  the 
plaintifi^'s  foundation  was  the  cause  of  the  injury;  for  in  that 
instance  no  right  or  contract  whs  violated,  and  by  possibility 
the  act  might  have  proved  harmless,  as  it  would  have  been 
had  the  wall  never  fallen.  Nor  is  it  analogous  to  the  case 
of  a  nuisance ;  since  the  nuisance  of  to-day  is  a  substantive 
cause  of  action,  and  not  the  same  with  the  nuisance  of  yes- 
terday, any  more  than  an  assault  and  battery. 

The  grouu  1  of  action  here,  is  a  contract  to  act  diligently 
and  skilfully ;  and  both  the  contract  and  the  breach  of  it 
admit  of  a  definite  assignment  of  date.  When  might  this 
action  have  been  instituted,  is  the  question :  for  from  that 
time  the  statute  must  run. 
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When  the  attorney  was  chargeable  with  negligence  or 
onskilfiilnesg,  his  contract  was  violated,  and  the  action  might 
have  been  sustained  immediately.  Perhaps^,  in  that  event,  no 
more  than  nominal  damages  may  be  proved,  and  no  more 
recovered;  but  on  the  other  hand,  it  is  perfectly  clear,  that 
the  proof  of  actual  damage  may  extend  to  facts  that  occof 
and  grow  out  of  the  injury,  even  up  to  the  day  of  the  ver« 
diet.    If  so,  it  is  clear  the  damage  is  not  the  cause  of  action. 

This  is  fully  illustrated  by  the  case  from  Salkeld  and 
Modem;  in  which  a  plaintiff  having  previously  recovered  for 
an  assault,  afterwards  sought  indemnity  for  a  very  serious 
effect  of  the  assault,  which  could  not  have  been  anticipated, 
and  of  consequence  could  not  have  been  compensated  in 
making  up  the  verdict. 

The  cases  are  numerous  and  conclusive  on  this  doctrine. 
As  long  ago  as  the  20th  Eliz.  1  Croke,  53,  this  was  one  of 
the  jpoints  ruled  in  the  Sheriffs  of  Norwich  vs.  Bradshaw. 
And  the  case  was  a  strong  one ;  for  it  was  altogether  pro- 
blematical, whether  the  plaintiffs  ever  should  sustain  any 
damages  from  the  injury.  The  principle  has  often  been 
applied  to  the  very  plea  here  set  up,  and  in  some  very  mo- 
dern cases.  That  of  Battley  vs.  Faulkner,  3  B.  &  A.  288, 
was  exactly  this  case ;  for  there  the  damage  depended  upon 
the  issue  of  another  suit,  and  could  not  be  assessed  by  a  jury 
until  the  final  result  of  that  suit  was  definitely  known.  Yet 
it  was  held,  that  the  plaintiff  should  have  instituted  his 
action,  and  he  was  barred  for  not  doing  so.  In  the  case  of 
Short  v«.  M'Carthy,  which  was  assumpsit  against  an  attorney 
for  neglect  of  duty,  the  plea  of  the  statute  was  sustained, 
though  the  proof  established  that  it  was  unknown  to  the 
plaintiff  until  the  time  had  run  out.  And  the  same  point  is 
ruled  in  Granger  vs.  George,  5  B.  &  C.  149.  In  both  cases 
the  court  intimating,  that  if  suppressed  by  fraud,  it  ought  to 
be  replied  to  the  plea,  if  the  party  could  avail  himself  of  it. 
In  Howell  vs.  Young,  the  same  doctrine  is  aflirmed,  and  the 
statute  held  to  run  from  the  time  of  the  injury,  that  being 
the  cause  of  action,  and  not  from  the  time  of  damage  or 
discovery  of  the  injury. 

The  opinion  of  this  court  will  have  to  be  certified  in  the 
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language  of  the  defendants^  supposed  bill  of  exceptions,  to 
wit,  "  that  on  the  first  count  in  the  declaration,  the  cause  of 
the  action  arose  at  the  time  when  the  attorney  ought  to  have 
sued  the  indorser,  which  was  within  a  reasonable  time  after 
the  note,  was  received  for  collection,  or  at  all  events,  after 
the  failure  to  collect  the  money  from  the  maker.  And  that 
on  the  second  count  his  cause  of  action  arose  at  the  time  of 
committing  the  blunder  in  issuing  the  writ  in  the  names  of 
wrong  plaintiffs." 


This  cause  came  on  xo  oe  neard  on  the  transcript  of  the 
record  from  the  circuit  court  of  the  United  States  for  the 
district  of  North  Carolina,  and  on  the  points  and  questions 
on  which  the  judges  of  the  said  circuit  court  were  opposed 
in  opinion,  and  which  were  certified  to  this  court  for  its 
opinion,  in  pursuance  of  ihe .  act  of  congress  in  such  case 
made  and  provided,  and  was  argued  by  counsel;  on  consider- 
ation whereof,  it  is  ordered  and  adjudged  by  this  cqurt,  that 
it  be  certified,  to  the  said  circuit  court  of  the  United  States, 
for  the  district  of  North  Carolina,  <<  that  on  the  first  count  in 
the  declaration,  the  cause  of  action  arose  at  the  time  when 
the  attorney  ought  to  have  sued  the  indorser,  which  was 
within  a  reasonable  time  after  the  note  was  received  for  col- 
lection, or  at  all  events  at  the  failure  to  collect  the  money 
from  the  maker ;  and  that  on  the  second  count  his  cause 
of  action  arose  at  the  time  of  committing  the  blunder  in 
issuing  the  writ  in  the  names  of  wrong  plaintiffs ;  all  of  which 
is  accordingly  hereby  certified  to  the  said  circuit  court  of 
the  United  States  for  the  district  of  North  Carolina. 
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Adam  Babtlx  vs.  Williau  D.  Nutt,  Adxinistsatob  ofGeobox 
Coleman. 

A  contract  wu  made  for  rebaildtng  fort  WaihiDgton,  by  M.  a  public  agent, 
and  a  deputy  ijuartermaster  general,  with  B. ;  in  the  profita  of  which  M.  waa 
to  participate.  Falae  meaiuiea  of  the  work  were  attenipted  to  he  Impoaed  on 
the  government,  the  tuccoM  of  which  waa  prevented  by  the  vigilance  of  the 
accounting  officers  of  the  treaaary.  A  bill  was  6led  to  compel  an  alleged  part* 
ner  in  the  contract  to  account  for  and  pay  to  one  of  the  partners  in  the  trans- 
action, one  half  of  the  loss  sustained  in  the  execution  of  the  contract. 

Held  that,  to  state  such  a  case  is  to  decide  it.  Public  morals,  public  justice,, 
and  the  well  established  principles  of  all  judicial  tribunals,  alike  forbid  the  in- 
terposition of  courts  of  justice  to  lend  their  aid  to  purposes  like  this.  To 
enforce  a  contract  which  began  with  the  corruptton  of  a  public  officer,  and 
progressed  in  the  practice  of  known  wilful  deception  in  its  execution,  can 
never  be  approved  or  sanctioned  by  any  court. 

Hie  law  leaved  the  partieft  to  such  a  contract  as  it  found  them.  If  either  has 
sustained  a  loss  by  the  bad  faith  of  a  partlceps  crhninls,  it  is  but  a  just  infliction 
for  premeditated  and  deeply  practised  fraud*  He  must  not  expect  that  a  judi- 
cial tribunal  will  degrade  Itself,  by  ah  exertion  of  its  powers  to  shil^  the  loss 
from  one  to  the  other,  or  tg  equalise  the  bene6ts  or  burthens  which  may  have 
'  ittsulted  from  the  violation  of  every  principle  of  morals  and  of  hw. 

THIS  was  an  appeal. from  the  circoit  court  of  the  county 
of  Alexandria,  in  the  district  of  Columbia.  The  appellant 
was  complainant  in  that  court. 

The  case  was  argued  by  Mr  Swann  and  Mr  Jones  for  the 
appellant,  and  by  Mr  Taylor  for  the  appellee: 

Mr  Justice  Baldwin  delivered  the  opinion  of  the.Cou.l. 

This  suit  was  brought  on  the  chancery  side  of  the  circuit 
.  court  of  the  district  of  Columbia  for  the  county  of  Alexandria, 
by  the  appellant  (complainant)  against  the  appellee  (re- 
spondent). The  object  professed  is  to  obtain  a  settlement  of 
accounts  arising  out  of  a  partnership  charged  to  have  existed 
between  the  complainant  and  respondent  and  one  Ferdinand 
Marsteller. 

The  bill  charges,  that  in  1814,  a  contract  was  entered  into 
between  the  x^omplainant  and  the  government  of  the  United 
States  for  rebuilding  fort  Washington. 
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That  when  the  contract  was  made,  it  was  agreed  between 
the  respondent,  Ferdinand  Marstellcr,  and  the  complainant, 
that  they  should  share  the  profits  of  the  contract — that  is, 
that  each  of  them  should  receive  one  third  part  of  the  profits. 
That  the  respondent  was  to  furnish  the  concern  with  such 
merchandize  as  might  be  necessary,  disburse  the  funds  of 
the  concern,  and  keep  the  accounts  relative  to  such  disburse- 
ments; that  the  complainant  was  to  superintend  the  work, 
and  Marsteller  to  drawing  and  furnishing  the  money  for  car- 
rying it  on. 

The  bill  charges  that  under  this  arrangement  the  work  was 
commenced  and  finished,  and  that  on  its  measurement  it  was 
supposed  a  profit  had  been  made  of  about  four  thousand  five 
hundred  dollars ;  and  that  accordingly  one  thousand  five  hun- 
dred dollars  were  advanced  to  the  respondent  as  his  share  of 
the  profits. 

That,  about  the  close  of  the  business,  it  was  discovered . 
that  Marsteller  had  committed  -great  frauds  on  the  govern- 
ment; and  that  the  complainant  gave  information  of  these 
irauds  to  the  department  of  war,  in  consequence  of  which 
Marsteller  was  disgraced,  and  soon  after  died  insolvent. 

That,  soon  after  this  development,  the  respondent  insti- 
tuted suit  against  the  complainant  for  a  balance' claimed  on 
his  store  account,  and  for  money  disbursed  by  him  for  com- 
plainant. That  the  complainant  instituted  a  cross  action 
against  the  respondfent;  and  both  suits  were,  by  mutual  con- 
sent, referred  to  arbiicators. 

That  when  the  reference  was  made,  the  complainanU  ex- 
pected that  the  arbitrators  would  go  into  a  full  examination 
of  the  partnership  accounts  in  relation  to  the  government 
contract,  as  well  as  in  relation  to  the  individual  accounts  of 
the  parties.  But  that  when  the  arbitrators  proceeded  to  act, 
they  declined  looking  on  the  transaction  as  a  partnership 
one,  and  thought  themselves  bound  to  consider  the  accounts 
as  unconnected  with  that  concern;  and  finally  awarded 
against  the  complainant  four  thousand  four  hundred  and 
ninetyHMven  dollars  and  forty-two  cents,  in  which  was  in- 
cluded an  allowance  of  one  thousand  five  hundred  dollars 
for  Coleman's  share  of  the  profits  of  the  contract,  and  one 
Vol.  IV.— Y 
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tbousand  five  hondred  and  Ibirty-foar  dollars  for  cominiisions 
ra  disbursing  tbe  money  received  from  tbe  government. 

That  the  copartnership  has  been  always  indebted  to  the 
complainant  on  accoant  of  the  contract  with  government. 

The  bill  then  proceeds  to  some  details  respecting  the  ac- 
counts, at  this  time  Jiot  important,  and  prays  for  an  accoun') 
and  general  relief. 

The  answer  admits  that  the  complainant  in  1814  entered 
into  a  contract  with  Ferdinand  Marstellert  agent  for  the 
United  States,  for  the  rebuilding  of  fort  Washington;  with 
the  terms  and  conditions  of  which  contract  the  lespondent 
had  no  concern. 

That  it  being  necessary  to  have  an  agent  in  Alexandria  to 
procure  supplies  for  carrying  the  contract  into  effect,  and  as 
Marsteller  had  expressed  a  wish  that  ihe  money  should  be 
disbursed  through  the  agency  of  the  respondent,  and  that  the 
respondent  should  keep  the  accounts  between  Marsteller 
and  the  complainant;  the  latter  agreed  that  the  respondent 
should  act  as  agent,  and  in  the  first  instance  offered  him  as 
a  compensation,  a  share  of  the  profits,  and  the  complainant 
afterwards  offered  hrm  a  commission  of  five  per  cent  on  the 
disbursements.  That  ihe  respondent  accepted  of  the  latter 
offer,  and  under  it  entered  on  the  agency,  after  having  refused 
the  £rst. 

The  respondent  denies  that  he  was  in  any  shape  interested 
as  a  copartner  with  the  complainant  and  Marsteller,  or  with 
either  of  them,  in  relation  to  the  said  contract,  or  that  he  ever 
received  any  share  of  the  profits;  but  admits  the  charge  of  a 
commission  of  five,  per  cent,  on  the  money  disbursed  by  him. 

He  admits  that  the  complainant  having  refused  to  pay  the 
balance  due  from  him  to  the  respondent  on  private  account, 
he  did  institute  suit  against  him.  That  a  cross  suit. was 
brought  by  the  complainant  against  the  respondent.  That 
both  suits  were  referred  to  arbitrators,  who  awarded  in  the 
respondent's  favour  the  sum  of  four  thousand  four  hundred 
and  ninety-seven  dollars  and  forty-two  cents.  That  on  the 
investigation  before  the  arbitrators,  the  complainant  set  up 
as  an  offset  tbe  same  claim  which  he  prosecutes  in  this  suit, 
and  that  it  was  rejected  as  unsupported  by  evidence. 


JANUARY  TERM  1830.  187 

[Butio  w .  ColemtD.] 

The  respoodent  relies  on  that  award,  and  the  judgment  od 
it,  aa  a  bar  to  fiirther  proceedings. 

The  cause  came  on  to  be  heard  on  the  bill  and  answer, 
and  after  varions  proceedings,  not  necessary  to  notice,  the 
bill  was  dismissed  withoat  costs;  the  coort  being  of  opinion 
that  the  partnership  charged  was  contrary  to  public  policy 
and  sound  morals,  and  that  a  court  of  equity  ought  jaot  to* 
lend  its  aid  to  either  of  the  parties  Vgainst  the  other. 

Among  the  exhibits  in  the  cause  was  the  contract  between 
the  complunaat  and  the  goTcrnment,  dated  17th  Septen^ 
ber  1814,  signed  and  sealed  by  complainant,  and  witnessed 
by  Thomas  Ijowe. 

**  Accepted  for  the  United  States  by  order  of  colonel  Mon* ' 
roe,  secretary  of  war.    September  SOth,  1814. 

F.  MARSTELLER, 
Deputy  quartermaHer  general. 

The  proposition  for  this  contract  was  addressed  by  Bartle 
to  Marsteller  rn  writing,  and  the  contract  was  signed  on  the 
same  day. 

From  the  eYidenCe> taken  in  the  case,  it  clearly  appefir? 
that  Marsteller  acted  as  the  agent  of  the  United  States  in 
making  the  contract..  That  the  materials  furnished,  and  the 
labour  performed,  were  under  the  direction  of  Bartle.  That 
the  money  was  principally  received  from  the  government  by 
Marsteller,  paid  over  by  him  to  Coleman,  who  dispersed  it 
on  the  orders  of  Bartle.  There  can  be  no  doubt  that  Bartle 
and  Marsteller  were  partners  in  the  profits  of-  the  contract ; 
but  the  cap^ity  in  which  Coleman  acted  does  not  seem  to 
be  so  certain.  There  is  very  strong  evidence  of  his  being  a 
partner;  but  it  is  not  very  material  whether  he  was  an  agent 
or  a  party  in  a  contract  made  and  carried  into  effect  under 
the  circumstances  which  attended  this.  The  shades  of  differ- 
ence which  would  in  either  event  distinguish  the  moral  or 
legat  aspect  of  the  cause,  are  .too  slight  to  engage  the  atten- 
tion of  the  court. 

By  the  account  of  the  complainant  against  the  firm  of 
Marsteller,  Coleman  and  Bartle,  it  appears  that  his  chprges 
amount  to  fifty-eight  thousand  three  hundred  and  seventy - 
four  dollars;  and  that  there  is  a  loss  to  the  cooecrn  of  ton 
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thousand  five  hundred  and  thirty-eight  dollars,  one  half  of 
which  he  charges  to  Coleman ;  and  be  seeks  to  recover  this 
by  deducting  the  amount  from  a  judgment  obtained  against 
him  by  Coleman,  in  the  circuit  court,  affirmed  here  on  a  writ 
of  error. 

Of  the  alleged  loss  on  this  contract,  the  sum  of  eight 
thousand  eight  hundred  and  sixty  dollars  is  ihas  accooilted 
for  in  the  complainant's  account  against  the  firm. 

<<  To  deductions  made  by  the  government  (which  are 
against  the  operative  mechanic)  frc^m  the  work  and  mate- 
rials. Vide  Abstracts,  B.  F.  Eight  thousand  eight  hun^ 
dred  and  sixty  dollars  of  this  sum."  Of  this  sum  it  appears 
by  abstract  B.  that  three  thousand  one  hundred  and  ninety- 
eight  dollars  were  for,  an  overcharge  of  fifty  cents  per  perch 
of  stone,  and  fifty  cents  per  thousand  of  bricks,  beyond  the 
contract  price ;  and  by  abstract  F.,  that  five  thousand  aix  hun- 
dred and  sixty-one  dollars  were  for  over  measurement  df  stone, 
brick  and  carpentetr  work ;  so  that  deducting  these  two  items 
from  the  amount  of  the  loss  on  the  contract,  it  is  reduced  to 
one  thousand  six  hundred  and  seventy-eight  dollars* 

The  case  then  presented  for  the  consideration  of  the- cir- 
cuit court,  and -now  before  us  for  revision,  is  this :  a  contract 
made  by  the  complainant  with  a  public  agent,  a  depaty 
quartermaster  general,  to  an  amount  exceeding  fifty  thousand 
dollars,  in  the  profits  of  which  he  was  to  participate ;  false 
measures  attempted  to  be  imposed  on  the  government ;  the 
fraud  discovered  by  the  vigilance  of  its  accounting  officers ; 
and  a  bili  in  equity  filed  to  compel  an  alleged  partner  to 
account  forj  and  pay  to  one  of  the  parties  in  such  a  trans- 
action, the  one  half  of  a  loss  sustained  by  an  unsuccessful 
attempt  to  impose  spurious  vouchers  on  the  government. 

To  state  such  a  case  is  to  decide  it.  Public  morals,  public 
justice,  and  the  well  established  principles  of  all' judicial 
tribunals,  alike  forbid  the  interposition  of  couifts  of  jus^ce 
to  lend  their  aid  to  purposes  like  this.  To  enforce  a  contract 
which  began  with  the  corruption  of  a  public  officer,  and 
progressed  in  the  practice  of  known  and  wilful  deception  in 
ins  execution,  can  never  be  consummated  or  sanctioned  by 
any  court. 
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The  law  leaves  the  p  ^-tiet  to  such  a  contract  iIb  it  found 
them.  If  either  has  sustained  a  loss  by  the  bad  faith  of  a 
particeps  criminis,  it  is  but  a  just  infliction  for  premeditated 
and  deeply  practised  fraud ;  which,  when  detected,  deprives 
him  of  anticipated  profits,  or  subjects  him  to  unexpected 
losses.  He  must  not  eipect  that  a  judicial  tribunal  will 
degrade  itself  by  an  exertion  of  its  powers,  by  shifting  the 
loss  from  the  one  to  the  other;  or  to  equalise  the  benefits  or 
burthens  which  may  have  resulted  by  the  violation  of  every 
principle  of  morals  and  of  laws. 

This  court  is  unanimously  of  opinion,  that  the  circuit 
court  ^were  right  in  dismissing  the  complainant's  bill,  and 
affirms  their  decree  with  costs. 


Tnis  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  circuit  court  of  the  United  States,  foe  the 
district  of  Columbia,  holden  in  and  for  the  county  of  Alex- 
andria, and  was  argued  by  counsel ;  on  consideration  where- 
of, it  is  ordered,  adjudged,  and  decreed  by  this  court,  that 
the  decree  of  the  said  circuit  court  in  this  cause  be,  and  the 
same  is  hereby  affirmed  with  costs. 
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Cjjjmvus^  AmujkifT  e».  Johh  T^iqoabt  ard  Uabt  hh 

WIFBf  AND  0THSB8. 

Whan  «  bm  wu  filed  to  coinp«]  the  ezoeutlon  of  faenritiM  for  money  loaned, 
wUdiaaeniitieit  it  wia  alleged  in  the  bill,  were  piomiied  to  be  giTon  upon 
particalar  raal  eatala  pvchaaed  by  the  money  loaned,  and  the  complainant! 
had  enltlad  to  make  the  prior  mortgagaea  of  iSbtb  prtmiaea  en  which  the  aeea- 
ritlaa  wen  requfaed  to  be  gifen,  partiea  to  the  bill,  the  covit  aald;  it  haa 
been  oifedin  reply  to  thoae  grodnda  of  rereiaal  for  wuit  of  partiea  or  for  want 
of  due  matniition  for  a  final  hearing,  that  nothtaig  ia  oidered  to  be  mortgaged 
or  aold  beridea  the  ihtaieat  of  the  party  who  to  ordevad  to  eieeQte  the  aaort- 
gage,  or  whoae  i^laraat  la  to  be  aold,  whatever  tiiat  may  be.  Bot  tUa  we 
concaife  to  be  an  inaoflicient  anawer.  It  ia  not  enough  that  a  comt  of 
equity  canaaa  nothing  but  the  inteieat  of  the  proper  party  to  change  owneta. 
lu  decree  dwuldtemUnate  and  not  inatigate  litigation.  lu  mlea  ahould  tempt 
man  to  aobar  tat^aatment,  and  not  to  wUd  tpecnlatfon.  Ita  proceaa  ihould  act 
upon  known  and  definite  intereata,  and  not  upon  auch  aa  admit  of  no  medium 
of  eatimatioo.  It  haa  meana  of  reducing  CTcry  ri|^l  to  certainty  and  preciaion ; 
and  ia  therefem  bound  to  employ  theae  meana  in  the  exerciae  of  ita  juriadlc- 

tlOila 

The  general  lule  la,  **  that  howerer  nomerooa  the  peraona  intereated  in  the  aub- 
ject  of  a  adt,  thc^  muat  ab  be  made  partiea,  plaintifT  or  defendant,  in  order  that 
a  completa  decree  may  he  made ;  it  l)eing  the  constant  aim  of  a  court  of  eqoily 
to  do  complete  Juatice,  by  embracing  the  whole  aubjecta ;  deciding  upon  and 
aettiing  tho  ilghta  of  all  peraona  intereated  in  the  aulject  of  the  auits ;  to  make 
the  perfoimance  of  the  oni«r  perfectly  safe  to  those  who  have  to  obey  it*  and 
te  prevent  fotore  litigation. 

Where  in  the  courae  of  proceedlnga  in  a  ault  in  chancery  in  the  circuit  court,  it 
ia  apparent  that  the  lather  haa  not  presented  the  intereata  of  bis  children  for 
protection,  the  court  said ;  although  there  ia  no  appeal  taken  in  behalf  of  the 
childran,  die  court,  while  interfering  to  prevent  the  breach  of  a  tniat  in  behalf 
of  the  lather,  can  hardly  be  expected  to  paaa  over  without  noticing  an  omiaafon 
hi  the/ather,  amonnthig  to  a  breadi  of  tiuat,  to  the  prqudice  of  hb  infimt  chil- 
[201] 


APPEAL  from  the  district  coart  of  the  western  district 
of  VirgiDia. 

The  appellees,  who  are  citizens  of  Maryland,  filed  their 
bill  in  the  coort  of  the  United  States,  for  the  western  district 
of  Virginia,  in  which  the  material  allegations  set  forth  are, 
that  on  die  22d  of  June  1809,  Grizzle  Taggart,  mother  of 
John  Taggart,  conveyed  to  William  CopelandGkildsmith  and 
James  Caldwell,  all  her  estate  for  the  .uses  and  purposes 
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mentioned  in  the  deed  exhibited  with  the  bill.  A  part  of 
the  estate  so  conveyed  ooiisisted  of  a  debt  due  to  the  said 
Grizzle  from  Keller  and  Foreman  of  Baltimore,  which  was 
secured  by  a  mortgage  on  Yaluable  real  property,  called  the 
Salisbury  Mills. 

That  about  the  year  1817,  Caldwell,  who  was  the  nephew 
of  Grizzle,  importuned  her  and  her  son  John  and  his  wife,  to 
consent  to  permit  him  to  receive  the  money  due  on  the 
mortgage,  and  to  use  it  in  the  purchase  of  an  estate  called 
the  White  Sulphur  £  firings,  situate  in  Greenbrier  county, 
Virginia,  and  which  beloo^?ed  to  the  heirs  of  Michael  Bow- 
yer ;  and  to  induce  them  .o  yield  their  assent,  he  repre- 
sented that  estate  to  be  very  valuable,  and  promised  that  he 
would  encumber  it  (when  purchased)  by  a  mortgage  to 
secure  the  money  which  he  should  receive  from  Keller  and 
Foreman. 

The  complainants  further  state,  that  consent  was  ac<3>rd- 
ingly  yielded  on  the  conditions  proposed ;  in  consequence 
of  which  Caldwell  (who  was  then  sole  trustee,  the  other 
being  dead,)  received  from  Keller  and  Foreman  the  sum  of 
fifteen  thousand  seven  hundred  and  sixty  dollars  and  seventy 
cents,  in  discbarge  of  their  mortgage,  which  he  appropri- 
ated to  the  purchase  of  several  shares. of  the  copartners  of 
the  said  Michael  Bowyer  in  the  said  estate,  or  paid  there- 
with for  some  shares  previously  purchased. 

Some  time  afterwards,  as  the  complainants  further  allege, 
in  order  to  satisfy  Grizzle  Taggart  of  the  propriety  of  his 
purchase,  and  that  the  security  promised  would  be  ample, 
Caldwell  brought  her  from  her  residence  in  Baltimore  to  the 
White  Sulphur  Springs.  That  she  returned  about  the  be- 
ginning of  October  1817,  well  pleased  with  the  property; 
Uiat  Caldwell  promised  to  execute  the  mortgage  immediately 
after  her  return,  but  that  in  a  very  short  time  Grizzle  de- 
parted this  life,  without  it  having  been  done. 

A  few  days  afi»r  this  event,  Caldwell,  secretly  and  un- 
known to  the  complainants,  as  they  state,  executed  a  mort- 
gage in  fevour  of  Jeremiah  Sullivan  and  others,  on  his  in- 
terest in  the  White  Sulphur  Spring  estate,  to  secure  the 
sum  of  twenty  thousand  dollars.    A  second  mortgage,  to 
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•ecore  the  same  debii  was  ezecated  by  Caldwell,  bearing 
date  the  15th  of  September  1819,  and  both  were  duly  re- 
corded (and  are  in  the  record).  It  is  stated  that  some 
defect  unknown  to  the  complainants,  was  supposed  to  exist 
in  the  mortgage  of  the  24th  of  October  1817,  which  was 
the  reason  for  the  second  being  executed. 

After  the'death  of  Grizzle  Taggart,  her  son,  John  Taggart, 
as  the  complainants  state,  applied  fe  Caldwell  to  execute 
the  mortgage  which  he  had  promised  on  the  White  Sulphur 
Spring  estate.  He  then  informed  the  said  John,  that  he  had 
executed  the  mortgage  of  the  24th  of  October  1817,  be- 
fore mentioned,  on  which  the  said  John  upbraided  him  with 
his  breach  of  trust  Caldwell  then  promised  to  extinguish 
the  incumbrance  out  of  the  annual  profits  of  the  estate,  and 
to  make  provision  for  the  debt  created  as  before  mentioned. 
Nothing  however  was  done  ;  the  complainants  being  with- 
out any  written  evidence  of  their  chrim  until  the  9th  of 
September  1823,  when  Caldwell  exewuicu  a  paper,  exhibited 
with  the  bill,  acknowledging  the  sum  of  fifteen  thousaiid  two 
hundred.and  sixty  dollars  and  seventy  cents  to  be  due  on 
accpunt  of  principal,  and  two  thousand  nine  hundred  dol- 
lars on  account  ofinterest. 

The  bill  further  states,  that  the  mortgagees,  Jeremiah  Sul- 
livan and  others,  instituted  a  suit  to  foreclose  the  equity  of 
redemption;  but  before  the  case  was  brought  to  a  hearing,  a 
certain  Richard  Singleton  purchased  the  mortgage  and  ob- 
taibed  a  transfer  thereof;  that  to  secure  the  money  paid  for 
the  mortgage  and  other  money  advanced,  he  obtained  a  deed 
of  trust  from  •  Caldwell  on  his  interest  in  the  estate,  that  is 
four-sevenths  obtained  by  purchase,  and  one-seventh  in  right 
of  his  wife,  who  is  a  daughter  of  Michael  Bowyer. 

The  complainants  further  state,  that  the  profits  of  the  said 
estate  are  great ;  but  that  such  is  the  imprudence  of  Cald- 
well that  he  has  never  paid  any  part  of  the  principal  or  in- 
terest on  the  mortgage,  either  before  or  since  Singleton 
acquired  it ;  that  he  is  incurring  other  large  debts,  and  that 
he  has  no  other  means  to  pay  the  money  due  to  them  ex-y 
cept  his  interest  in  the  White  Sulphur  Spring  estate.  They 
insist  that  they  hold  an  equitable  lien  on  that  estate  so  far 
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as  Caldineirt  interestextends ;  and  they  pray  that  it  may  be 
subjected  to  their  debt ;  that  another  trustee  may  be  appoint-, 
ed  to  execute  the  trust  created  by  the  deed  of  the  22d  of 
June  1809,  and  for  general  relief. 

To  this  bill'  James  CaldvreU  and  his  wife  filed  a  joint 
answer,  sworn  to  on  the  30^  of  September  1827,  the  mate- 
rial statements  of  which  are  the  following : 

He  admits  the  execution  of  the  .deed  of  the  23d  of  June 
1809 ;  though  be  states  that  he  was  not  apprized  of  its  exist- 
ence until  after  it  was  recorded.  He  admits  that  he  received 
fixMn  Keller  and  Foreman  the  sum  of  fifteen  thousand  seven 
hundred  and  sixty  dollars  and  seventy  cents,  due  to  Gritzle. 
Taggart,  and  embraced  in  the  deed  executed  by  her ;  but  he 
alleges  that  he  was  her  debtor  to  that  amount,  and  that  to 
secure  tHe  debt  he  had  given  a  deed  of  trust  to  Nicholas 
Brice,  as  trustee.  That  at  his  request,  Grizzle  and  her  son 
John  consented  to  release  his  deed  of  trust,  so  as  to  enable 
him,  Caldwell,  to  sell  the  property  (Salisbury  Plains)  to 
Keller  and  Foreman,  which  was  accordingly  done,  and  he 
received  the  money.  That  the  release  exhibited  with  the 
answer  was  executed  by  Nicholas  Brjce,  Grizzle  Taggart, 
John  Taggart  and  Mary  his  wife,  when  he  was  not  present. 

He  alleges  that  Brice  agreed,  on  his  behalf^  without  Con- 
sulting him,  that  the  debt  due  from  him  to  the  said  Grizzle, 
or  a  part  thereof,  should  be  vested  in  bank  stock,  and  that 
the  agreement  and  instrument  of  writing  mentioned  in. 
the  release  contemplated  that  object;  that  he  never  exe- 
cuted any  such  writing,  though  he  was  informed  before  the 
deliveryx»f  the  release  of  the  proposition  to  invest  the  money 
due  from  him  in  bank  stock,  and  refused  to  accept  it  on  that 
condition,  of  which  the  parties  interested  were  informed; 
but  that  the  retease  was  afterwards,  by  their  consent,  or 
without  objection  from  them,  delivered.  That  he  was  un- 
willing to  accept  the  release  on  the  condition  proposed,  be- 
cause his  object  in  desiring  it  was  the  use  of  the  money. 

He  alleges  that  the  money  which  he  obtained  from  Kel- 
ler and  Foreman  was  applied  to  the  payment  of  his  debts, 
and  not  to  the  purchase  of  the  White  Sulphur  Springs,  or  any 
interest  therein,  or  any  thing  due  therefor. 
Vol.  IV.— Z 
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He  denies  that  it  was  his  object  to  invest  the  money  ob- 
tained by  him  in  the  White  Sulphur  Spring  properly;  or 
that  he  obtained  the  release  by  any  &uch  representation, 
or  by  any  promise  to  give  an  incumbrance  thereon*  That 
he  acquired  the  White  Sulphur  Spring  property  with  other 
funds,  and  never  contemplated  securing  the  debt  due  to 
Grizzle  Taggart  on  that  property ;  but  expected  to  pay  it 
out  of  a  large  debt  due  to  bim  from  another  person,  which 
he  failed  to  realize. 

He  admits  that  Grizzle  Taggart  visited  the  White  Sul- 
phur Springs ;  that  he  returned  with  her  in  1817  ;  but  denies 
that  she  was  brought  there  with  the  views  mentioned  in  the 
bill.  He  says  he  does  not  recollect,  and  has  no  reason  to 
believe  that  a  single  word  passed  between  him  and  her  in 
relatioa  to  his  giving  a  mortgage  or  other  lien  on  that  pro- 
perty, either  during  the  said  visit,  or  at  any  other  time. 

Caldwell  denies  that  thiere  was  any  stipulation  between 
him  and  John  Taggart  and  Mary  his  wife,  or  either  of  them, 
that  the  debt  should  be  secured  by  a. mortgage  on  the  White 
Sulphur  Spring  property.    He  states  that  he  does  not  re- 
collect that  the  said  John  ever  upbraided  him  with  a  breach 
of  trust.     He  admits   that  he   had  a  conversation  with 
John  in   1819,  upon   the  subject  of  his  giving  the  mort- 
gage to  secure  other  persons,  and  that  John  Taggart  then 
said,  that  he  ought,  in  the  first  place,  to  iiave  secured 
the  debt  in  which  he  was  interested.    In  reply  to  which,  he 
stated  that  he  was  willing  to  secure  that  debt  by  a  lien  on 
the  property,  as  soon  as  the  other  was  extinguished,  which 
he  supposed  he  would  be  able  to  do  after  the  lapse  of  somd 
time.  'Previous  tolhis,  Caldwell  stales  that  he  hasUorecoU* 
lection  of  having  conversed  with  John  Taggart  on  the  sub- 
ject of  giving  a  lien,  though  the  fait  of  his  having  executed 
the  other  niortgage  was  known  to  John  as  earl-y  as  1817. 
He  states  that  he  docs  not  believe  that  John  Taggart 
ever  thought  that  he  had  deceived  him.    That  there  was 
no  privacy  in  giving  the  mortgages  of  the  24th  of  Octo-^ 
ber  1817  and  15th  of  September  1819,  which  he  admiu  fie 
executed'  to  secure  the  same  debt.    As  evidence  to  show  that 
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John  did  not  believe  he  had  bee)  deceived,  he  eibibito  a 
letter  from  hiro^  which  is  in  the  record. 

He  admits  the  execution  of  the  paper  exhibited  with  the 
complainants'  bill,  bearing  date  the  9tb  of  September  1823 ; 
the  pendency  of  a  bill  to  foreclose  the  equity  of  redemption 
on  the  mortgage  of  the  15th  of  September  1819;  the  sub- 
sequent purchase  of  Richard  SinglGton,  and  the  execution 
of  a  deed  of  trust  for  his  benefiti  as  stated  in  the  bill. 

James  Caldwell  then  proceeds  to  state  in  his  answer,  the 
interest  which  be  has  in  the  White  Sulphur  Spring  property. 
1.  That  his  wife  is  entitled  to  one-seventh,  as  one  of  the 
heirs  of  Michael  Boyer.  2.  That  she  is  entitled  to  another 
seventh,  by  virtue  of  a  conveyance  made  to  her  by  "her  bro- 
ther, John  Bowyer.'  3.  He  claims  one-seventh,  by  purchase, 
from  William  Bowyer,  to  whom  he  paid  only  one  hundred 
dollars  of  the  purchase  money.  The  contract  is  referred  to, 
and  filed  among  the  papers  of  this  court.  He  states  that 
'William  Bowyer  is  dead,  having  made  a  will  which  is  ex- 
hibited and  copied  into  the  record.  4.  He  claims  another 
seventh  by  purchase  from  William  Bedford,  who  is  stated  to 
have  purchased  the  interest  of  Thomas  Bowyer,  a  son  of 
Michael.  That  for  this  interest  he  stands  indebted  six  thou- 
sand dollars,  with-  interest,  for  which  a'  deed  of  trust  was 
executed  on. the  property  purchased,  a  copy  of  which  is  ex- 
hibited ;  and  a  suit  has  been  brought  to  enforce  this  lien. 
5.  He  claims  the  interest  of  Jaihes  Bowyer^  another  son  of 
the  said  Michael.  The  remaining  two  shares,  he  states,  are 
in  Frances  Bedford  and  Elizabeth  Copeland,  daughters  of 
Michael  Bowyer. 

Caldwell  insists,  that  if,  contrary  to  his  expectation,  the 
complainants  should  establish  a  specific  lien,  on  any  part  of 
the  said  property,  that  it  can  only  extend  to  such  interests 
as  he  owned  when  such  lien  originated  ;  and  that  it  ought 
not  to  be  extended  to  defeat,  the  rights  of  others,  or  their 
equitable  lien  for  purchase  money  due  to  them  from  him  : 
and  he  requires  that  their  rights  shall  be  precisely  ascer- 
tained and  adjusted,  before  any  effort  shall  be  made  to  en- 
force such  lien  in  favour  of  the  complainants,  'and  that  par- 
tition shall  be  made  according  to  the  rights  of  the  parties. 
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Caldwell  further  states,  that  an  iodentore  was  executed  by 
him  aod  his  wife;  and  the  other  persons  interested,  by  which 
it  was  agreed  that  all  the  lands  and  tenements  of  which 
Michael  Bowyer  died  seised,  should  be  divided  between  the 
parties,  by  comn^issioners  chosen  for  that  purpose,  except 
two  hundred  acres,  including  the  White  Sulphur  Springs,' 
buildings,  Slc.  which  should  be  held  in  common  ;  that  tliis 
partition  has  never  been  made.  He  insists  thai  if  the  com- 
plainants should  establish  the  lien  demanded  by  them,  that 
partition  should  be  made  according  to  said  agreement,  and 
his  part  in  the  two  hundred  acres  first  subjected. 

He  admits  that  the  White  Sulphur  Spring  estate  is  valu- 
able ;  but  regrets  that  the  profits  are  not  as  greai  as  esti- 
mated by  the  complainants.  He  deems  it  unnecessary  and 
irrelevant  to  exhibit  a  schedule  of  his  receipts  and  expendi- 
tures, or  an  account  of  his  management  and  history  of  his 
domestic  afiairs.  He  states  that  he  is  desirous  of  paying  all 
the  debts  which  he  owes,  and  particularly  that  claimed  in 
this  case,  the  justice  of  which  he  has  never  denied;  that  he 
trusts  an  apology  will  be  found  for  not  having  effected  that 
sooner,  in  the  embarrassed  situation  of  his  affairs.  Such  was 
the  condition  of  the  White  Sulphur  Spring  property  when 
he  obtained  possession,  that  he  has  been  compelled  to  incur 
many  expenditures  to  make  it  at  all  productive.  He  has  well 
founded  hopes,  that  if  he  is  suffered  to  continue  his  exer- 
tions, that  in  a  few  years  he  will  be  able  to  do  full  justice 
to  all  the  world ;  but  that  the  interests  of  his  creditors  require 
that  he  should  not  be  destroyed  by  an  unmerciful  pressure 
of  their  demands. 

Caldwell  objects  to  the  measure  of  relief  sought  by  the 
complainants,  as  not  being  warranted  by  the  laws  of  the 
land,  the  principles  of  equity,  or  the  dictates  of  justice.  So 
far  as  they  set  up  any  pretended  parol  agreement,  he  insists 
that  it  is  within  the  operation  of  the  statute  of  frauds  and 
perjuries;  of  which  he  prays  the  benefit,  as  if  it  bad  t>een 
specially  pleaded.  Caldwell  moreover  states,  that  he  feels 
it  his  duty  to  protect  the  trust  fund  committed  to  his  care 
from  any  appropriation  not  contemplated  by  the  donor: 
He  denies  the  right  of  the  complainants  to  take  that  fund 
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iroin  the  control  of  the  trustees ;  or  to  exhaust  or  expend  the 
principal ;  and  says  that  the  interest,  or  profits  only,  can  be 
applied  to  the  use  of  the  cestui  que  trusts. 

The  defendant,  the  wife  of  James  Caldwell,  statef  that 
her  interests  in  the  White  Sulphur  Spring  property  are, 
in  some  respects,  different  from  those  of  her  husband ;  and 
that  she  is  advised  that  no.  agreement  made  by  him,  in  which 
she  has  not  concurred,  in  the  form'  prescribed  by  law,  affects 
her  rights,  derived  by  descent,  devise,  or  conveyance*  She 
refers  to  a  copy  of  the  deed  (which  is  not  in  the  record) 
executed  by  her  brother  John  Bowyer,  to  show  that  she  is 
entitled  to  the  sole  and  exclusive  use  and  benefit  of  his 
share.  As  to  the  interest  of  her  deceased  brother,  William 
Bowyer,  she  contends  that  she  is  entitled  to  the  same,  or  the 
purchase  money  thereof,,  during  her  life,  in  the  same  exclu- 
sive and  separate  manner ;  and  that  after  her  death,  the  pro- 
perty passes  to  her  children  and  nephew.  She  refers  to 
the  agreement  between  her  husband  and  the  said  William 
Bowyer,  to  show  that  the  latter  had  the  privilege  to  revoke 
the  contract,  if  the  purchase  money  should  not  be  paid ; 
which  privilege  she  says  passed  to  her  by  the  will  of  the  said 
William,  which  privilege  she  claims  to  exercise,  so  far  as  the 
same  may  be  necessary  for  her  complete  protection.  She 
praya  that  she  may  be  permitted  to  answer  separately,  or 
that  her  rights  may  be  investigated  and  decided,  as  if  she 
had  done  so.  She  says  she  has  no  knowledge  of  the  justice 
of  the  debt  claimed,  and  how  it  originated. 

Depositions  were  taken  in  the  district  court,  establishing 
certain  facts  which  are  sufficiently  referred  to  in  the  opinion 
of  this  court;  and  when  the  cause  came  on  to  a  hearing,  the, 
court  made  the  following  decree : 

This  cause  came  on  to  be  beard  on  the  bill,  answers,  ex- 
hibits, and  examination  of  witnesses,  and  was  argued  by 
counsel.  On  consideration  whereof,  and  for  reasons  set 
forth  in  a  written  opinion  filed  among  the  papers  in  this 
cause,  it  is  adjudged,  ordered  and  decreed,  that  the  defend- 
ant, James  Caldwell,  do  forthwith  execute  a  proper  deed  of 
mortgage  to  Silas  H.  Smith,  who  is  hereby  appointed  trus- 
tee for  that  purpose,  providing  for  the  annual  payment  to 
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the  laid  trastee,  of  the  legal  interest  on  the  som  of  fifteen 
thousand  seven  hundred  and  sixty  dollars  and  seventy  eents, 
the  amount  of  the  sum  withdrawn  by  the  said  defendant  from 
the  trusi^fund ;  to  commence  this  day ;  to  be  paid  by  the  said 
trustee  to  John  Taggart  during  his  life,  and  on  his  death,  that 
the  principal,  with  any  interest  that  may  accrue  after  the 
death  of  the  said  John,  to  be  paid  to  the  children  of  said 
John  and  Mary  his  wife,  according  to  the  provisions  of  the 
deed  executed  by  Grizzle  Taggart  on  the  22d  of  June  1809, 
and  filed  among  the  papers  in  this  cause.  And  it  is  further 
adjudged,  ordered  and  decreed,  that  the  said  defendant  pay 
unto  the  plaintiff,  John  Taggart,  the  sum  of  seven  thousand 
five  hundred  and  thirteen  dollars  and  forty  cents,  being  the 
amount  of  interest  now  due  on  the  said  sum  of  fifteen  thou- 
sand seven  hundred  and  sixty  dollars  and  seventy  cents;  and 
in  case  the  said  defendant  shall  make  default  in  the  payment 
of  the  said  sum  of  money,  so  that  the  same  or  any  part 
thereof  shall  remain  due  and  unpaid  on  the  5th  of  August 
next,  then  it  shall  be  the  duty  of  the  marshal  of  this  court 
to  proceed  to  sell  all  the  right,  title  and  interest  which  the 
defendant  may  have  in  the  White  Sulphur  Spring  estate,  in 
the  county  of  Greenbrier,  for  ready  money;  having  first 
advertised  the  time  and  place  of  sale,  in  some  newspaper 
published  in  Richmond,  Stau6ton,  and  Lewisburg,  for  thirty 
days  before  such  salci  and  that  he  report  his  proceedings  to 
this  court  And  it  is  further  adjudged,  ordered  and  decreed, 
that  the  said  defendant  pay  unto  the  plaintifis  their  costs  ex- 
pended in  the  prosecution  of  this  suit. 

From  this  decree  the  said  J^mes  Caldwell  prayed  and  ob- 
tained an  appeal' to*  the  supreme  court  of  the  United  States. 

The  case  was  argued  by  Mr  Wirt  for  the  appellant,  and 
by  Mr  Shefiy  for  the  appellees. 

Mr.  Wirt  contended,  1.  That  the  necessary  and  proper 
parties  had  not  been  called  before  the  district  court  when 
the  decree  was  pronounced. 

2.  That  as  to  those  who  had  been  called  before  the  court, 
the  cause  had  not  been  matured  for  a  decree,  when  the  same 
was  pronounced. 
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3.  That  the  decree  is  inconsistent  with  the  relief  prayed 
for  by  the  bill. 

4.  That  the  decree  was  not  justified  by  the  evidence  in 
the  cause. 

6.  That  even  if  such  a  decree  could  have  been  justified 
by  the  general  evidence,  it  would  only  have  been  after  the 
prior  liens  on  the  property  had  been  marshalled,  by  the  re- 
port of  a  master  commissioner,  a/id  the  remaining  interest 
of  Caldwell  in  the  property  precisely  ascertained  and  fixed 
by  the  decree. 

Mr  Shefiy,/or  the  appellees,  argued;  )hat  there  is  no  error 
in  the  decree  injurious  to  the  rights  of  the  appellant. 

Mr  Justice  Johnson  delivered  the  opinion  of  the  Court; 

The  material  facts  of  this  case  may  be  thus  stated  : 

Grizzle  Taggart,  wishing  to  make  provision  for  the  family 
of  her  son  John  Taggart,  conveyed  a  considerable  property 
to  one  Goldsmith,  and  the  defendant,  James  Caldwell,  to 
the  use  of  herself  for  life,  then  to  the  joint  use  of  John 
Taggart  and  his  wife  for  Hfe,  to  the.  use  of  the  survivor  for 
life,  and  finally,  to  be  distributed  among  their  children. 
The  children,  together  with  their  parents,  preferred  this  bill. 
The  deed  bears  date  the  22d  of  June  1809,  and  contains  a 
clause,  empowering  John  and  his  wife,  or  the  survivor  of 
them,  to  sell  and  dispose  of  the' trust  property,  "  and  invest 
it  in  other  property  subject  to  the  like  uses  and  trusts,  and 
to  repeat  the  same  as  often  as  they  may  think  beneficial  for 
them  and  their  children." 

In  July  1812,  Goldsmith  being  dead,  Caldwell  prevailed 
upon  the  cestui  que  trusts,  Taggart  and' wife,  to  permit  him 
to  make  use  of  a  large  sum  of  money  raised  upon  the  trust 
property,  and  secured  it  to  them  by  a  mortgage  on  the 
Salisbury  mills^  executed  to  Nicholas  Brice,  in  terms  adapt- 
ed to  the  purpose?  of  the  original  trust  deed.  Afterwards, 
in  the  year  1816,  Caldwell  prevailed  upon  the  cestui  que 
trusts  to  make  another  change  of  application  of  the  trust 
found  in  his  favour,  by  executing  a  release  of  the  mortgage 
to  enable  him,  as  is  alleged  in  the  bill,  to  make  a  purchase 
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of  the  Sulphur  Springs  in  Virginia,  and  under  a  promiae  lo 
mortgage  that  property  when  purchased*  to  secure  the  mo- 
ney according  to  the  original  trusts. 

These  facts  make  out  the  complainants'  case ;  and. except- 
ting  the  three  allegations,  that  the  last  loan  was  solicited  for 
a  specific  purpose,  that  it  was  applied  to  that  purpose,  and 
under  a  promise  that  the  property  when  purchased  should  be 
mortgaged  to  secure  the  loan  according  to  the  trusts;  the 
answer  admits  the  facts  4iet  out  in  the  bill.  It  is  then  a  clear 
case  for  relief ;  since  the  defendantCaldwell,  uniting  in  himself 
the  two  characters  of  trustee  and  debtor  to  the  trust  fund, 
was  guilty  of  a  clear  breach  of  trust  in  availing  himself  of 
{he  release  of  1816,  without  seeing  the  debt  well  secured, . 
agreeably  to  the  deed  of  1809.  He  must  in  any  event  be. 
decreed  to  substitute  such  security  a^  he  ought  to  have 
taken  upon  any  other,  change  of  investment  effected  in  pur- 
suance of  the  original  trust.  But  the  complainants  here  go 
for  specific  relief,  claiming  to  stand  in  the  relation  of  cestui 
que  trusts  or  mortgagees  of  a  specified  property;  upon  the 
ground,  as  to  the  first  relation,  of  having  paid  the  considera? 
tion  money,  and  as  to  the  second,  of  having  surrendered 
their  existing  mortgage  upon  Caldwell's  promise  to  execute 
that  in  contemplation ;  and  in  one  or  the  other  or  both  those 
rights,  to  have  the  property  placed  in  the  hands  of  a  re- 
ceiver, that  the  income  may  be  applied  to  extinguish  prior 
incumbrances,  and  leave  the  property  free  to  satisfy  this 
claim.  The  bill  also  contains  the  prayer  for  general  relief, 
but  the  specific  claim  must  first  be  disposed  of  before  the 
general  prayer  can  be  considered. 

The  court  below  sustained  the  allegations  of  the  bill  rela- 
tive to  the  promise  to  mortgage  the  specific  property,  and 
decreed  Caldwell  to  execute  n  mortgage  accordingly,  to  se- 
cure the  principal  sum  ot  fifteelr  thousand  seven  hundred 
and  sixty  dollars,  it  then  goes  on  to  order  tne  interest  calcu- 
lated to  the  date  of  the  decree,  amounting  to  seven  thousand 
five  hundred  dollars,  to  be  paid  by  a  day  prescribed,  or  in 
default  theieof,  that  the  property  so  ordered  to  be  mortgaged 
to  secure  the  principal,  shall  be  sold  to  .aise  the  interest* 
We  think  it  clear  that  there  is  an  error  in  this,  since  the 
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interests  of  those  in  remainder  would  thus  be  sacrificed  to 
the  first  taker.  And  allhoagh  there  is  no  appeal  taken  in 
their  behalf,  yet  the  court,  while  interfering  to  preTent  the 
breach  of  a  trust  in  behalf  of  the  father,  can  hardly  be 
expected  to  pass  over  without  noticing  an  omission  in  the 
fiither,  ^amounting  to  a  breach  of  trust,  to  the  prejudice  of 
his  infiint  children. 

In  an  instance  therefore  in  which  a  decree  so  obviously 
needs  reforming,  it  is  without  reluctance  that  the  court  lays 
hold  of  such  legal  grounds  for  reversing  it  as  may  be  con- 
sidered under  the  appeal  taken  by  the  defendant. 

The  complainants  in  their  bill  set  out,  that  soon  after  re- 
ceiving and  using  the  release  before  mentioned^  Caldwell 
purchased  the  five-sevenths  of  the  interest  in  the  Sulphur 
Springs,  and  shortly  after  mortgaged  the  same  to  Sullivan 
and  others,  to  secure  certain  large  sums  which  they  had 
assumed  for  him;  that  this  mortgage  was  foreclosed  accord- 
ing to.  the  laws  of  Virginia,  and  finally  lifted  and  assigned 
to  Mt  Richard  Singleton,  who  advanced  thereon,  for  the  re- 
lief of  CaldweJI,  twenty-three  thousand  dollars,  to  secure 
which  the  latter  executed  a  trust  deed  to  A.  Stevenson  and 
F.  Bowyer,  which  it  appears  became  absolute  by  failure  of 
payment  more  than  a  year  since. 

.  And  when  the  defendant,  Caldwell,  as  well  as  Frances 
Bedford)  come  to  answer  to  the  allegation  of  the  purchaser 
of  the  property  in  question,  we  find  that,  although  Cald- 
well has  repeatedly  executed  eeds  conveying  or  incumber- 
ing fivr  sevenths  of  the  whole,  he  does  not  pretend'  to  make 
title  40  more  than  one-seventh,  to  wit :  the  share  of  James 
Bdwyer.  The  rest  are  either  vested  in  his  wife  or  his  chil- 
dren, or  incumbered  with  prior  liens,  which  will  probably 
sweep  the  whole. 

His  answi^r  also  introduces  into  the  cause  a  deed  of  par- 
tition, or  one  partaking  of  that  character,  executed  by  the 
parties  interested  in  this  property,  bearing  date  in  1810,  by 
which  a  division  or  distribution  has  been  agreed  upon 
adapted  to  the  nature  of  the  property,  and  iu  which  eveiy 
individual  has  so  distinct  an  interest  that  it- may  well  be 
questioned  whether,  until  >^  i>  ^^  some  way  carried  into  exe- 
VoL.  IV.— 2  A 


202  SUPREME  COURT. 

[CaldweU  m.  Ttopurt  et  •].] 

cutioDi  it  will  be  possible  for  any  purchaser  to  know  what 
be  is  buying.  This  deed  has  not  been  copied  into  the  re- 
cord sent  up,  but  it  is  presumed  that  it  could  hardly  have 
been  passed  over  in  the  court  below. 

Of  the  interests  thus  introduced  into  the  cause  by  the  an- 
swer, that  of  the  children  of  Thomas  Bowyer,  as  set  out  in 
Mrs  Bedford's  answer,  and  that  of  the  children  of  Mrs  Cald- 
well and  Mrs  Copeland,  as  shown  by  the  will  of  William 
Bowyer,  are  wholly  unrepresented. 

And  as  to  the  interest  of  Mrs  Copeland  or  her  representa- 
tives, although  there  was  an  order  for  a  decree  nisi,  the 
^decree  no  where  appears  to  have  been  entered,  nor  evidence 
of  the  service  or  return  of  the  rule  exhibited  in  the  record. 

In  reply  to  all  these  grounds  of  reversal,  for  want  of  par- 
ties, or  for  want  of  due  maturation  for  a  final  hearing,  it  has 
bftn  urged  that  nothing  is  ordered  to  be  mortgaged  or  sold 
beside  Caldwell's  own  interest,  whatever  that  may  be.  But 
this  we  conceive  to  be  an  insufficient  answer.  It  is  not  enough 
that  a  court  of  equity  causes  nothing  but  the  interest  of  the 
proper  party  to  eh|inge  owners.  Its  decrees  should  terminate 
and  not  instigate  litigation.  Its  sales  should  tempt  men  to 
sober  investment,  and  not  to  wild  speculation.  Its  process 
should  pct  upon  known  and  definite  interests,  and  not  upon 
such  as  admit  of  no  medium  of  estimation.  It  has  the  means 
of  reducing  every  right  to  certainty  and  precision,  and  is 
therefoce  bound  to  employ  those  means  in  the  exercise  of 
its  jurisdiction. 

There  is  no  want  of  learning  in  the  books  on  this  subject. 
The  general  rule  is  laid  down  thus;  '^ however  numerous  the 
.  persons  interested  in  the  subject  of  a  suit,  they  must  all  be 
made  parties  plaintiffs  or  defendants,  in  order  that  a  com- 
plete decree  may  be  made ;  it  being  the  constant  aim  of  a 
court  of  equity  to  do  complete  justice  by  embracing  the 
whole  subject,  deciding  upon  and  settling  th^  rights  of  all 
persons  interested  in  the  subject  of  a  suit ;  to  make  the  per- 
formance of  the  order  perfectly  safe  to  those  who  have  to 
obey  it,  and  to  prevent  future  litigation."  And  again,  ^^all 
persons  are  to  be  made  parties  who  are  legally  or  benefi- 
cially interested  in.  the  subject  matter  and  result  of  the 
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suit;''  esteDding  id  most  cases  to  heirs  at  law,  trusteef,  and 
executors. 

Thus,  in  a  case  in  which  a  remainderman  in  tail  brought 
a  bill  against  the  tenant  for  life,  to  have  the  title  deeds 
brought  into  court,  and  there  were  annuitants  on  the  rever- 
sion, and  a  child  interested  under  a  trust  term  of  years  prior 
to  the  limitation  to  the  plaintiff,  that  is  incumbrances  prior 
and  posterior  to  the  plaintiff;  Lord  Hardwicke,  3  Atk.  ^70, 
refused  a  decree  without  first  making  them  parties.  So, 
where  husband  tenant  forlife,  remainder  to  his  wife  for  life, 
remainder  over,  brought  his  bill  without  joining  the  wife; 
the  objection  was  made  and  sustained, \on  the  ground  that  iif 
there  was  a  decree  against,  the  husband,  it  would  not  biad 
the  wife.     1  Atk.  289. 

So,  if  an  under  mortgagee  brings  his  bill  to  foreclose  ttie 
original  mortgagor,  he  must  mtd^e  the  first  mortgagee  a 
party.  3  Py  W.  643.  This  is  the  relation  in  which  the  com ' 
plainants  here  seek  to  place  themselves  in  reference,  to  Mr 
Singleton. 

And  there  are  various  cases  in  which,  though  the  heir  at 
law  is  not  a  necessary  party,  he  is  made  such  in  practice, 
and  the  reason  assigned  is  to  free  the  estate  from  every 
blame  that  may  lessen  its  value  at  the  sale.  2  Ves.  431.  '3 
P.  W.  91,    3  Br.  Ch.  Rep»  229,  365. 

And  so  in  cases  of  indefinite  or  blended  interests,  all  the 
participators  are  necessary  parties;  as  where  a  residue  is 
devised  to  several,  or  even  devised  by  specified  shares. 

It  is  clear  then  that  this  cause  must  go  back^  as  well  to 
have  the  necessary  parties  made,  as  to  have  the  decree  re* 
formed  and  reduced  to  legal  precision. 

It  is  true  this  course  might  have  been  avoided,  if  this 
court,  upon  looking  throogh  the  complainants'  case  and 
allowing  the  fiill  benefit  of  every  thing  that  has  been  legally 
established,  had  seen  that  a  decree  might  now  finally  be  ren- 
dered against  the  appellant.  It  would  then  have  been  nuga- 
tory to  send  it  back  for  parties.  But  such  is  not  the  conclu- 
sion to  which  this  court  has  arrived ;  it  has  already  expressed 
the  opinion,  that  to  a  certain  extent  it  is  a  very  clear  case 
for  relief,  and  all  the  difficulties  arise  upon  the  nature  of  the 
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relief  prayed  and  granted.  There  is  no  knowing  what  new 
aspect  may  be  given  to  the  cause,  when  all  the  necessary 
parties  come  in  and  answer.  But  as  it  is  now  presenied,  had 
the  prayer  for  specific  relief  upon  the  Sulphur  Springs  been 
oot  of  the  cause^  it  would  not  have  been  seiit  back  without 
such  a  decree  against  the  defendant,  Caldwell,  as  the  court 
below  ought  to  have  rendered. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  district  court  of  the  United  States  for  the 
district  of  West  Virginia,  and  was-  argued  by  counsel;  on 
consideration  whereof,  it  is  ordered  and  decreed  by  this 
court,  that  the  decree  of  the  said  district  court  in  this  cause 
be,  and  the  same  is  hereby  reversed,  and  that  this  cause 
be,  and  the  same  is  hereby  remanded  to  the  said  district 
court  for  further  proceedings  to  be  had  therein^  according  to 
law  and  justice. 
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S.  being idMd in Im of  fiw brick  t«q«m«nu fuidloto  of grouiid in  Aloandria, 
In  eonaldaimtioii  of  fife  thoofend  dollaiii .  granted  to  M.  an  annuity  or  yeeriy 
xent  diarge  office  liondnd  doUen,  to  be  iMuing  out  of  and  cbaiged  open  Uie 
hoQMs  and  gionnd,  and  eoTonanted  that  tbe  'fame  iboald  be  paid  to  !£•»  liia 
bain  and  aailgna  for  ever  tbereafter,  witb  tlie  Hgbt  to  ^ttatnun  In  caie.pf  ndn- 
payment  of  die  aame.  In  tl»e  deed  grantlnf^  tbe  rant  charge^  li*  tibe  gnnlee, 
coTonantedy  tbat  at  any  time  after  i&wt  yeara,  on  die  payment  of  fife  tboa- 
aand  doUan  witb  all  anean  of  rent*  be.  M.;  would  raleaae  tbe  nid  rent  tftarge, 
and  tbe  tame  abould  ceaae.  S.  cofonanted  to  keep  tbe  buUdlnga  in  rapeb, 
and  tba(  be  would  hafe  tbem  fully  inaured  againat  Sit,  and  aaiign  tbe  poKcy 
of  inaurance  for  tbe  protection  of  M.,  tbe  money  from  tbGbaoiance  to  be  ap» 
plied  to  tbe  rabuildhig  or  rapatring  tbe  bouaes,  if  dea troyed  or  bjored  by^fiie. 
Afterwarda,  S.  by  deed  of  bargain  and  aale,  confeyed  to  L^  tbe  plaintifr  k^ 
eRor»  tbe  bouaea  and'  lota  of  ground  auliject  to  tbe  payment  of  tbe  rant  to.  M^ 
wbo  aince  tbe  aame  conf  eyance  baa  been  aelaed  of  tbe  aame.  The  rent  being 
unpaid,  M.  lef  led  a  diitreaa  for  tbe  aame,  and  L.  brought  replef  in ;  and  tbe  de- 
fence to  die  claim  for  rent  aet  up  to  tbia  avowiy'  waa,  tbat  tbe  tianaaetioiiipaa 
oaorioua,  and  tbe  deed  granting  tbe  rent  cbarge  waa,  by  tbe  lawa  of  Virginia, 
abiolotely  f  Old. 

Tbe  Matule  of  Virginia,  of  1798,  profldea  tbat  no  peiaoi^  aball  take,  diraetly  or 
indirectly,  mora  tban  aizper  cent  per  annum  on  loana  oi  money  or  for  forbear* 
ance  for  one  year;  and  It  decterea  tbat  all  bonda  and  iithar  inatruinento  lor  a 
greater  amount  of  intereat  ihall  be  utteily  fold.    [228] 

Tbe  requMtea  to  form  an  uiuriouf  tnnaaction  ara,  1.  A  loan  eitber  eipraat  or 
Implied.  2.  An  underetanding  tbat  tbe  money  lent  aball  or  may  be  ratumed. 
8.  Tbat  a  greater  rate  of  bitereat  tban  b  allowed  by  tbe  atatute  abfU  be  paid. 
Tbe  intent  witb  wbicb  the  act  la  done,  la  an  important  Ingredient  to  conadtute 
tbiaoffimce.    [224] 

An  Ignorance  of  tbe  law  will  not  protect  «  party  from  tbe  penaltiei  ^  ofiny* 
wbera  it  ia  committed ;  but  wbere  tbere  waa  no  intention  to  ef  ade  tbe  law, 
and  the  focta  wbicb  amount  to  uaury,  whether,  tbey  appear  upon  tbe  iiice  of 
the  contract  or  by  other  proof,  ,can  be  ahown  to  hafe  been  the  reault  of  mia- 
take  or  accident,  no  penalty  attacbea.    [224] 

llie  act  of  naury  baa  long  aince  loat  that  jdeep  moial  atain  which  waa  formally 
attached  to  it ;  .and  ia  new  generally  conaiderod  only  aa  an  illegal  or  hnmoral 
act,  becauie  It  ia  prohibited  by  law.    [224] 

If  die  court  wero  in  Uiii  cate  limited  by  tbe  pleaa  to  the  wordi  of  thfi  contract, 
and  It  purported  to  be  a  purcbaae  of  an  annuity,  and  no  evidence  were  adduced 
gifing  a  diflerent  character  to  tbe  trannction ;  the  aigument,  that  though  tbe 
annuity  may  produce  a  higher  rate  of  intereat  than  six  per  cent  upon  tho  con- 
aidention  paid  for  it,  aa  It  waa  a  purcbaae,  it  waa  legar,  be  unanawereble. 

An  annuity  may  be  purcbaaed  like  a  tract  of  land  or  other  prop         and  the 


300  ^REIfE  COURT. 

[Llofd«#.Seott.] 

iMgoilltyorpricewffliioCofitMlfiinkAtlMeoDtrteCmKiovi.  irtteinad^ 
qu^cy  of  cooridertdAo  be  great  io  mj  pttithaee.  It  oiay  lead  to  fwpieioii;  and 
gonnected  #idi.otber  cireumetancef ,  majliidiiee  a  etart  of  diatteerr  to  tiikiw 
agaiiMtlliecovtiaet.    [tS6] 

iBtbia  eaee  five  tlHHMand  Mkn  were  paM  9»  i  giowd  lest  of  fife  hOMlied 
don^  per  anBiwi.  This  ciicmiiataficet  iMmgh  ten  per  eaat  be  reeelf ed  en 
the  money  pal^,  doeaobt  make  fbe  eontiaet  onlawfiil.  If  H  were  a  bepa  fide 
poicbiee  of  an  iiuielty,  thoie  la  an  end  of  the  qneatlon }  and  the  condlllon 
wUck  giveaUin.optlMi  to  the.vebdorto  repoichaae  the  rent,  by  paying  the  five 
tiiouiand  doBaia  afterllie  kpae  of  fife  yean,  would  not  IntaHdaia  the  eontiact 
The  Mf^t  to  leporehaae,  m  alao  the  inadeqaaey  of  pfiee»  woiM  be  drenm- 
efaneeaibrlheeoMldefatlonofaJiiiy.    [SV] 

The  porehaaeof  an  iannalty,  er  any  other  doflce,  naed  teeofer  an  nanrioea  h^na- 
^etion,wi]lbenBafailing.  If  tiie  eontiact  be  failbeted  with  ntonr.  It  cuwot  be 
enforced,    [ttt]- 

If  a  party  agree  to  pay  a  apedfic  enni,  etceadtog  the  lawlbl  intMeat*  profided  lie 
donotpaythepiincipalbyftday  ceitafai»itlf  notOMny.  By  a  pwae^al  pay- 
ment of  the  piteeippi,  be  may  avoid  the  payment  of  the  ium  atated,  which  ia 
cooiideied  aa  a  penalty.  Wb^ra  a  loan  la  made^  to  be  ratmned  at  a  fiied  day, 
with  mora  than  die  legil  nte  of  interaat,  dependhig  on  a  caanalty^  which  ha- 
nrdaboUi  principal  and  bitaieat,  the  contract  ia  not  nauloaa ;  bnt  whera  tift 
hiteieat  on^  ia  hasaided,  it  ia  oauiy.    [SM] 

Ail  tlie  material  Acta  to  conatitilte  tiaiiiy  ara  found  In  the  aeeond  plea.  It  atatea 
a  eorrapt  agreement  to  loan  the  money  at  a  higher  rate  ot  tntereat  than  the  law 
aHowa.  nat  the  money  wia  advanced,  and  the  contmetexeeatedm  porauanee 
of  aneh  agrtament  That  on  the^tnm  of  the  prindpU  with  fiie  foil  payment 
of  the;  rent,  after  the  lapae  of  five  yean,  the  annnity  waa  to  be  raleaied.  The 
amount  agreed  to  be  paid  above  the  legal  intereat  for  the  forbeaihnee,  ia*not 
eipteari^  avemd,  but  the  hctM  ara  ao  atatedin  the  plea  aa  to  afaowthe  amount 
with  eottahity.  Five  hundred  dollan,  under  <;over  of  the  annnity,  wera  to  be 
peid  annually  for  the  forbearance  of  die  five  thooiand  dollan ;  makiog  an  an» 
nnal  faitereat  of  ten  per  cent  J)o  not  tbeae  facta,  uncontradicted  aa  they  ara, 
amount  to  muiy  ?  Ia  it  not  evident  ftom  thia  aUtement  of  the  caae,  that  the 
annnity  waa  craated  m  a  roeana  for  paying  the  faitpreat  until  the  principal 
ihould  be  raturned,  and  u  a  di^guiae  for  the  tianaaction.  Such  ia  the  legitf 
mate  inferadee  which  ariaea  from  die  facts  stated  in  the  plea.    [MT] 

ne  principle  aeema.to  be  aetded,.that  uaorioua  aecnridea  are  not  otely  void,  as 
beCW^n  die  brighial  parties,  but  tb»  illegality  of  dieir  Incepdon  afiecta  Ihem 
even  in  tlie  hands  of  third  .persons,  who  ara  entire  strangen  to  the  tranaae* 
tiona.  A  stranger  must'*  take  heed  lo  his  aasorance  at  hi^  peril  ;*' and  cannot 
Insist  on  his  ignorance  of  the  connpt  contract,  in  support  of  his  claim  to  reco- 
ver upon  a  aeeurity  which  originated  to  oaory^    [SS8] 

In  die  caae  of  D'Wolfo  m.  Johnaoo,  10  Wheal,  m,  die  first  mortgage  being 
eieculed  hi  Rhode  IslandHn  1816,  was  not  usurious  by  the  laws  of  that  atate  ^ 
and  the  aeeond  mortgage  executed  In  Kentucky,  In  1817,  being  a  new  con- 
6act,  was  not  ta^ited  with  namy.  Tlie  question,  iherefore,  whedier  the  |«r- 
chaaerof  an  equity  ef  redemption  can  ahowoanyiiwdiemortcace  to  defeat  a 
forecloaure,  was  not  Involved  to  that  case.    [119] 

The  law  of  Viighila  having  declarad  that  a  cont/act  tofected  by  usury  is  void,  and 
by  die  deedlrem  8.  to  IL,  i  right  to  ent^r  on  die  pramiaes  and  diatiafai  for  the 
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not  it  dafanad  under  a  deed»  whieh,  upon  tka  admlMioaf  m  tkft  plaaA- 
iBpiia  unuioiM;  tha  piamiiaa  vpomrbieb  tba  diatreaa  waa  made,  baiog 
lield  by  L,  under  a  eoDTeyance  from  8. ;  L.  may  let  op  the  dtfence  of  naaiy 
fa  the  deed,  againat  the  aummaiy  remedy  amerted  .1^  M.  under  the  died. 

Thia  eaae  came  before  the  court  on  a  judgment  in  the  drcolt  eourt,  for  the  defen- 
dant, the  aTOwant  In  replevte,  he  having  demurred  to  the  pleaa  of  the  plaintiff 
hi  an  aetion  of  repleWn.  The  court  having  reveteed  the  Judgment  of  the  eii^ 
cnit  court,  remanded  the  cauae,  with  instructiona  to  the  ehcoit  court  to 
overrule  the  demurrer,  and  permit  the  defendant,  the  avowant,  to  plead.  [SSI] 

THIS  was  an  actioD  of  replevin'brought  by  the  plaintiff 
to  replevy  certain  goods  and  chattels  which  the  defendant, 
as  bailiff  of  William  S.  Moore,  had  taken  upon  a  distress  for 
rent  claimed  by  the  said  Moore  to  be  due  upon  certain 
houses  and  lots  in  Alexandria,  owned  and  held  by  the  plain- 
tiff. The  sum  for  which  distress  was  made  is  Qve  hundred 
dollars.  The  declaration  is  in  the  usual  form ;  and  the  da^' 
mages  claimed  one  thousand  dollars. 

The  defendant  filed  his  cognizance,  in  which  he  acknow- 
ledges the  taking  of  the  goods,  d^c.  in  the  declaration  men- 
tioned, and  states  that  a.  certain  Jonathan  Scholfield  was 
seised  in  fee  of  four  brick  tenements  and  a  lot  of  ground  in 
the  town  of  Alexandria,  and  being  so  seised,  he  by  his  in- 
denture, dated  the  11th  of  June  1814,  of  which  deed  profert 
is  made,  in  consideration  of  five  thousand  dollars,  by  the  safd 
Williun  S.  Moore  paid  to  him  the  said  Jonathan  Schol- 
field, he  granted,  bargained  and  sold  to  him,  the  said  Wil- 
liam S«  Moore,  one  certain  annuity  or  yearly  rent  of  five 
hundred  dollars,  to  be  issuing  out  of  and  charged  upon  the 
said  four  brick  tenements  and  lot  of  ground,  to  be  paid  to 
the  said  William  S.  Moore,  his  heirs  and  assigns,  by  equal 
half  yearly  payments  of  two  hundred  and  fifty  dollars  each, 
on  the  tenth  of  December  and  oathe  tenth  of  June  in  each 
year  for  ever  thereafter.  To  have  and  to  hold  the  said  an- 
nuity or  rent  charged-  and  payable  as  aforesaid,  to  the  said 
William  S.  Moore,  his  heirs  and  assigns,  to  his  and  their 
only  proper  use  for  ever.  It  also  states  that  the  said  Jona- 
than Scholfield,  for  himself,  his  heirs  and  assigns,  did,  by  the 
said  indenture,  among  other  things,  covenant  with  the  said 
William  S.  Moore,  his  heirs  and'assigos,  that  he,  the  said 
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Seholfieldy  hit  heini  and  assigns,  wottld  well  and  truly  pay 
and  satisfy  to  him,  the  said  Moore,  his  hefars  and  assigns,  the 
said  annual  rent  of  five  hundred  dollars  by  equal  half  yearly 
payments  for  ever :  and  if  the  rent  should  not  be  paid  as  it 
became  due,  that  on  every  default  it  should  be  lawful  for 
the  said  Moore,  his  heirs  and  assigns,  to  make  distress  for  it 
That  the  said  William  S.  Moore  was  seised  of  the  said  rent 
on  the  Aid  nth  of  December  1814,  and  has  since  remained 
seised  thereof. 

The  cognizance  further  states,  that  on  the  39th  of  Octo- 
ber 1816,  the  said  Jonathan  ScbolfieM,  by  his  deed  of  bar- 
gain and  sale,  conveyed  to  the  said  John  Lloyd  the  plaintiff, 
forever,  certain  jnements  and  lots  of  grpundid  the  Mid 
town  of  Alexandi  a,  whereof  the  said  four  brick  tenements 
and  lot  of  ground  before  mentioned,  on  which  the  said  dis- 
tress was  made,  was-  parcel;  sub  ect,t>y  the  terms  of  the  said 
deeds,  to  the  payment  of  the  said  annuity  or  rent  jof  five 
hundred  dollars,  to  the  said  William  S.  Moore,  his  heirs  and 
assigns.  That  the  said  John  Lloyd  has  been  ever  since 
seised  and  possessed  of  the  same  ;  and  that  on  the  ItHh  of 
June  1834,  two  hundred  and  fifiy  dollars,  a  part  of  the  said 
rent  was  due,  and  on  the  10th  of  December  1834,  two  hun- 
dred and  fifty  dollars,  the  balance  of  the  said  annual  rent, 
was  due  and  unpaid  to  the  said  William  S.  Moore,  for  which 
said  sum  of  ifive  hundred  dollars,  the  said  defendant,  as  bailiff. 
aforei(aid,  levied  a  distress.  It  concludes  by  praying  judg- 
ment for  one  thousand  dollars,  being  double  the  rent  in  ar- 
rear  and  distrained  for. 

By  the  deed  from  Scholfield  to  Moore,  he,  Moore,  for 
himself  and  his  heirs  and  assigns,  covenants  with  Scholfield, 
his  heirs  and  assigns,  that  if  he,  the  said  Scholfield,  his  heirs 
or  assigns  "  shall  at  any  any  time  after  the  expiration  of  five 
years  from  the  date  of  the  deed,  pay  to  the  said  Moore,  his 
heirs  or  assigns,  the  sum  of  five  thousand  dollars^  together 
with  all  arrears  of  rent  and  a  rateable  dividend  of  the  rent 
for  the  time  which  shall  have  elapsed  between  the  half  year 
day  then  next  preceding  and  the  day  on  which  such  pay- 
ment shall  be  made^  he,  the  said  Moore,  his  heirs  and  assigns, 
will  execute  and  deliver  any  deeds  or  instruments  which  may 
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be  necessary  for  releasing  apd  extinguishing  the  rent  or 
annuity  hereby  created,  which,  on  such  payments  being 
made,  shall  for  ever  after  cease  to  be  payable  " 

By  the  same  deed  Jonathan  Scholfield  covenants  that  he 
was  then  in  his  own  right  seised  in  fee  simple  of  the  .premises 
charged  as  aforesaid,  free  from  any  condition  or  incumhrance 
other  than  which  is.  specified  and  provided  for  in  a  deed 
from  him,  Scholfield,  to  Robert  L  Taylor,  dated  the  day 
before  the  date  of  the  deed  to  Moore. 

The  said  Scholfield  further  covenants  for«  himself,  his  heirs 
and  assigns,  that  he  **  will  for  eVer  hereafter  keep  the  build- 
ings which  now  are,  or  hereafter  may  be  erected  on  the 
premises  charged,  fully  insured  against  fire  in  some  incorpo- 
rated insurance  oflSce,  and  will  assign  the  policies  of  insu- 
rance, to  such  trustee  as  the  said  Moore,  his  ^eirs  or  assigns 
may  appoint,  to  the  intent  that  if  any  damage  or  destruo* 
tibn  from  fire  shall  happen,  the  moneys  received  on  sucO 
policies  may  be  applied  to  rebuilding  or  repairing  the  build- 
ings destroyed  or  damaged."  There  is  also  a  covenant  on 
the  part  of  Scholfield,  for  a  further  conveyance  to  carry  into 
eflbct  the  intention  of  the  parties;  and  also  a  warranty  on 
bis  part,  to  warrant  and  defend  the  said  annuity  or  rent,  to 
the  said  Moore,  his  heirs  or  assigns,  against  any  defalcations 
or  deductions  for  or  on  account  of  him  the  said  Scholfield, 
his  heirs  or  assigns. 

To  this  cognizance,  the  plaintiff,  after  praying  oyer  of  the 
ifkdenture  from  Scholfield  to  Moore,  demurred  specially;  and 
assigned  the  following  causes  : 

1.  Because  the  deed  of  indenture  from  Jonathan  Schol- 
field and  Eleanor  his  wife  to  William  B.  Moore^in  the  said 
cognizance  mentioned,  shows  upon  the  face  of  it  a  corrupt 
and  usurious  contract  between  Jonathan  Scholfield  and  Wilr 
liraov  S.  Moore,  altogether  void  in  law,  and  entirely  incom- 
petent to  justify  the  taking  of  the  said  goods  and  chattels 
in  the  plaintifT's  declaration  mentioned. 

2.  Because  theessential  parts  oPthe  indenture  Jire  not  set 
forth  in  the  cognizance. 

3.  Because  the  indenture  is  variant,  and  different  from  that 
alleged  in  the  cognizance. 
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4.  Beeamd  the  whole  cognizance  is  void  and  insilfficieDt 
in  law  to  jastify  the  taking  of  the  goods  and  chatteip  in  the 
declaration  mentioned. 

At  the  same,  time  the  plaintiff  filed  four  please  In  each 
oi  which  pleas  he  draves  oyer  of  the  deed  of  indenture  in 
the  cognizance  mentioned^  which  was  granted  to  him. 

The  first  plea  states,  that  before  the  making  of  theinden* 
Inre^  that  ii  to  sajr,  on  the  lltb  of  June  1814,  it  was  eor- 
roptly  agreed  between  Scbol$eld  and  Moore,  that  he,  Moore, 
sbonld  "  advance"  to  Scholfield,  the  sum  of  five  thousand 
dollars,  alnd  in  consideration  thereof,  that  Scholfield  and 
bis  wife  should  grant,,  by  «  deed  of  indenture,  duly  executed 
abd  delivered  to  Moore,  his  hclirs  and  assigns  for  ever,  a  car- 
laifli  anmiity  or  yearly  rent  of  five  hundred  d<^Uars,  to  be 
isKiing  out  of  and  charged  upon  a  lot  of  ground,  and  four 
t^rick  tenements  and  appurtenances  thereon,  which  lot  is 
particularly  described  in  the  said  plea,  and  stated  to  be  in 
the  town  of  Alezatadrki :  which  annuity  or  rent  of  five  hon* 
died  doHars  was  to  be  paid  to  Moore,  his  heirs  and  assigns, 
by  equal  balf  yearly  payments  of  two  hundred  and  fifty 
dollars,  oa  the  10th  of  December  and  on  the  10th  of  June 
for  ever  thereafter.  It  was  further  corruptly  agreed,  that  be» 
Beholfield,  in  and  by  the  deed,;  should  bind  himself,  his 
heirs,  eiecatofs,  administrators  and  assigns  to  Moore,  bia 
heirs  and  assigns,  that  Scholfield  would  well  and  truly  p^ 
to  him,  Moore,  his  heirs  and  assigns,  the'said  rent  or  annuity 
of  five  hundred  dollars,  by  equal  half  yearly  payments,  on 
the  10th  of  June  and  the  10th  of  December  in  each  year 
for  ever  thereafter,,  as  It  became  due.  It  further  states,  if 
the  same  should  not  be  paid  as  it  became  due,  the  right  of 
distress  for  it  is  resetved  to  Moore,  his  heirs*  and  assigns* 
The  plea  also  states,  if  suflicient  property  could  not  be 
fonnd  on  the  premises  to  moke  the  said  rent  or  annuity,  after 
'the  expiration  of  thirty  days  from  the  time  the  same  became 
due,  it  should  be  lawful  for  Moore  to  enter  on  the  premises^ 
and  to  remove  Scholfield,  his  heirs  and  assigns,  and  for  him, 
Moore,  his  heirs  or  assigns,  to  possess  and  hold  the  same  as 
his  or  their  property. 

The  plea  further  states,  that  it  was  corruptly  agreed  be- 
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tween  Scholiield  and  Moore,  that  he,  Scholfield,  should 
farther  coveDant  in  the  said  indenture,  that  be,  Scblfield, 
was  seised  at  the  time  of  making  the  deed  in  his  own  right, 
in  fee  simple  in  the  premises,  free  from  any  condition  or 
incumbrance  other  than  such  as  was  specified  in  a  deed 
from  him  to  Robert  L  Taylor ;  and  that  he  would  thereafter 
keep  the  buildings  fully  insured  in  some  incorporated  insu- 
rance office,  and  assign  the  policies  to  such  trustee  as  Moore, 
his  heirs  or  assigns  should  appoint ;  and  that  he  would  noake 
any  other  deed  for  a  further  assurance  of  the  title  to  the 
premises ;  and  that  he  would  warrant  and  defend  the  title  of 
Moore  to  tiie  rent  or  .annuity.  It  is  also  stated  in  said  plea, 
that  Moore  did  further  corruptly  agree,  that-he  would,  in  the 
indenture,  covenant  for  himself,  bis  heirs  or  assigns,  with 
Seholfield,  his  heirs  and  assigns,  that  if  he,  Scholfield,  his 
heirs  or  assigns,  should  at  any  time  thereafter,  at  the  expi- 
ration of  five  years  from  the  .date  of  the  indenture,  pay  to 
Moore,  his  heirs  or  assigns,  the  sum  of  five  thousand  dol- 
lars, together  with  all  arrears  of  rent,  and  a  rateable  dividend 
of  the  rent  for  the  thne  which  should  have  elapsed  between 
the  half  year's  day  then  next  preceding,  and  the  day  on  which 
sii^h  payment  should  be  made,  he,  Moore,  his  heirs  and 
assigns,  would  execute  and  deliver  any  deeds  or  instruments 
which  might  be  necessary  for  releasing  and  extinguishing 
the  rent  or  annuity. 

The  plea  then  avers,  that  on  the  11th  of  June  1814,  \n 
pursuance  and  in  prosecution  of  this  corrupt  agreement, 
William  S.  Moore  did  advance  to  Jonathan  Scholfield,  the 
sum  oC  five  thousand  dollars,  and  that  Scholfield  and  his 
wife,  and  WiHiam  S.  Moore  did  make,  seisl  and  duly  deli- 
ver to  each  other  respectively  the  said.deed  as  their  act  and 
deed,  which  was  duly  acknowledged  and  recorded  ;  that  the 
deed  was  made  in  consideration  of  money  advanced  upon 
afld  for  usury  ;  and  that  there  has  been  reserred  and  taken 
above  the  rate  of  six  dollars  in  the  hundred,  for  the  forbear- 
ance of  the  sum  of  five  thousand  dollars,  so  advanced  as 
aforesaid,  for  the  term  of  one  year.  The  plea  concludes 
with  a  Terification,  and  prays  judgment  for  damages  for  the 
utijttst  taking  and  detention  ofthe  goods,  iuc. 
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The  second  plea  win  all  respects  like  the  first,  except  it 
states  that  the  agreement  was,  that  Moore  should  "  lend''  to 
Scholfield  five  thousand  dollars.  It  then  states  that  the  par- 
ties agreed  a  deed  should  be  made  containing  all  the  cove- 
nants set  forth  in  the  first  pled.  It  then  avers  that  in  pur- 
suance and  in  prosecution  of  this  corrupt  agKeeroen.t,  Moor$ 
did  advance  to  Scholfield,  the  sum  of  five  thousand -dol- 
lars; and  that  Scholfield  and  wife,  and  MQore,  niade  and 
executed  the  deed  aforesaid,  in  pursuance  of  this  corrupt 
agreement,  which  was  duly  acknowledged  and  admitted  to 
record.  And  that  the  deed  was  made  in -consideration  of '^  mo- 
ney lent  upon  and  for-usury  :"  and  that  by  it  there  has  been 
reserved  and  taken  above  the  rate  of  six  dollars  -in  the  hun- 
dred, for  the  forbearance  of  the  sum  of  five  thousand  dollars 
to  lent  as  aforesaid,  for  the  term  of  one  year.  This  plea  con- 
cludes as  tlie  first  does. 

The  third  plea  is  more  general  than  the  first  and  second. 
It  s^tes,  that  before  the  making  of  the  indenture,  that  is  to 
say,  on  the  11th  of  June  1814,  it  was  corruptly  agreed  be- 
tween Scholfield  and '  Mt)ore,  that  he,  Moore,  should  ^*  ad- 
vance" to  him,-6cholfield,  the  sum  of  five  thousand  dollars, 
upon  the  terms  and  conditions,  and  in  consideration  of  the 
covenants  and  agreements  in  the  indenture  mentioned  and 
contained ;  and  that  in  pursuance  of  this  corri^t  agreement, 
and  in  the  prosecution  and  fulfilment  of  the  same,  Moore  did 
advance  to  Scholfield  the  sum  of  five  thousand  dollars,  and 
they,  Scholfield  and  Moore,  did  make,  seal,  and  duly  deliver 
the  deed  to  each  party  respectively,  as  their  act  And  deed. 
And  that  the  deed  was  in  consideration  of  mon^y  advanced 
upon  and  for  usury,  and  that  by  the  indenture  there  has 
been  taken  and  reserved  above  the  rate  of  six  dollars  in  one 
hundred,  for  the  forbearance  of  the  sum  of  five  thousand 
dollars,  so  advanced  as  aforesaid  for  the  term  of  one  year. 
This  plea  concludes  as  the  first  does. 

The  fourth  plea  is  like  the  third,  except  it  is  stated  that 
the  agreement  was  to  ''lend"  five  thousands  dollars  upon  the 
same  terms  stated  in  the  third  plea.  It  then  avers,  that  in 
pursuance  and  in  execution  of  the  corrupt  Bgreement  in  the 
indenture- mentioned,  Moore  did  "lend"  to . Scholfield  the 
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nun  of  five  thoasand  dollara ;  that  the  deed -waa  duly  executed 
by  the  parties  and  recorded ;  that  it  was  made  in  coBBiderai^ 
tion  of  money  lent  upon  and  for  usury,  and  that  by  the  said 
deed  there  has  been  reserved  and  taken  above  the  rate  of  six 
dollars  in  the  hundred  for  the  forbearance  of  the  sum  of  five, 
thousand  dollars,  so  lent  as  aforesaid,  for  the  term  of  one  year. 
This  plea  concludes  as  the  others  do. 

To  each  of  these  pleas  the  defendant  demurred  specially, 
and  assigned  for  causes : 

1.  That  the  said  pleas  do  not  set  forth  with  any  reasona^ 
ble  certainty  the  pretended  contract  which  is  alleged  to  have 
been  usurious,  and  do  not  show  ap  usuriops  contract. 

2.  That  they  do  not  state  the  time  for  which  the  said  pre* 
tended  loan  was  made. 

3.  That  they  do  not  state  the  amount  of  interest  teserved 
or  intended  to  be  reserved  on  the  said  pretended  contract. 

4.  That  they  do  not  set  forth  any  l<!lan  or  fol'bearance  of 
any  debt. 

5.'  That  they  neither  admit  nor  deny  the  sale  and  convey- 
ance of  the  premises  charged  with  the  said  annuity  or  rent, 
to  have  been  made  by  Jonathan  Scholfield  to  the  plaintiC 

Upon  the  demurrer  to  the  cognizance,  and  on  the  demur- 
rer, to  the  pleas,  the  circuit  court  rendered  judgment  for  the 
defendant  for  one  thousand  dollars,  the  double  rent  claimed 
in  the  cognizance,  and  costs. 

The  plaintiff  sued  out  this  writ  of  error,  and  before  this 
court  assigned  for  ,error, 

1.  That  the  deed  which  forms  a  part  of  the  cognizance 
is  on  its  face  usurious. 

2.  That  the  pleas  set  forth,  with  sufficient  cfsrtainty,  a 
spurious  contract 

The  case  was  argued  by  Mr  E.  J.  I^ee  and  Mr  Swann,  for 
the  plaintiff  in  error ;  and  by  Mr  Jones  and  Mr  Taylor,  for  the 
defendant. 

For  the  plaintiff,  it  was  contended;  that  the  deed  of 
Scholfield  to  Moore,  of  the  11th  of  June  1814,  was  a  con- 
tract to  pay  five  hundred  dollars  per  annum^  'for  five  years, 
for  the  use  of  five  thousand  dollars,  which  is  equal  to  ten 
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per  c6Dt  per  anDuro.  The  object  of  this  device  was  to 
evade  the  statute  against  dsory.  The  deed  does  not  set 
forth  the  purchase  of  an  annuity  ;  but  Scholfield  being  seised 
of.  the  property  in  fee,  receives  five  thousand  dollars  from 
Moore  as  a  loan,  and  then  grants  to  Moore  a  rent  of  five 
hundred  dollars  per  annum,  for  the  use  of  the  money.  The 
stipulations  in  the  deed  are  to  pay  the  rent  half  yearly, 
for  five  yeafs ;  not  to  redeem  the  property  by  paynag  the 
five  thousand  dollars;  and  after  that  time,  on  his  continuing 
to  pay  the  five  hundred  dollars,  the  property  is  to  remain 
charged  with  the  same.  The  deed  gives  a  right  of  distress 
and  entry  on  the  premises,  and  stipulates  that  tho  property 
shall  be  kept  in  repair,  and  the  buildings  insured  at  the  ex- 
pense of  Scholfield  and  his  assigns.  If  any  oj  the  houses 
shall  be  destroyed  by  fire,  they  are  tq  be  rebuilt,  and  there 
is  a  covenant  for  the  payment  of  the  rent  against  any  de- 
falcations or  deductions  by  Scholfield.  The  whole  sum  pay- 
able by  Scholfield  in  five  years  for  interest,  insurance,  taxes 
and  repairs,  including  the  five  thousand  dollars,  would 
amount  to  eight  thousand  seven  hundred  and  fifty  dollars ; 
a  large  excess  beyond  legal  interest. 

There  must  have  been  great  distress  to  induce  such  a  eon- 
tract ;  and  upon  its  face  it  exhibits  all  the  features  of  usury ; 
although  there  is  no  stipulation  which  plainly  expresses  the 
contract  to  be  one  of  mere  loan,  with  a  compensation  for 
forbearitnce  beyond  what  is  lawful. 

It  is  not  necessary  that  it  should  appear  on  the  face  of  the 
deed  that  it  was  a  loan  or  forbearance.  If  this  is  the  result, 
it  will  authorise  the  application  of  the  statute. 

To  show  that  the  transaction  on  the  face  of  the  deed, 
though  it  assumes  the  form  of  a  ground  rent,  is  a  usurious 
contract,  cited,- 1  Inst,  book  3,  sec.  534,  5  Co.  Rep.  69, 
Lawley  vs.  Hooper,  3  Atk.  278.  Flayer  o^.  Sir  Brownlaw 
Sherard,  Ambler,  19.  3  Barn.  &,  Aid.  664.  4  Camp.  Rep. 
1.  Powel  i^s.  Waters,  17  Johns.  Rep.  176.  5  Randolph's 
Rep.  347.    Barnard  t^.  Young,  17  Ves.  44. 

The  preceding  cases  show,  that  where  there  is  a  covenant 
either  on  the  part  of  him  who  advances  the  money  to  ac- 
cept of  repayment,  or  of  the  borrower  to  repay  it ;  or  where 
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the  right  to  tepay  the  money  is  reservcfd  by  the  contract; 
thai  the  money  was  advanced  as  a  loan,  and  a  contract  en- 
tered into  for  its  repayipent,  it  is  usurious. 

But  if  it  is  urged,  that  this  is  a  contract  for  the  sale  of  a 
•rent  charge:  the  answer  is,  that  at  the  time  the  contract  was 
made  no  rent  existed.  It  is  an  original  grant  of  an  annual 
rent  to  be  issuing  out  of,  and  to  be  charged  on  certain 
bouses. 

Technically,  an  annuity  is  not  a  gfound  r^nt.  .  2  Blac. 
Com.  41,  461.    Co.  Lit  144. 

Is  the  usury  properly  pleaded  1 

It  is  said  that  the  contract  is  not  set  (brth  with  reasonable 
certainty  in  the  pleas.  But  the  pleas  bring  out  the  whole 
deed  in  which  the  contract  is  shown;  and  thus  the  defendant 
is  fully  informed  what  that  contract  is,  upon  which  the  alle- 
gation of  usury  arises* 

An  indenture  set  out  upon  oyer,  becomes  f  part  of  the  plea. 
1  Chitty,  664.  By  becoming  a  part  of  the  plea,  they  set  out 
the  contract,  and  by  so  doing  the  defendant  is  informed  of 
what  lie  is  to  answer. 

It  is  admitted,  that  in  a  plea  of  usury,  it  is  necessary  to 
set  out  the  facts  with  such  certainty,  as  that  they  caii  be  un- 
derstood by  the  party  to  answer  them,  by  the  jury  who  are 
to  ascertain  them,  and  by  the  court  who  are  to  give  judg- 
ment upon  them.  I  Chitty's  Plead.  236,  237.  All  those  ob- 
jects are  fully  obtained  by  the  pleas  filed  in  this  case. 

The  second  objection  is,  that  the  pleas  do  not  show  a  usu- 
rious contract.  It  is  submitted  to  the  court  that  the  deed 
does  show  that  ^ve  thousand 'dollars  were  paid,  not  for  an 
existing  ground  rent,  but  that  Schol  field  was  to  pay  for  five 
years,  certain,  five  hundred  dollars  per  annum,  for  the  use  of 
that  sum.  The  facts,  as  has  been  alleged,  show  this  intention,, 
and  the  desire  of  the  parties  to  conceal'  it,  and  give  it  the 
appearance  of  the  purchase  of  an  annuity  or  rent  charge. 

If  the  document  produced  by  the  plaintiff  as  his  cause  of 
action,  exhibits  such  facts  as  would  if  pleaded  show  a  Joan; 
then  the  defendant  need  not  prove  that  the  money  advanced 
to  him  was  a  loan,  nor  need  he  prove  by  other  evidence 
than  the  deed  that  the  loan  was  mentioned  by  the  lender 
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before  the  makiog  of  the  contract,  in  the  htm  in  which  it 
wai  execQted.  Usury  is  a  question  of  law ;  and  if  all  the 
facts  which  go  to  show  the  intent  of  the  partiea,  appear  by 
the  bhowing  of  the  plaintiQ*,  by  a  special  verdict  or  other- 
wise, it  is  sufficient.  It  is  not .  necessary  to  state  in  the 
pleadings,  or  that  the  jury  should  find  them,  that  there  was 
a  corrupt  agreement.  It  is  sufficient  if  facts  appear  which 
in  law  amount  to  usury .  Roberts  v$.  Tremay ne,  Cro.  James, 
508.  1  Call,  62.  Price  vs.  Campbell,  2  Call,  119.  The 
intention  of  the  parties  is  a  legal  inference  from  established 
facts.  6  Handolph,  145, 1 46  to  162.  Whitworth  v$.  Adams, 
5  Rand.  352,  560.    4  Mun^  66.    6  Cranch,  652. 

The  facts  set  forth  by  the  deed,  which  forms  a  part  of  the 
pleas,  according  to  the  cases  cited,  show  an  usurious  con* 
tract.  The  first  plea  states  an  advance  of  five  thousand  dol- 
lars for  five  hundred  to  be  paid  annually.  Scholfield  eould 
not  release  himself  from  the  payment  of  the  sum  for  fiv« 
years.  The  plea  states  that  this  advance  was  made,  and  the 
deed  executed  in  pursuance  of  this  corrupt  agreement,  and 
that  the  five  thousand  dollars  were  adv/mced'  upon  aiid^ for 
tfttny,  and  that  there  had  been  thus  reserved  and  taken  by 
Moore  above  the  rstte  of  six  per  cent  for  forbea^^lce  of  five 
thousand  dollars  for  toe  term  of  one  year.  AU  this  is  ad- 
mitted by  the  demurrer. 

The  second  plea  states  this  as  kni.  The  tbUd  plea  statef 
the  sum  to  have  l)een  advanced  upon  the. agreement  stated 
in  the  first  plea;  and  tho  fourth  is  general,  and  states  the 
sum  as  tent.  The  demurrer  admits  the  money  to  have  been 
knt  and  adva^ud  as  stated  in  the  pleas. 

The  second  objection  to  the  pleas  is,  that  they  da  noVstate 
the  lime  for  which  the  loan  was  made.  This  is  immaterial; 
as  the  pleas  state  that  five  hundred  dollars  are  to  be  paid 
each  year  for  the  forbearance  of  five  thousand  dollars*. 

The  pl^a  expressly  states  that  above  the  rate  of  six  per 
cent  in  the  hundred  dollars,  for  the  forbciarance  of  five  thou- 
sand dollars,  is  reserved;  and  by  making  the  deed  a  part  of 
it,  does  state  the  forbearance  to  be  for  five  years  certain,  and 
as  long  after  as  Scholfield  pleased,  or  as  his  inability  to  return 
the  money  continued.  -  The  answer  to  the  third  objection  is 


JANUARY  TERM  1880.  217 

[Lloyd  M.9eoCt] 
of  the  game  character;  the  deed  shows  the  amoimt  of  interest 
reserved,  and  to  be  paid.    It  is  expressly  stated  to  be  mora 
than  legal  interest-    To  this  point  see  3  Term  Rep.  6d3<  4 
Term  Rep.  353.    6  Rand.  661. 

But  in  this  case  the  party  to  the  contract  is  not  before  the 
court,  and  he  is  not  bound  to  set  forth  the  usurious  contract, 
as  those  are  who  were  the  immediate  parties  to  it.  Hill  v$. 
Montague,  2  Maule  &  Selw.  377. 

The  plaintiJBfin  the  replevin  is  pot  ff  party  to  this  usurious 
contract.  The  defendant  claims  to  make  himiiable  to  pay 
five  hundred  dollars,  by  distraining  his  goods  and  chattels 
found  on  the  premises  charged  by  the  contract  between  him 
and  Scbolfield ;  he  is  therefore  a  stranger  to  the  particulars 
of  the  agreement,  and  he  puts  in  the  plea  of  usury.  Less  cer- 
tainty is  required  when  the  law  presumes  thatihe  knowledge 
.of  the  facts  is  particularly  in  the  opposite  party.  1  Chitty, 
Plead.  258.     13  East's  Rep.  1 12.    Com.  Dig.  Plead,  c.  626. 

The  fourth  objection  is^that  no  loan  or  forbearance  is  set 
forth  in  the  pleas.  It  is  trfXe  the  term  loon  is  not  used;  but 
it  is  said  the  money  yiaa  advanudj  and  that  he  was  to  receive 
fiva  hundred  dollars  as  a  ground  rent  annually  for  five  years 
for  the  advance ;  and  that  it  was  leiil,  and  that  Moore  did  Und 
five'thousand  dollars  to  Scholfield)  for  which  he  was  to  pay 
him  five  hundred  dollars  per  year.  The  pleas  all  state  that 
for  the  forbearance  of  the  sum  of  five  thousand  dollars  so  ad- 
vanced and  lent,  above  the  nite  of  six  dollars  in  the  bund^ 
for  one  year  was  reserved  and  taken. 

The  fifth  objection  is,  that  the  pleas  neither  admit  aor 
deny  the  sale  by  Scholfielid  to  the  plaintiff  of  the  premisea 
charged  with  the  rent. 

This  is  not  material.  If  it  was  admitted  that  the  sale  was 
made  by  Scbolfield  to  Lloyd  charged  with  the  annuity  or 
ground  rent  claimed  .by  the  avowant,  under  a  contract  which 
in  law  is  usurious  and  therefore  void ;  the  plaintiff  could  not 
be  compelled  to  pay,  in  the  form  of  a  rent,  the  usurious  inte- 
rest reserved  by  this  contract. 

The  cause  of  demurrer  was  probably  suggested  by  the 
case  of  D^olf  .us.  Johnson  and  others,  10  Wheat.  367.    It 
is  contended,  that  the  principles  involved  and  decided  in 
Vol.  IV.— 2  C 
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that  case  do  nbt  apply  to  thd  case  now  before  the  coart* 
The  decision  in  that  case  rested  mainly  on  the  fact  that  the 
contract  originally  made  was  riot  usuri'^ns  by  the  law  of 
Rhode  Island.  The  case  before  the  court  is  one,  where  the 
defendaiit  seeks  in  the  ibrm  of  a  uistress  for  rent  to  make 
the  personal  property  of  the  plaintiff  liable  under  a  contract 
which  is  usurious  and  void  at  law;  and  the  question  is,  whe- 
ther the  defendant  can  avail  himself  of  such  a  contract  1 

A  party,  in  whose  favour  a  contract  which  is  usurious  has* 
been  made,  cannot  make  use  of  it  for  any  purpose  whatever. 
Barnard  V8.  Young,  17  Yes.  44.  1  Starkies's  Rep.  385. 
Comy^  on  Usury,  175.  Whitworth  vs.  Adams.  5  Rand. 
356.  Harrison  t;^.  Hammill,  5  Taunt.  780.  Gaither  vs. 
The  Farmer's  Bank  of  Georgetown,  1  Peten's  Rep^  37. 
Jackson  vs.  Henry,  10  Johns.  195. 

Mr  Taylor  and  Mr  Jones,  for  the  defendants  in  error. 

The  pleas  do  not  any  where  charge  a  loan  to  have  been 
made  on  an  usurious  contract :  it*is  only  stated,  <<  and  lo  the 
money  was  loaned  upon  usury."  The  charge  of  usury  is  a 
mere  deduction  from  facts.  The  pleas  state  no  collateral 
agreement  as  to  a  loan,  and  the  whole  of  the  contract  is  that 
which  is  contained  m  the  deed.  The  deed  in  itself  contains 
"no  contract  which  is  usurious.  It  is  a  contract  to  pay  ihe 
sum  of  five  hundred  dollass  per  annum,  in  half  yearly  pay- 
ments, for  five  years  certain  ;  and  after  that  time,  the  payment 
of  five  thousand  dollars  will  be  an  extinguishment  of  the 
obligation,  and  a  restoration  of  the  property  which  is  given 
to  secure  the  Payment.  It  is  one  thing  to  decide  npon  this 
contract  as  contained  in  the  deeds,  other  to  decide 

on  a  collateral  statement  of  usury.     ■ 

The  first  question  is,  whether  Lloyd  can  avail  himself  of 
this  usury,  if  it  existed  ? 

He  is  bound  by  a  contract  with  his  vendor  Scholfield ;  he 
is  bound  to  pay  this  annuity  to  Moore,  and  it  is  important 
to  Scholfield  that  he  shall  do  so;  as  he,  Scholfield,  is  under 
a  personal  contract  to  pay  the  same. 

A  deed  is  not  void  for  usury  ;  it  is  only  voidable ;  as  all 
deeds  which  take  effect  froni  delivery  are  not  void;  and 
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miui  be  made  jo  by  pleading.    3  Burr.  1804.    Boll.  Niii 
Prioi.  324.    5  Co.  119. 

Ab  thig  contract  is  only  voidable,  who  can  avoid  it  %  can 
any  one  do  it  %    Certainly  not  a  stranger. 

By  a  reference  to  the  dsury  act  of  Virginia,  which  is  very 
fall,  its  whole  object  will  be  seen  to  be  to  protect  the  par- 
ties to  the  contract  The  spirit  and  objects  of  it  do  not  ex- 
tend to  other  parties.  By  the  third  and  fourth  sections,  the 
relief  in  equity  is  confined  to  the  borrower.  lie  may  go 
into  chancery,  and  recover  the  money  lent,  and  the  interest ; 
but  if  Lloyd  recovers  in  this  case,  if  he  escapes  the  payment 
of  the  rent,  Scholfield  will  lose  the  money  given  to  him;  be 
cannot  afterwards  recover  from  Moore. 
.  Lloyd  IS  not  here  a  stranger;  but  he  was  acquainted  with 
the  fisicts  and  is  bound  to  pay  the  rent.  He  cannot  set  up  a 
plea  of  usury,  which  injures  his  vendor.  He  is  estopped 
by  his  purchase  from  so  doing. 

The  law  of  usury  is  different  in  cases  of  personal  and'real 
property.  The  assignee  of  an  equity  of  redemption  cannot 
plead  usury  in  the  mortgage ;  and  a  purchaser  under  a  mort- 
gage is  not  affected  by  lisory  in  the  origin  of  the  contract. 
10  Wheat.  *367.  10  Johns.  Rep.  185.  A  mortgage  upon 
an  usurious  consideration  is  void  only  against  the  mortgagor, 
and  those  who  may  lawfully  hold  the  estate  under  him.  A 
purchaser  of  the  mere  equity  of  redemption,  cannot  avoid 
the  mortgage  by  plea  or  proof  of  usury.   13  Mass.  Rep.  515. 

Is  it  competent  for  an  intruder  to  set  up  a  title  f  or  for  a 
tenant  at  will  to  contradict  the  title  of  his  landlord  1  A 
tenant  in  possession  cannot  set  up  usury  against  the  title  of 
his  landlord.  Idiocy  and  lunacy  may  be  avoided  by  the 
parties,  but  not  by  strangers;  and  these  rules  will  fully  ap- 
ply to  other  deeds.  8  Term  Rep.  390..  4  Co.  123.  8  Co. 
42.    Co.  Lit.  271  (a). 

This  transaction  does  not  constitute  a  usurious  contract. 
To  such  a  contract  the  obligation  to  repay  the  money  is 
essential.  Ord  on  Usury,  23.  If  the  nioney  may  be  return- 
ed or  not,  at  pleasure,  is  it  sucn  a  loan ;  and  there  must  be 
a  loan  to  make  it  usury.     An  option  to  return  makes  the 
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transaction  a  purchase.    These  qaostions  are  exclusively 
proper  for  a  jury,  and  the  court  cannot  decide  them. 

This  mode  of  investment  is  common  in  Alexandria.  The 
purchase  of  a  ground  rent  or  rent  charge  is  a  usual  mode  of 
providing  for  families  and  children;  and  the  usual  price  of 
such  rents  is  ten  years  purchase. 

The  pleas  are  bad  in  form  and  substance.  1.  In  plead- 
ing the  statute;  a  general  plea  is  bad.  The  agreement  and 
sum  taken  must  be  charged  and  shown.  The  contract  must 
be  specially  set  out ;  and  the  usurious  intention  with  which 
it  was  made  must  be  set  out.  Forbearance,  and  giving  day, 
are  the  effective  words  of  the  statute ;  and  they  must  be. 
averred.  1  Hawkins's  P.  C.  332,  s.  24.  Shower,  329.  2 
Maule  &  Selwyn,  377.  1  Saunders,  295.  Stephens  on 
Pleading,  343. 

The  pleas  do  not  show  a.  usurious  agreement.  They  do 
not  aver  one  collateral  to  the  deed,  but  set  out  the  deed  in 
its  terms.  They  call  it  usury.  And  the  effect  of  the  de- 
murrer is  not  to  assist  the  plaintiff.  -  A  demurrer  admits  facts 
well  pleaded,  not  epithets  or  names  or  illegitimate  conclu- 
sions. If  the  facts  do  not  make  out  usury,  no  usurious  in- 
tent can  alter  the  legal  character  of  the  deed.  Burton's 
Case,  5  Co.  JR.ep.  09,  was  the  grant  of  an  annuity  ;  the  plea 
sets  out  the  fact<i,  and  charges  them  to  be  usurious.  On 
demurrer,  the  court  said  that  the  matter  «h0wa -does  not 
amount  to  usury;  the  allegation  that  it  is  so,  is  repugnant  to 
the  matter  shown,  and  a  demurrer  is  not  an  admission  of  all 
the  matters  pleaded,  but  of  such  only  as  .are  well  pleaded. 

The  question  then  is,  is  the  deed,  per  se,  usurious;  not 
whether  it  is  evidence  of  another  collateral  contract.  What 
is  its  legal  import  ?  Doea  it  import  a  loan  ?  It  says  it  is 
a  purchase.  Does  it  mean-  any  thing  else  than  the  purchase 
of  a  redeemable  annuity  9  It  does  not.  The  right  to  .re- 
deem after  five  years  is  secured  by  the  deed.  It  has  been* 
repeatedly  decided,  that  the  purchase  of  an  annuity,  at  how- 
ever extravagant  a  price,  is  not  usury.  1  Wilson;  295.  Cro. 
Eli2.  27.  2  Lev.  7.  3  Wilson,  390.  2  Schoales  &  Lcf.  393. 
1  Bro.  Ch.  Rep.  94.    Holt's  Nisi  Prius  Caaes,  295.  . 
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Mr  Swabiiy  in  reply,  stated ;  toat  tbe  demurrer  was  entered 
to  the  deed,  beeanra  on  its  ilkce  it  showed  an  illegal  contract, 
and  required  no  plea.  Cited,  Chitty  on  Contracts,  239, 240. 
1  Sid.  285.  i  Saand.  2»5r  5  Mod.  593.  At  the  same 
time  the  pleas  were  entered ;  which  present,  in  different  forms, 
the  contract  as  a  loan;  as  tm  advance ;  as  a  corrupt  agreer 
ment  The  demurrer  admits  the  facts  stated  in  these  pleas, 
and  all  the  inferences  may  be  drawn  which  could  be  from 
facts  found  by  a  special  verdict. 

In  answer  to  the  arguments  of  the  counsel  for  the  de-, 
fendanu  there  were  cited :  3  Atk.  280.  I  Wilson,  295.  7 
Bac  Ab.  Usury  ^  JM.  3  Bos.  &  Put.  1 59.  3  Bam.  &  Aid. 
664.    4  Camp.  1.    3  Harris  &  John.  109.    5  Monf.  223. 

Mr  Justice  M'Lean  dejirered  th^  opinion  of  the  Court. 

This  is  an  action  of  replevin,  brought  to  replevy  certain 
goods  and  chattels  which  the  defendant,  as  bailiff  of  WiHiam 
EL  Moore,  had  taken  upon  a  distress  for  rent  claimed  to  be 
due  upon  certain  houses  and  lots  in  Alexandria,  owned  and 
possessed  by  the  plaintiff.  The  sum  for  which  the  distress 
was  made  is  five  hundred  dollars. 

The  declaration  is  in  the  usual  form,  and  the  damages  are 
laid  at  one  thousand  dollars.  Tbe  defendant  filed  his  cogni- 
zance, in  which  he  acknowledges  the  taking  of  the  goods 
specified  in  the  declaration  j  and  states  that  a  certain  Jona^ 
than  Scholfield,  being  seised  in  fee  of  four  brick  tenements. 
and  a  lot  of  ground  in  the  town  of  Alexandria,  by  his  inden- 
ture, dated  the  11th  of  June  1814,  in  consideration  of  five 
thousand  dollars,  granted,  bargained  and  sold  to  William. 
S.  Moore  one  certain  annuity  or  yearly  rent  of  five  hundred 
dollars,  to  be  is9uing  out  of  and  charged  upon  the  said 
houses  and  ground,  and  paid  to  the  said  Moore,  his  heirs  and 
assigns,  by  equal  half  yearly  pajrments  of  two  hundred  and 
fifty  dollars,  on  the  10th  of  December,  and  on  th^  10th  of 
June,  in  each  year,  for  ever  thereafter ;  to  have  and  to  hold 
the  said  annuity  or  rent  charged  and  payable  as  aforesaid,  to 
the  said  William  S.  Moore,  his  heirs  and  assigns  forever.  It 
also  states,  that  the  said  Scholfield,  for  himself  and  his  heirs 
and  assigns,  did,  by  the*  sail!  indenture,  among  other  things,  * 
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covenant  well  and  truly  to  pay  to  the  said  Moore,  his  heirs 
and  assigns,  the  said  annual  rent  of  five  hundred  dollars,  by 
equal  half  yearly  payments  for  ever.  And  if  the  rent  should 
not  be  paid  as  it  become  due,  it  should  be  lawful  for  the 
said  Moore,  his  heirs  and  assigns  to  make  distress  for  it. 
That  Moore  was  seised  of  the  rent  on  the  11  th  of  December 
1814,  and  has  since  remained  seised  thereof 

Tbecognizance  further  states,  that  on  the  29th  of  October 
1816,  the  said  Jonathan  Scholfield,  by  his  deed  of  bargain  and 
sale,  conveyed  to  Lloyd  the  plaintiff,  for  ever,  certain  tene- 
ments and  lots  of  ground  in  the  town  of  Alexandria,  whereof 
the  said  four  brick  tenements  and  lot  of  ground  were  parcel, 
and  subject  to  the  rent  charge  stated.  That  Lloyd  has  been 
seised  ever  since  and  possessed  of  the  same ;  and  that  on  the 
10th  of  June  1824,  two  hundred  and  fifty  dollars,  a  part  of  the 
rent,  was  due,  and  on  the  10th  of  December  following,  two 
hundred  and  fifty  dollars,  the  balance  of  the  annual  rent,  was 
due  and  unpaid ;  for  which  sums  the  defendant*  as  bailiff, 
levied  a  distress. 

The  cognizance  is  concluded  by  praying  .a  judgment  for 
one-  thousand  dollars,  being  double  the  amount  of  the  rent 
in  arrear. 

Moore  covenants  in  the  deed,  that  if  Scholfield,  his  heirs 
or  assigns,  "shall  at  any  time  after  the  expiration  of  five 
years  from  the  date  of  the  deed,  pay  to  the  said  Moore,  his 
heirs  or  assigns,  the  sum  of  five  thousand  dollars,  together 
with  all  arrears  of  rent,  and  a  rateable  dividend  of  the  rent, 
for  the  time  which  shall  have  elapsed  between  the  half  year 
day  then  next  preceding  and  the  day  on  which  such  psyment 
^s^all  be  made ;  he,  the  said  Moore,  his  heirs  and  assigns,  will 
execute  and  deliver  any  deeds  or  instruments  which  may  be 
necessary  for  releasing  and  extingivshing  the  renter  annuity 
hereby  created;  which,  on  such  payment  being  ma(fe,  shall 
for  ever  after  cease  to  be  payable." 

Scholfield  covenanted  for  himself,  his  heirs  and  assigns, 
that  he  would  keep  the  buildings  in  repair ;  have  them  fiilly 
insured  against  fire;  and  would  assign  the  policies  of  insu 
ranee  to  such  trustee  as  Moore,  bis  heirs  or  assigns,  might 
appoint,  that  the  money  may  be  applied  to  the  rebuilding  of 
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the  houses  destroyed  by  fire,  or  repairing  any  damage  which 
they  might  suffer. 

To  this  eognizance  the  plaintiff  filed  a  special  demurrer ; 
.which  in  the  argument  he  abandoned,  and  relies  upon  the 
special  pleas  of  usury.  To  each  of  the  four  pleas  the  de- 
fendant demurs  specially ,  and  assigns  for  causes  of  demurrer, 

1.  That  the  said  pleas  do  not  set  forth  with  any  reasona- 
ble certainty,  the  pretended  contract  which  is  alleged  to 
have  been  usurious,  and  do  not  show  an  usurious  contract. 

2.  That  they  do  not  state  the  time  the  said  pretended  loan 
was  made. 

3.  That  they  do  not  state  the  amount  of  interest  reserved 
or  intended  to  be  reserved,  on  the  said  pretended  contract. 

4.  That  they  do  not  set  forth  any  loan  or  forbearance  of 
any  debt. 

5.  That  they  neither  admit  nor  deny  the  sale  and  convey*- 
ance  of  the  premises  charged  with  the  annuity  or  reat  to 
have  been  made  by  Scholfield  to  the  plaintiff  below. 

Upon  these  demurrers  the  circuit  court  rendered^udgment 
lor  one  thousand  dollars,  the  double  rent  claimed  in  the 
cognizance. 

The  plaintiff  here  prays  a  reversal  of  this  judgment. 

1.  Because  the  deed  which  forms  a  part  of  the  cognizance, 
on  its  face,  shows  an  usurious  contract. 

2.  Because  the  pleas  set  foirth,  with-sufficient  certainty,  an 
usurious  contract. 

The  statute  of  Yirginiia  against  usury  was  passed  in  1793, 
and  provides,  that  no  person  shall  take,  directly  or  indirect- 
ly, more  than  six  dollars  for  the  forbearance  pf  one  hundred  - 
dollars  per  annum;  and  it  declares,  that  all  bonds  and  other 
instruments,  for  a  greater  amount  of  interest,  shall  be  utterly 
void. 

In  support  of  the  demurrer,  it  is  argued)  that  the  pleas  are 
defective,  as  they  do  not  contain  any  allegation  of  facts 
which  amount  to  usury ;  and  that  the  decision  must  turn  on 
the  construction  of  the  contract  between  Scholfield  and 
Moore.  And  it  is  contended,  that  although  usury  appears 
upon  the  face  of  a  deed,  yet  advantage  can  only  be  taken  of 
it  by  plea.    That  the  obligee  may  explain  the  contract,  by 
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showing  a  mistake  in  the  scrivener,  or  a  miscalculatioii  of 
the  parties. 

In  Comyn  on  Usury,  201,  it  is  laid  down  that  in  an  aetion 
on  a  specialty,  though  it  appear  on  the  &ce  of  the  declara- 
tion  that  the  bond,  &c.  is  usurious,  still  no  advantage  can  be 
taken  of  this,  unless  the  statute  be  specially  pleaded.  3 
Salk.  291.  5  Coke's  Rep.  119.  Chitty  on  Contracts,  240. 
1  Sid.  285.  1  Saund.  295,  a.  The  decision  of  this  point 
is  not  necessarily  involved  in  the  case. 

The  requisites  to  form  an  usurious  transaction  are  three : 

1.  A  loan  either  express  or  implied. 

2.  An  understanding  that  the  money  lent  shidi  or  may  be 
returned. 

S.  That  a  greater  rate  of  inteiust  than  is  allowed  by  the 
statute,  shall  be  paid. 

The  intent  with  which  the  act  is  done,  is  an  important 
ingredient  to  constitute  this  offence.  An  ignorance  of  the 
law  will  not  protect  a  party  from  the  penalties  of  usury, 
where  it  is  committed;  but  where  tnere  was  do  intention  to 
evade  4he  law,  and  the  facts  whicn  amount  to  usury,  whether 
they  appear  upon  the  face  of  the  contract,  or  by  other  proof, 
can  be  shoWn  to  have  been  the  tesult  of  mistake,  or  accident, 
no  penalty  attaches. 

At  an  early  period  in  the  history  of  Eqglish  jurisprudence, 
usury,  or  as  it  was  then  called,  the  loaning  of  money  at  in- 
terest, was  deemed  a  very  high  offence.  But  since  the  days 
of  Henry  VIII.  the  taking  of  interest  has  been  sanctioned 
by  statute. 

In  this  country,  some  of  the  states  have  no  laws  against 
taking  any  amount  of  interest,  which  may^  be  fixed  by  the 
contract. 

The  act  of  usury  has  long  since  lost  that  deep  moral  stain, 
which  was  formerly  attached  to  it;  and  is  now  generally 
considered  only  as  an  illegal  or  immoral  act,  because  it  is 
prohibited  by  law.  Assuming  the  position,  that  the  pleas 
contain  no  averments  which  extend  beyond  the  terms  of  the 
contract ;  the  counsel  in  support  of  the  demurrers  have  con- 
tended, that  no  fair  construction  of  the  deed,  will  authorise 
the  inference  that  it  was  given  on  an  usurious  consideration. 
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It  was  the  parchase  of  an  annuity,  it  is  contended ;  and  though 
the  annuity  may  produce  a  higher  rate  of  interest  than  six 
per  cent  upon  the  consideration '  paid  for  it,  yet  this  does 
not  taint  the  transaction  with  usury. 

If  the  court  were  limited  by  the  pleas  to  the  words  of 
the  contract,  and  it  purported  to  be  a  purchase  of  an  an- 
nuity, and  no  evidence  were  adduced,  giving  a  different 
character  to  the  transaction,  this  argument  would  be  unan- 
swerable. An  annuity  may  be  purchased  like  a  tract  of 
land  or  other  property,  and  the  inequality  of  price  will  not, 
of  itself,  make  the  contract  usurious.  If  the  inadequacy  of 
consideratioa  be  great,  in  any  purchase,  it  may  lead  to  sus- 
picion; and,  connected  with  other  circumstances,  may«induce 
a  court  of  chancery  tp  relieve  against  the  contract. 

In  the  case  under  consideration,  five  thousand  dollars 
were  paid  for  a  ground  rent  of  five  hundred  dollars  per 
annum.  This  circumstance,  although  ten  per  (5ent  be  re- 
ceived on  the  money  paid,  doe^  not  make  the  contract  unfaw- 
ful.  If  it  were  a  bona  fide  purchase  of  an  annuity,  there  is 
ab  end  to  the  question  :  and  the  condition  which  gives  the 
option  to  the  vendor  to  repurchase  the  rent,'by  j)aying  the 
five  thousand  dollars  after  the  lapse  of  five  years;  would  not 
invalidate  the  contract.  1  Brown's  Ch.  7,  93.  The  right  to 
repurchase,  as  also  the  inadequacy  of  price,  would  be  cir- 
cumstances for  the  considera},ion  of  &jury. 

The  case  reported  in  2  Coke,  252,  is  strongly  relied  on  by 
the  counsel  for  the  defendant.  In  that  case,  an  action  of 
debt  was  brought  upon  sin  obligation  of  three  hundred 
pounds,  conditioned  for  the  payment  of  twenty  pounds  per 
annum,  during  the  lives  of  the  plaintifi''s  wife  and  son..  The 
defendant  pleaded  the  statiAe  6f  usury^  and  that  be  applied 
to  the  defendant  to  borrow. of  him  one  hundred  and  twenty 
pounds,  at  the  lawful  rate  of  interest;  but  that  he  corruptly 
offered  to  deliver  one  hundred  and  twenty  pounds  to  him,  if 
he  would  be  obliged  to  pay  twenty  pounds  per  annum. 

The  court  considered  this  as  an  absolute  contract  for  the 

payment  of  twenty  pounds  per  annum  during  two  lives;  and 

no  agreement  being  made  for  the^  return  of  the  princijiai, 

it  was  not  considered  usury.     But,  they  stated,  if  there  had 

Vol.  IV.— 2  D 
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been  any  provision  for  the  repayment  of  the  principal,  at- 
tboagh  not  expressed  in  the  bond,  the  contract  would  have 
been  usurious. 

This  is  a  leading  case,  and  the  principle  on  which  if  rests 
has  not  been  controverted,  by  modern  decisions. 

Scholfield,  it  appears,  was  under  no  obligation  to  repui^ 
chase  the  annuity,  but  he  had  the  option  of  doing  so  after 
the  lapse  of  five  years,  which  is  a  strong  circumstance  to 
show  the  nature  of  the  transaction. 

The  purchase  of  an  annpity,  or  any  other  device  used  to 
cover  an  usurious  transaction,  will  be  unavailing.  If  the 
contract  be  infected  with  usury,  it  cannot  be  enforced. 

Where  an  annuity  is  raised  with  the  design  of  covering 
a  loan,  the  lender  will  not  be  ejrempted  by  it  from  the 
penalties  of  usury.  3  Bos.  &  Pul.  159.  On  this  point  there 
is  no  contradiction  in  the  authorities. 

If  a  party  agree  to  pay  a  specific  suia  exceeding  the  law- 
ful inf '  rest,  provided  he  do  not  pay  the  principal  by  a  day 
certain,  it  is  not  usury.  By  a  punctual  payment  of  the  prin- 
cipal he  may  avoid  the  payment  of  the  sum  stated,  which  is 
considered  as  a  penalty. 

Where  a  loan  is  made  to  be  returned  at  a  fixed  day  with 
more  than  the  legal  rate  of  interest,  depending  upon  a  cas- 
ualty which  hazards  both  principal  and  interest,  the  contract 
is  not  usurious ;  but  where  the  interest  only  is  hazarded,  it 
is  usury. 

Does  the  decision  in  this  case,  as  has  been  contended,  de- 
pend upon  a  construction  of  the  contract  9  Are  there  no 
averments  in  the  pleas  which  place  before  the  court  ma- 
terial fkcts  to  constitute  usury,  that  do  not  appear  on  the 
face  of  the  deed  1 

If  the  court  were  limited  to  a  mere  construction  of  the 
contract,  they  would  have  no  difliculty  in  deciding  that  the 
case  was  not  strictly  embraced  by  the  statute. 

In  the  second  plea,  the  plaintifi*  below  prays  oyer  of  the  deed 
of  indenture,  and  among  other  statements  alleges,  "  that  it 
was  corruptly  agreed  between  the  said  Scholfield  and  the  said 
Moore,  that  the  said  Moore  should  lend  to  him  the  sum  of  five 
thounand  dollars,  and  in  consideration  thereof,  that  he  should 
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execute  the  said  deed,  ds^c."  And  in  another  part  of  the  same 
plea  it  18  stated,  <^  that  the  said  Moore  did  corruptly  agree, 
that  he  would  in  the  said  indenture  covenant,  <bc.  that  if  the 
said  Scholfield,  his  heirs  and  assigns,  should,  at  any  time  after 
the  expiration  of  five  years  from  the  date  of  said  indenture, 
pay  to  the  said  Moore,  his  heirs  and  assigns,  the  sum  of  five 
thousand  dollars,  together  with  all  arrears  of  rent,  he,  the 
said  Moore,  would  release  to  him  the  said  annuity." 

And  it  is  further  alleged,  "  that  the  said  Moore,  in  pursu- 
ance and-  in  prosecution  of  the  said  corrupt  agreement,  did 
advance  to  the  said  Scholfield  the  said  sum  of  five  thousand 
dollars."  And  again,  "  that  the  said  deed  of  indenture  was 
made,  in  consideration  of  money  lent  upon  and  for  usury;  and 
tbot  by  the  said  indenture  there  has  been  reserved  and  taken 
above  the  rate  of  six  dollars  per  annum  in  the  hundred,  for 
the  forbearance  of  the  said  sum  of  five  thousand  dollars  so 
lent  as  aforesaid." 

The  fourth  plea  contains,  substantially,  the  allegations  as 
to  the  lending,  &t.  that  are  found  in  the  second  plea. 

The  facts  stated  in  the  pleas  are  admitted  by  the  demur- 
rers, and  the  question  of  usury  arises  on  these  facts,  connected 
as  they  are  with  the  contract. 

Although  the  second  and  fourth  pleas  may  not  contain 
every  proper  averment  with  technical  accuracy,  yet  they  are 
substantially  good.  All  the  material  facts  to  constitute  usury 
are  found  in  the  second  plea. 

It  states  a  corrupt  agreement  to  loan  the  Mnoney,  at  a 
higher  rate  of  interest  than  the  law  allows.  That  the  money 
was  advanced  and  the  contract  executed,  in  pursuance  of 
such  agreement.  That  on. the  return  of  the  principal,  with 
a  full  payment  of  the  rent,  after  the  lapse  of  five  years,  the 
annuity  was  to  be  released.  The  amount  agreed  to  be  paid 
above  the  legal  interest,  for  the  forbearance,  is  not  expressly 
averred,  but  the  facts  are  so  stated  in  the  plea  as  to  show 
the  amount  with  certainty.^  Five  hundred  dollars,  under 
cover  of  the  annuity,  were  to  be  paid,  annually,  for  the  for- 
bearance of  the  five  thousand  dollars,  making  an  annual  in-r 
terest  of  ten  per  cent.    Do  not  these  facts,  uncontradicted 
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as  they  are,  amount  to  usury  9  Is  it  not  evident,  From  this 
statement  of  thie  case,  that  the  annuity  was  created  as  a 
means  for  paying  the  interest,  until  the  principal  should  be 
returned,  and  as  a  disguise  to*  the  transaction  ?  Such  is  the 
legitimate  inference  which  arises  from  the  facts  stated  in 
the  plea. 

At  this  point  in  the  case  an  important  question  is  raised, 
whether  Lloyd,  the  plaintiff  in  the  replevin,  being  the  as- 
signee of  Scholfield,  can  set  up  this  plea  of  usury  in  his 
defence.  It  is  strongly  contended  that  he  cannot.  He  pur- 
chased this  property,  it  is  alleged,  subject  to  the  annuity, 
and  paid  for  it  a  proportioqably  less  consideration.  That 
knowing  of  the  charge  before  he  made  the  purchase,  it 
would  be  unjust  for  him  now  to  evade,  the  payment.  And 
the  inquiry  is  made,  whether  Lloyd  could  plead  usury  in 
.this  contract,  if  the  annuity  had  been  purchased  by  Schol- 
field. He  would  be  estopped  from  doing  so,  it  is  urged,  by 
the  obligations  of  his  own  contract,  as  he  is  now  estopped 
from  resisting  the  claim  of  Moore. 

As  to  the  injustice  of  the  defence,  it  may  be  remarked 
that  the  objection,  would  apply  with  still  greater  force  against 
Scholfield,  if  he  were  to  attempt,  by  a  similar  defence,  to 
evade  the  payment  of  the  annuity.  He  received  the  money 
after  assenting  to  ihe  contract;  but  he  is  at  liberty  to  evade 
the  payment  of  the  annuity  by  the  plea  of  usury.  Is  the 
position  correctly  taken,  that  no  person  can  avail  himself 
of  this  plea,  but  a  party  to  the  original  contract  ? 

The  principle  seems  to  be  settled,  that  usurious  securities 
are  not  only  void,  as  between  the  oiriginal  parties,  but  the 
illegality  of  their  inception  affects  them  even  in  the  hands 
of  third  persons  who  are  entire  strangers  to  the  transaction. 
Comyn  on  Usury,  1G9.  A  stranger  must  '*  take  heed  to  bis 
assurance,  at  his  peril ;"  and  cannot  insist  on  his  ignorance 
of  the  contract,  in  support  of  his  claim  to  recover  upon  a 
security  which  originated  in  usury. 

In  the  case  of  Lowe  V8»  Waller,  Douglass,  735,  the  plain- 
tiff was  the  indorser  of  a  JbiU  originally  made  upon  an 
usurious  contract :  though  he  had  received  it  for  a  valuable 
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coosideratioo,  and  was  entirely  ignorant  of  its  vice,  the 
court  of  king's  bench,  after  great  consideration,  determined 
that  the  words  of  the  statute  were  too  strong;  and  that  after 
what  had  been  held  in  a  case  on  the  statute  against  gaming, 
the  plaintiff  could  not  recover. 

If  a^  bill  of  exchange  be  drawn  in  consequence  of  an 
usurious  agreement  for  discounting  it,  although  the  drawer 
to  whose  order  it  was  payable  was  not  privy  to  this  agree- 
ment, still  it  is  void  in  the  hands  of  a  bona  fide  indorser.  2 
Camp.  599.  In  Holt^s  N.  P.  256,  Lord  Ellenborough  lays 
down  the  law,  that  a  bona  fide  holder  cannot  recover  upon 
a  bill  founded  in  usury ;  so  neither  can  he  recover  rpon  a 
note  where  the  payee's  indorsement  through  which  he  must 
claim  has  been  made  by  an  usurious  agreement.  But,  if 
the  first  indorsement  be  valid,  a  subsequent  usurious  in- 
dorsement will  not  affect  him ;  because  such  intermediate 
indorsement  is  not  necessary  to  his  title  to  sue  the  original 
parties  to  the  note. 

it  a  note  be  usurious  in  its  inception,  and  it  pass  into  the 
hands  of  a  bona  fide  holder  who  has  no  notice  of  the  usury, 
and  the  drawer  give  to  the  bolder  a  bond  for  the  amount  of 
the  note,  tbe  bond  would  not  be  afiected  by  the  usury.  8 
Term  Rep.  390. 

.  In  the  case  of  Jackson  v$,  Henry,  reported  in  10  Johnson, 
185,  a  plea  of  usury  was  set  up  to  invalidate  the  title  of  a 
purchaser  at  a  sale  of  mortgaged  premises.  This  sale,  under 
the  statute  of  New  York,  is  equivalent  to  a  foreclosure  by 
a  decree  in  chancery ;  and  the  coart  decided,  that  the  title 
of  the  purchaser,  was  not  affected  by  usury  in  the  debt  for 
which  the  mortgage  was  given.  The  statute  of  New  York 
declares,  all  bonds,  bills,  contracts  and  assurances,  infected 
with  usury,  "  utterly  void."  And  so  say  the  court,  on  the 
adjudged  cases,  when  the  suit  at  law  is  between  the  original 
parties,  or  tgpon  the  very  instrument  infected. 

The  case  of  D'Wolf  m.  Johnson,  reported  in  10  Wheat. 
367,  is  relied  on  by  the  counsel  for  the  defendant,  as  a  deci- 
sion in  point. 

In  that  case  it  will  be  observed,  that  the  first  mortgage 
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being  executed  in  Rhode  Island  in  1815,  was  not  usurious  by 
Hhe  laws  of  that  state ;  and  the  second  one,  executed  in 
Kentucky,  in  1817,  being  n  new  contract,  was  not  tainted 
with  usury.  The  question  therefore,  whether  the  purchaser 
of  an  equity  of  redemption  can  show  usury  in  the  mortgage 
to  defeat  a  foreclosure,  was  not  involved  in  that  case. 

The  Virginia  statute  makes  void  every  usurious  contract; 
and  the  second  plea  contains  allegations  which,  uncontra- 
dicted, show  that  the  contract  between  Moore  and  Schol- 
field  was  usurious  in  its  origin. 

This  contract,  thus  declared  to  be  void,  is  sought  to  be 
enforced  against  Lloyd,  the  purchaser  of  the  property 
charged  with  the  annuity.  Between  Schblfield  'and  Lloyd 
there  is  a  privity;  and  if  the  contract  for  the  annuity  be  in* 
fected  with  usury,  is  it  not  void  as  against  Lloyd  9 

In  this  contract,  a  summary  remedy  is  given  to  enter  on 
the  premises,  and  levy,  by  distress  and  sale  of  the  goods  and 
chattels  there  found,  for  the  rent  in  arrear ;  and  if  the  distress 
should  be  insufficient  to  satisfy  the  rent,  and  it  should  remain 
unpaid  for  thirty  days,  Moore  is  authorised  to  enter  upon 
the  premises,  and  to  expel  Scholfield,  his  heirs  and  assigns, 
and  hold  the  estate.  Lloyd,  as  the  assignee  of  Scbolfield, 
comes  within  the  terms  of  the  contract ;  and  is  liable,  being 
in  possession  of  the  premises,  to  have  his  property  distrain- 
ed for  the  rent,  and  if  it  be  not  paid,  himself  expelled  from 
the  possession.  Under  such  circumstances,  may  he  not  avail 
himself  of  the  plea  of  usury,  and  show  that  the  contract, 
which  so  materially  affects  his  rights,  is  invalid  ?  Moore 
seeks  his  remedy  under  this  contract,  and  if  it  be  usurious 
and  consequently  void,  can  it  be  enforced  ? 

If  usury  maybe  shown  in  the  inception  of  a  bill,  to  defeat 
a  recovery  by  an  indorsee,  whq  paid  for  it  a  valuable  con- 
sideration without  notice  of  the  usury;  may  not  the  same 
defence,  be  set  up,  where,  in  a  case  like  the  present,  the  party 
to  the  usurious  contract  claims,  by  virtue  of  its  provisions, 
a  summary  mode  of  redress. 

The  court  entertain  no  doubt  on  this  subject.  They  think 
a  case  of  usury  is  made  out  by  the  facts  stated  in  the  second 
plea,  and  that  Lloyd  may  avail  himself  of  such  a  defence. 
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The  judgment  of  the  circuit  court  most  be  revened,  and 
the  cause  remanded,  with  instructions  to  overrule  the  de- 
murrers to  the  second  and  fourth  pleas,  and  permit  the  de- 
fendant to  plead. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  circuit  court  of  the  United  States  for  the 
district  of  Columbia,  holden  in  and  for  the  co9nty  of  Alexan- 
dria, and  was  argued  by  counsel ;  on  consideration  whereof, 
it  18  ordered  and  adjudged  by  this  court,  that  the  judgment 
of  the  said  circuit  court  in  this  cause  be  and  the  same  is 
hereby  reversed,  and  that  this  cause  be  and  the  same  is 
hereby  remanded  to  the  said  circuit  court,  with  instructions 
to  overrule  the  demurrers  to  the  second  and  fourth  pleas,  and 
to  permit  the  defendant  to  plead,,  and  for  such  further  pro- 
ceedings as  to  law  and  justice  may  appertain. 
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JoRK  F.  Var  Nbm,  ahd  Mamoma  bis  Wm,  GoMrukiiuimk  Af- 

PBLLARTa  vs.  TbM  BIaTOB,  ALDUMaH,  AHD  BOAMD  CNT  COMWm 

CouJHJiL  OF  TKB  CiTT  ov  Waihuniton,  ahd  thb  Umm^ 
Statm  Of  Amnrmi^  DsisHSAmv. 

Id  182S  cooptii  patted  to  tet  totboriting  the  eoqiontkio  of  Wathlngtoo  to 
drain  the  groond  in  end  neer  eertttn  public  retemtiont,  end  to  improve  and 
omiment  eertain  peitt  of  the  pablie  reterrationt.  TIm  eoiporation  ar»em- 
powered  to  make  an  agreement*  lyj  wliicfa  peitt  of  the  location  of  the  canal 
than  be  changed,  for  the  pnrpote  of  draining  and  drying  the  low  grovndt  near 
tho  Penntytrania  aTonne,' S^  To  effect  tbete  otjectf»  the  corporation  it 
aothoiiaed  to  lay  off  in  building  lott  certain  parte  of  the  pnbUc  reeerYadont, 
No.  10, 11,  and  12,  and  of  other  tqnaret,  and  alto  a  part  of  B.  etreet,  at  hid 
oat  and  detignated  in  the  original  plan  of  the  city,  which  lott  they  may  teU  at 
aoctloo,  and  apply  the  proceedt  to  thote  objectt,  and  afterward^  to  tedoting, 
planting  and  improTing  -other  reeervationt,  and  boilding  bridgea,  flee,  the  tur- 
phit,  if  any,  to  be  paid  into  the  treatory  of  the  United  Stalet.  The  act  aother- 
Itet  the  heirt,  flee,  of  the  former  proprietort  of  the  land  on  which  the  city  waa 
laid  oqt,  who  may  contider  themteWet  faijored  by' the  pnrpotet  of  the  act,  to  * 
inatitnte  in  the  circuit  court  a  bill  in  equity,  in  the  nature  of  a  petition  of  right 
againtt  the  United  Statet,  totting  forth  the  groundt  of  any  claim  they  may 
contider  themtel?et  entitled  to  inake,  to  be  conducted  according  to  the  mlee 
of  a  court  of  equity ;  the  court  to  hear  and  determine  upon  the  claim  of  the 
plaintiffii,  and  what  portion.  If  any,  of  the  money  ariiing  from  the  tale  of  tho 
lott  they  may  be  entitled  to,  with  a  right  of  appeal  to  thit  court  The  plain- 
tiffii.  Van  Neat  and  wife,  filed  their  biU  againtt  the  United  Statet  and  the  corpo- 
ration of  Wathington,  claimin|f  title  to  the  lota  which  had  been  thut  told,  under 
Dayid  Burnt,  the  original  pA>prietor  of  that  part  of  the  city,  and  father  of  one 
Of  the  phdntiflt,  on  the  ground  that  by  the  agreement  between  the  United 
Statet  and  the  original  proprietort,  upon  laying  out  the  city,  thote  reaervatioDt 
and  ttreett  were  for  ever  to  remain  for  public  ute,  and  without  the  content  of 
the  proprietort  could  not  be  otherwite  appropriated  or  told  for  private  ute ; 
that  the  act  of  congreit  wat  a  violation  of  the  contract ;  that  by  tuch  tale  and 
appropriation  for  private  ute  the  right  of  the  United  Statet  thereto  wat  deter- 
mined, or  that  tho  original  proprietort  reacquired  a  right  to  have  the  retervationt, 
Blc.  hud  out  in  building  lott  for  their  joint  and  equal  benefit  with  the  United 
Statet,  or  that  they  were  in  equity  entitled  to  the  whole  or  a  moiety  of  the 
proceedt  of  the  aalee  of  the  lott.  Held,  that  no  rights  or  daimt  exist  in  the 
former  proprieton  Or  their  heirt,  and  that  the  proceediogt  of  the  corporation  of 
Washington,  under  and  in  conformity  with  the  provisiont  of  tho  act^  are  valid 
i^d  e£bctual  for  the  purposes  of  the  act. 


APPEAL  from  the  circuit  court  of  the  district  of  Colum- 
bia, for  the  county  of  Washington. 
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TbeorigiDal  billjn  this  case  was  filed  the  16th  of  April 
1823.  It  set  forth  that  the  complainant,  Marcia  Van  Ness, 
was  the  only  child  and  heir  at  lawof  David  Burns,  deceased. 
That  Burns  was,  in  his  life  time,  and  particularly  on  the  6th 
of  July  1790, 8ei8e4  and  possessed  of  a  considerable  tract  of 
land,  within  the  limits  of  the  present  city  of  Washington ;  that 
a  part  of  this  land  constitutes  so  much  of  the  land  mentioned 
in  the  second  section  of  an  act  of  congress,  of  May  7,  1822, 
c.  96,  as  is  indicated  in  a  map  annexed  to  the  bill  of  com- 
plaint by  the  words  '<  Reservation  No.  10,  11,  and  12,  on 
the  north  side  of  the  Pennsylvania  Avenue." 

That  by  virtue  of  the  said  act  of  congress,  the  corporation 
of  the  city  of  Washington  have  proceeded  to  lay  off  and 
divide  the  said  land  into  lots;  4hat  they  havefiold  some,  and 
are  about  to  sell  others ;  that  the  land  thus  disposed  of  is  to 
be  held  by  the  purchasers  for  their  own  private  use  and  ez*^ 
elusive  benefit ;  and  the  bill  complains  of  these  proceedings 
as  a  breach  of  trust. 

It  avers  that  on  the  6th  of  July  1 790,  an  act  of  congress 
passed,  establishing  the  temporary  and  permanent  seat  of 
government  of  the  United  States.  By  this  act  the  president 
was  authorised  to  appoint  commissioners  who  were  authorised 
to  purchase  or  accept  such  quantity  of  land  within  the  district 
as  the  president  might  deem  proper  for  the  use  of  the  United 
States,  and  according  to  such  plans  as  the  president  should 
approve.  By  virtue  of  this  .act,  Various  proposals  were  made 
concerning  cessions* of  land  for  the  site  of  the  city  of  Wash- 
ington: the  substance  of  which  proposals  was,  that  the  presi* 
dent  might  retain  any  number  of  squares  he  might  think  pro- 
per for  the  public  improvements,  or  other  public  uses,  and  that 
the  lots  only  which  should  be  laid  off  should  be  a  joint  pro- 
perty between  the  trustees  on  betialf  of  the  public  and  each 
of  the  three  proprietors,  and  that  the  same  should  be  equally 
divided  between  the  public  and  the  individuals,  as  soon  at 
might  be  after  the  city  should  be  laid  off. 

For  the  streets  the  proprietors  were  to  receive  no  com- 
pensation. For  the  squares  ai)d  lands  in  .any  form  which 
should  be  taken  for  public  buildings  or  any  kind  of  public 
Vol.  IV.— 2  E 
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CouJHJiL  or  TKB  CiTT  or  Waihihoton,  aud  thb  Vmrm 
Statm  or  Amxbicai  DstbudavI!!. 

Id  1822  conptii  patted  to  tet  amboriting  the  eoiporatiiio  of  Wathiiigtoii  t» 
dnin  the  groond  in  and  near  certain  public  reter?ationt»  and  to  Improve  and 
ornament  oeitain  peitt  of  the  publle  reterrationt.  The  eoiporation  are>eni- 
powered  to  make  an  agreement,  bj  which'peitt  of  the  location  of  the  canal 
dnU  be  changed,  for  the  porpoae  of  draining  and  diying  tlie  low  gronndt  near 
the  Penntylyania  aTenQe,'&e.  To  effect  theae  objectf ,  the  corporation  it 
anthorited  to  lay  off  in  building  lott  certain  parti  of  the  public  reaemtiont. 
No.  10, 11,  and  12,  and  of  other  aqnaret,  and  alto  a  part  of  B.  etraet,  at  laid 
out  and  detignated  in  the  original  plan  of  the  city,  which  lott  they  may  aeU  at 
aucllOD,  and  apply  the  proceedt  to  thote  objectt,  and  afterward^  to  ^ncloting, 
planting  and  improving  -other  reeervatlont,  and  building  brtdgea,  flee,  the  tur- 
phit,  if  any,  to  be  paid  into  the  treatnry  of  the  United  Stalat.  The  act  ant horw 
Itet  the  heirt,  flee,  of  the  former  proprietort  of  the  land  on  which  the  city  waa 
laid  out,  who  may  contider  themteWet  faijured  by' the  purpotet  of  the  act,  to  * 
inatltute  in  the  circuit  court  a  bill  in  equity,  in  the  nature  of  a  petition  of  right 
againtt  the  United  Statet,  totting  forth  the  gronndt  of  any  claim  they  m^ 
contider  themtel?et  entitled  to  pake,  to  be  conducted  according  to  the  ndet 
of  a  court  of  equity ;  the  court  to  hear  and  determine  upon  the  claim  of  the 
plaintiA,  and  what  portion,  if  any,  of  the  money  ariiing  from  the  tale  of  the 
lott  they  may  be  entitled  to,  with  a  right  of  appeal  to  thit  court.  The  plain- 
tiffii.  Van  Neat  and  wife,  filed  their  biU  againtt  the  United  Statea  and  the  eorpo- 
ration  of  Wadiington,  claimin|^  title  to  the  lota  which  had  been  thut  told,  under 
David  Burnt,  the  original  pA>prietor  of  that  part  of  the  city,  and  father  of  one 
Of  the  plaintiflt,  on  the  ground  that  by  the  agreement  between,  the  United 
Statet  and  the  original  proprietort,  upon  laying  out  the  city,  thote  reaervationt 
and  ttreett  were  for  ever  to  remain  for  public  ute,  and  without  the  content  of 
the  proprietors  could  not  be  otherwite  appropriated  or  told  for  private  ute ; 
that  the  act  of  congrett  wat  a  violation  of  the  contract ;  that  by  tuch  tale  and 
appropriation  for  private  use  the  right  of  the  United  Statet  thereto  wat  deter- 
mined, or  that  the  original  proprietors  reacquired  a  right  to  have  the  retervationa, 
Alc.  laid  out  in  building  lott  for  their  joint  and  equal  l)enefit  with  the  United 
Statet,  or  that  they  were  in  equity  entitled  to  the  whole  or  a  moiety  of  the 
proceedt  of  the  talet  of  the  lott.  Held,  that  no  rights  or  claims  exist  in  the 
former  proprietors  Or  tlieir  heirs,  and  that  the  proceedings  of  the  corporation  of 
Washington,  under  and  in  conformity  with  the  provisions  of  the  act,  are  valid 
and  e£bctoal  for  the  purposes  of  the  act. 


APPEAL  from  the  circuit  coiirt  of  the  district  of  Colum- 
bia, for  the  county  of  Washington. 
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The  origiDal  bill,  in  this  case  was  filed  the  16th  of  April 
1823.  It  set  forth  that  the  complainant,  Marcia  Van  Ness, 
was  the  only  child  and  heir  at  lawof  Pavid  Burns,  deceased. 
That  Burns  was,  in  his  life  time,  and  particularly  on  the  6th 
of  July  1790,  seised,  and  possessed  of  a  considerable  tract  of 
land,  within  the  limits  of  the  present  city  of  Washington ;  that 
a  part  of  this  land  constitutes  so  much  of  the  land  mentioned 
in  the  second  section  of  an  act  of  congress,  of  May  7,  1822, 
c.  96,  as  is  indicated  in  a  map  annexed  to  the  bill  of  com- 
plaint by  the  words  '^Reservation  No.  10,  11,  and  12,  on 
the  north  side  of  the  Pennsylvania  Avenue." 

That  by  virtue  of  the  said  act  of  congress,  the  corporation 
of  the  city  of  Washington  have  proceeded  to  lay  off  and 
divide  the  said  land  into  lots;  4hat  they  havefiold  some,  and 
are  about  to  sell  others ;  that  the  land  thus  disposed  of  is  to 
be  held  by  the  purchasers  for  their  own  private  use  and  ez*« 
elusive  benefit;  and  the  bill  complains  of  these  proceedings 
as  a  breach  of  trust. 

It  avers  that  on  the  6th  of  July  1 790,  an  act  of  congress 
passed,  establishing  the  temporary  and  permanent  seat  of 
government  of  the  United  States.  By  this  act  the  president 
was  authorised  to  appoint  commissioners  who  were  authorised 
to  purchase  or  accept  such  quantity  of  land  within  the  district 
as  the  president  might  deem  proper  for  the  use  of  the  United 
States,  and  according  to  such  plans  as  the  president  should 
approve.  By  virtue  of  this  .act,  Various  proposals  were  made 
concerning  cessioosof  land  for  the  site  of  the  city  of  Wash- 
ington :  the  substance  of  which  proposals  was,  that  the  presi* 
dent  might  retain  any  number  of  squares  he  might  think  pro- 
per for  the  public  improvements,  or  other  public  uses,  and  that 
the  lots  only  which  should  be  laid  off  should  be  a  joint  pro- 
perty between  the  trustees  on  betialf  of  the  public  and  each 
of  the  three  proprietors,  and  that  the  same  should  be  equally 
divided  between  the  public  and  the  individuals,  as  soon  as 
might  be  after  the  city  should  be  laid  off. 

For  the  streets  the  proprietors  were  to  receive  no  com- 
pensation.    For  the  squares  ai)d  lands  in -any  form  which 
should  be  taken  for  public  buildings  or  any  kind  of  public 
Vol.  IV.— 2  E 
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improvement  or  uses,  the  proprietors,  whose  lalnds  might  be 
so  tal^en  were  to  receive  compeosation,  (be. 

Gunhe  28th  of  Jane  1791 ,  David  Burns,  by  his  deed»  con- 
veyed^to  Thomas  Beall.and  John  Mackall  Gantt,  in  fee  sim- 
ple, for  the  purposes  and  trusts  therein  mentioned,  a  consi- 
derable quantity  of  land,  part  of  which  constitutes  ih6  land 
described  in  the  act  of  May  7,  1822. 

The  whole  of  the  land  thus  conveyed  to  Beall  and  Gantt 
was  afterwards,  30th  of  November  J  796,  conveyed  by  them 
to  the  commissioners  appointed  under  the  act  aforesaid,  upon 
the  same  trusts  and  uses  as  are  expressed  in  the  deed  of  con- 
veyance to  them. 

The  plan  of  the  city  as  originally  projected  by  L'Entant, 
improved  and  matured  by  Ellicott,  was  approved  and  adopted 
in  1792,  by  the  president  of  the  United  States.  According 
to  this  plan,  the  land  described  is  within  the  operation  of 
the  act  of  the  7th  df  May  1 822,  except  so  much  thereof  as 
may  have  been  sold  by  virtue  of  an  act  of  February  34, 1817, 
entitled  *<  an  act  authorising  the  vale  of  certain  grounds 
belonging  to  the  United  States  in  the  city  of  Washington.** 
The  complainants  are  ignorant  of  the  extent  of  these  sales, 
but  claim  all  which  may  thus  have  bi^en  disposed  of. 

The  daap  referred  to  in  the  bill,  exhibits  the  division 
that  was  made,  under  the  direction  of  the  corporation,  of  the 
land  in  question  into  lots,  and  is  the  guide  by  which  the 
sales  have  been  conducted.  A  part  of  the  land  in  question 
was  not  reserved  for  public  improvementa  or  other  public 
uses,  but  belonged  to  a  street  called  North  B  street. 

The  complainants  aver  that  the  land  in  question,  if  sold 
to  private  individuals  to  be  held  by  them  for  their  individual 
benefit,  will  be  placed  entirely  out  of  the  reach  of  the  trusts 
and  purposes  which  were  intended  to  be  created  and  secur- 
ed by  the  deed  and  agreement  aforesaid.  The  complainants 
are  advised  this  cannot  be  done  without  their  consent,. which 
they  are  willing  to  give  upon  the  terms  of  the  original  con- 
tract. They  are  willing  io  occupy  the  same  ground  they 
would  have  occupied  rf  what  is  now  proposed  to  be  done 
had  been  proposed  in  1792:  that  is,  that  the  land  then  re- 
served as  public  squares  and  streets,  and  now  designed  to  be 
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0iTided  into  private  building  lots,  should  be  divided  between 
tbem  and  the  United  States,  or  the  corporation  claiming 
tbe  title  of  the  United  States. 

The  complainants  refer  to  an  act  of  May  6,  1706,  autho- 
rising a  loan  for  the  use  of  tbe  city  of  Washington,  and  to 
other  actsof  congress,  as  uniformly  holding  out  the  idea  that 
the  land  in  question  is  not  subject  to  congressional  control. 
They  refer  also  to  the  proceedings  of  the  commissioners  in 
Davidson's  Case,  in  January  1794,  a  copy  of  which  is  annex- 
ed ;  and  to  the  opinion  of  the  attorney  general  in  that  case. 

Tlie  complainants  aver  that  they  hHvc  presented  their 
claim  to  the  corporation  of  Washington,  and  to  tbe  com- 
missioners appointed  by  the  corporation,  and  urged  a  post- 
ponement of  any  further  sale. 

On  the  19th  of  May  1826,  the  complainants  filed  an 
amended  bill,  the  substance  of  which  is : 

That  Marcia  Van  Ness,  the  complainant,  is  the  only  child 
and  heir  at  law  of  David  Burns,  deceased;  that  David 
Burns,  in  his  life  time,  was  lawfully  seised  in  fee  of  the  pre- 
mises in  question ;  that  under  an  act  of  congress  of  July  16, 
1790,  and  a  supplementary  act  of  March  3, 1791,  proposals 
were  made  by  and  on  behalf  of  the  president,  thereto  law- 
folly  authorised,  to  various  persons  then  the  owners  of  dif- 
ferent portions  of  land  lying  within  the  present  limiis  of  the 
cUy  of  Washington,  relating  to  the  purchasing  and  accepting 
from  the  proprietors,  various  parts  of  their  lands  lying  within 
the  limita  aforesaid.  In  consequence  of  stich  proposals  an 
agreement  .was  finally  made  between  the  proprietors,  among 
whom  was  David  Burns,  and  the  United  States,  the  terms 
and  nature  of  which  are  set  forth. in  an  entry  under  date  of 
April  1791,  in  a  book,  &c.  as  set  forth  io  the  original  bill. 
On  the  28th  of  June  1791,  David  Burns,  in  pursuance  of 
the  agreement  and  arrangement  as  aforesaid,  made  and 
executed  Jiis  deed  of  conveyance  to  Beail  and  Gantt,  as 
set  forth  in  the  original  bill.  Beall  and  Gantt  conveyed, 
as  recited  in  the  qriginal  bill,  (setting  out  the  trusts.) 
.\fterwards,  on  the  1 3th  of  December  1791,  the  president 
transmitted  to  congress  a  plan  of  the  city  which  had  been 
adopted  as  the  permanent  scut  of  government ;  that  sub- 


2S6  SUPREME  COURT. 

[Van  Nets  and  Wife  vs.  Tlie  City  of  WaflhingtoD  and  Unitad  States.] 

sequenily,  various  alterations  were  made  in  the  same,  at 
different  times,  under  the  authority  and  sanction  of  the  pre- 
sident. Many  building  squares  have  been  introduced,  in 
addition  to  those  contained  in  the  plan  originally  adopted; 
alterations  have  been  made  in  the  number  and  directions  of 
the  streets ;  in  the  dimensions  of  the  building  squares  and 
public  appropriations;  and  in  all  such  cases,  when  such  alte- 
rations have  been  made  and  those  pieces  of  ground  which 
had  been  at  any  time  appropriated  as  streets,  or  public  re- 
servations, have  been  subsequently  converted,  either  in  whole 
or  in  part,  into  building  lots,  the  variations  have  been  by 
the  mutual  consent  of  the  United  States  and  the  original 
proprietors  respectively ;  and  the  lots  in  such  building 
squares  have  been,  uniformly,  divided  between  the  United 
States  and  such  original  proprietors. 

They  insist  that  such  mutual  consent  and  such  distribu- 
tion were  not  only  required  by  the  true  meaning  and  legal 
and  equitable  interpretation  of  the  original  compact  and 
agreement,  but  such  practice  acquiesced  in  by  both  parties 
ought  to  be  deemed  and  received  as  the  mutual  understand- 
ing and  design  of  the  parties  at  the  time  of  entering  into  it. 

In  pursuance  of  such  original  agreement  and  of  the  acts 
of  congress,  the  president  did  select  and  appropriate  for 
streets,  squares,  parcels  and  lots,  for  the  use  of  the  United 
States,  all  the- premises  herein  before  described,  lying  on  the 
north  and  south  sides  of  the  Pennsylvania  avenuei  as  afore- 
said ;  being  part  and  parcel  of  the  premises  as  herein  before 
mentioned,  conveyed  and  transferred  by  the  said  David 
Burns  to  Bcall  and  Gantt,  upon  the  trusts  and  confidences 
mentioned  and  declared  in  the  deed  of  conveyance.  That 
for  all  said  premises  neither  Burns  in  his  life  time,  nor  the 
complainants  since  his  death,  have  received  any  other  con- 
sideration than  such  as  is- set  forth  in  the  deed,  either  fr6m 
the  trustees  or  from  the  United  States.  The  said  parcels  of 
land  continued  to  be  held  for  the  use  of  the  United  States 
as  a  public  btrcet  or  streets,  or  public  appropriation,  accord- 
ing to  the  plan  and  seleotion,  until  an  act  of  congress,  en- 
titled ^'  an  act  authorising  the  sale  of  certain  grounds  be- 
longing to  the  United  States  in  the  city  of  Washington," 
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WEB  passed,  February  24,  1817 ;  which  act  vvas  procured  A 
the  instance  and  by  the  consent  of  the  oorporation  of  the 
city  of  Washington.  Under. this  act  the  commissioner  of 
the  public  buildings  in  the  city  of  Washington  was  author- 
ised to  lay  off  into  building  lots  and  to  sell  a  portion  of 
them,  being  part  of  the  premises  hereinbefore  described  as 
lying  on  the  north  side  of  the  Pennsylvania  Avenue. 

The  residue  of  said  premises  continued  to  be  held  for  the 
public  use  as  aforesaid,  until  an  act  of  congress  was  passed, 
on  the  22d  of  May  1822,  also  procured  at  the  instance  and 
with  the  consent  of  the. corporation,  entitled,  *^  an  act  to 
authorise  and  empower  the  corporation  of  the  city  of 
Washington,  in  the  district  of  Columbia,  to  drain  the  low 
grounds,'*  &c. 

These  acts  of  congress  are  charged  to  be  a  clear  and  mani*> 
fest  departure  from  the  terms  and  spirit  of  the  original 
agreement  and  compact  between  Burns  add  the  United 
States.  The  object  and  effect  of  them  is  to  divert  the 
premises  from  the  trusts  expressed  and  declared  in  the  deed; 
that  under  such  d^ed  an  interest  still  remained  and  continu- 
ed in  David  Burns,  which  on  his  death  descended  to  and  now 
remaitis  vested  in  the  complainants ;  that  the  said  acts  of 
congress  were  passed  without  their  concurrence  or  consent, 
and  that  the  constitutional  power  of  congress  and  the  rights 
of  complainants,  will  not  permit  or  sanction  the  sale  of  the 
premises  to  private  parties,  withput  such  assent  and  concur- 
rence* 

The  complainants  insist,  and  submit  to  the  court,  whether 
the  legal  operation  and  effect  of  said  acts  be  not  to  deter- 
mine the  trusts  originally  created  as  to  said  premises,  and  to 
revest  the  same  in  them ;  and  whether,  if  they  choose  to  as- 
sent to  such  appropriation  of  the  premises,  the  same  are  not 
thereby  iihmediately  subject  to  the  same  trusts  as  in  and  by 
the  indenture  were  expressed  and  declared  as  to  all  those 
portions  of  the  premises  thereby  conveyed,  as  were  not 
deemed  proper  and  necessary  by  the  president ;  or  whether 
the  complainants  are  entitled  to  the  whole,  or  simply  to  a 
moiety  of  the  money  arising  from  said  sales. 

The  bill  proceeds  to  set  forth,  that  under  the  act  of  Feb- 
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niary  24,  1817,  ihe  commissioner  was  authorised  to  aell 
any  number  of  the  lots  therein  mentioned,  not  exceeding 
one  half:  and  that  by  the  act  of  May  22,  1 822,  the  corpo- 
ration of  Washington  was  authorised  to  sell  and  dispose  of 
the  right  of  the  United  States  of,  inland  to  the  building  lots 
therein  mentioned  :  and  if  by  virtue  of  said  acts,  «ny  sales 
have  been  or  shall  be  made  previous  to  ascertaining  and 
settling,  the  rights  of  the  complainants,,  much  confusion, 
perplexity  and  trouble  may  ensue  as  well  to  the  corporation 
and  the  individual  purchasers,  as  to  the  complainants* 

Whereas,  in  and  by  the  said  last  mentioned  act,  it  was 
expressly,  enacted  that  it  shall  and  may  be  lawful  for  the 
lawful  representatives  of  any  former  proprietor  of  land 
xlirected  to  be  sold,  &c.  at  any  time  within  one  year  frohi 
passing  of  the  same,  to  institute  a  bill  of  equity  in  the  na- 
ture of  a  petition  of  right  against  the  United  States  in  this 
honourable  court,  in  which  they  may  set  forth  the  ground 
of  their  claim  to  the  land  in  question,  the  complainants  do 
within  the  terms  of  said  act  present  their  bill  and  claim  such 
relief  in  the  premises  as  may  be  conformable  to  the  prbiri- 
sions  of  said  acts,  or  agreeable  to  equity  and  good  con- 
science. 

And  inasmuch  as  the  corporation  of  Washington  is  au- 
thorised by  said  act  of  congress  to  carry  the  provisions  of 
the  same  into  effect,  and  deny  any  right  or  interest  to  the 
premises,  or  any  part  thereof  to  be  in  complainants,  but 
claim  a  iright  to  sell  and  dispose  of  the  entire  premises,  and 
the  exclusive  right  to  receive  and  appropriate  all  the  pro- 
ceeds of  the  sales  to  their  own  use  and  benefit,  and  give  out 
and  insist  that  the  complainants  have  no  claim  in  law  or 
equity  to  the  land  or  proceeds,  and  have  proceeded  to  carry 
the  act  of  congress  into  operation  ;  they  pray,  &c. 

To  this  bill  the  defendants  filed  their  joint  and  several 
demurrer,  plea,  and  answer ;  the  substance  of  which  is,  they 
claim  the  benefit  of  all  the  prior  exceptions  and  grounds  of 
demurrer  and  plea  heretofore  taken  to  the  original  bill,  and 
deny  the  equity  of  the  bill.     They  spftcially  set  forth — 

1.  That  the  subject  matter  of  complainant,  the  title  thero 
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in  pretended,  and  the  entire  relief  prayed,  are  against  an  act 
of  congress  passed  in  the<lue  exercise  of  a  legislative  dis- 
cretion nnd  constitutional  power ;  and  therefore  not  cogni- 
zable before  any  municipal  court. 

2.  That  the  complainantd  have  not  shown  any  title,  or  any 
individual  .and  proprietary  interest  in  themselves;  but  a 
mere  participation  of  the  general  interest  inherent  in  them 
as  membeirB  of  the  community  at  large,  in  common  with  all 
the  citizens  of  the  United  States  in  the  administration  of  a 
public  trust  by  the  government. 

3.  They  deny  that  the  complainants  have  equity  ;  and  as- 
sert that  if  they  have  any  title  to  the  land,  it  may  be  esta- 
blished atulaw. 

4.  That  the  bill  is  defective  in  its  frame,  scope  and  end. 
Because  it  is  multifarious,  and  purports  to. have  joined  there- 
in several  matters  and  claims  of  difierent  natures,  and 
repugnant  characters.  It  is  uncertain  as  to  the  nature,  ex- 
tent, and  degree  of  the  relief  claimed,  and  as  to  the  party 
against  whom  it  is  prayed.  It  prays  no  process,  except  an 
'njunction  against  the  corporation. 

5  It  is  not  in  the  nature  of  a  petition  of  right,  demand- 
ing any  portion  of  the  money  aiising  from  the  sales  of  the, 
lands,  and  merely  setting  forth  the  complainants'  title  to  the 
land,  to  lay  a  foundation  for  their  claim  to  the  money,  or  to 
a  portion  thereof,  as  authorised  by  the  act  of  congress  ;  but 
it  purports  to  claim  against,  and  in  derogation  of  the  authori- 
ty of  said  act,  and  to  draw  the  United  States  into  suit  touch- 
ing this  claim.  The  United  States  and  the  corporation  are 
joined  in  the  suit,  contrary  to  the  design  of  the  act,  and 
withoui  showing  or  alleging  any  iiiterest.in  the  corporation. 

The  defendants,  by  way  of  answer,  admit  that  David 
Burns  was  seised,  and  did  convey,  us  averred  in  the  bill,  and 
that  the  trustees  conveyed  to  the  cominissioticrs  as  therein 
set  forth  :  that  the  whole  of  the  lands  thus  conveyed,  except 
80  much  as  from  time  to  titnc  has  been  divided  and  recon- 
veyed,  or  has  been  sold  or  otherwise  disposed  of,  still  re- 
mains vested  in  the  United  States,  or  iheir  orlicers  or  agents, 
absolutely  and  peqietuully,  for  the  use  of  the  United  States. 
The  defendants  insist,  that  the  legal  as  well  as  equitable 
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estate  has  become  vested  in  the  United  States,  or  at  all 
events,  that  the  legal  interest  has  passed  to  the  commis- 
sioner of  public  buildings,  in  trust  for  the  United  Slates. 
In  either  case,  they  insist  that  the  United  States  have  the 
only  beneficial  interest  and  estate,  and  the  absolute  do- 
minion and  disposal  of  the  same ;  and  that  congress  may  and 
ought  to  dispose  of  the  same  on  the  terms  and  in  the  man- 
ner most  advantageous  to  the  general  interest.  They  admit 
that  about  five  hundred  and  forty-two  acres  were  reserved 
for  the  use  of  the  United  States,  and  not  allotted  and  di- 
vided :  that  these  lands,  thus  reserved  were  purchased  at  the 
rate  of  twenty-five  pounds,  or  sixty-six  dollars  and  sixty-six 
cents  per  acre,  paid  out  of  the  public  treasury,  which  price 
was  more  than  three-fold  the  market  price  or  real  value,  in- 
dependently of  the  adventitious  \\nd  speculative  valuation, 
superinduced  by  making  this  the  permanent  seat  of  govern- 
ment. The  lands  thus  purchased  for  the  use  of  the  United 
States,  and  for  which  there  was  no  responsibility  to  the  ori- 
ginal proprietors  beyond  the  pajrment  of  the  stipulated  price, 
were  distributed  throughout  thie  city,  and  were  commonly 
known  and  distinguished  as  reservations,  numbered  from 
No.  1  to  17  inclusively.  Of  these  the  commissioners  ac- 
counted with  David  Burns  in  his  life  time,  for  about  one 
hundred  and  ten  acres,  and  paid  him  two  thousand  seven, 
hundred  and  fifty  pounds,  or  seven  thousand  three  hundred 
and  thirty-three  dollars  and  thirty-three  cents;  but  without 
any.  specification  of  the  boundaries  or  lines. 

AH  the  lands  described  in  the  second  section  of  the  act  of 
May  the  7th,  1822,  and  which  the  corporation  is  authorised  to 
lay  out  and  sell,  cpnsist  of  parts  of  the  reservations  so  pur- 
chased as  aforesaid,  excepting  that  part  over  which  No.  10 
is  directed  to  be  extended  to  Pennsylvania  avenue,  which 
comprises  so  much  of  B  street  as  lies  between  said  avenue, 
and  said  reservation,  and  was  so  taken  in  order  to  square 
out  to  said  avenue  the  house  lots  into  which  the  reservation 
was  to  be  divided. 

It  is  admitted  that  the  part  of  B  street,  any  more  than  the 
residue  of  the  street;  or  the  other  streets,  was  not,  when  ori- 
ginally purchased  for  the  use  of  the  United  States,  set  down 
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at  any  price,  specifically  appropriated. to  such  parts  of  the 
property ;  but  was  iiichided  as  an  appendage  in  the  purchase 
of  the  general  mass  (»f  property  paid  for  at  the  rate  of  twenty* 
five  pounds  per  acre,  without  being  taken  into  the  compu- 
tation of  the  area  to  be  paid  for  at  that  rate. 

The  defendants  >deny  that  there  was  any  agreement,  con* 
dition,  understanding  or  trust,  express  or  implied,  between 
the  United  States,  or  any  of  their  officers,  agents  or  trustees, 
and  the  original  proprietors  or  vcndcyrs;  or  that  any  thing 
was  given  out  or  promulgated  in  the  form  of  proposals  or 
otherwise,  either  before  or  after  the  consummation  of  the 
contracts  and  conveyances  by  whirh  the  lands^  Were  sold 
and  conveyed  for  the  use  of  the  United  States  as  aforesaid, 
importing  or  implying,  or  in  any  manner  holding  out  the 
idea,  hope,  or  expectation,  that  the  lands,  or  any  part  or  par* 
eel  of  the  same,  should  be  perpetually  and  inalienably  re- 
tained as  public  propert),  or  dedicated  to  any  particular 
object  of  public  improvement;  or  that  the  general  declara- 
tion of  use  should  be  liniiicd,  and  restrained,  so  as  to  control 
the  discretion  of  the  govcrnniont  or  congress  of  the  United 
States  in  the  use  or  applicaiiou  of  the  property.     Except 
that  these  defendants  have  heard  and  believe,  that  at  a'very 
early  stage  iu  the  adjustment  of  the  plan  of  the  -i^ity,  the 
two  principal  quarters  of  the  city,  and  the  particular  appro- 
priations of  ground  for  the  sites  of  the  president's  house 
and  executive  departments  and  capitol,  were  designated,  and 
an  implied  pledge  of  the  public  faith    .vas  held  out,  not 
merely' to  the  original  proprietors,  but  to  the  public  in  gene- 
ral, that  those  great  iinprovemcuts  should  be  i)crmanently 
distributed  and  seated  :  but  as  to  all  the  residue  of  the  lands 
so  purchased  fur  the  use  of  the  United  States,  it  was  to  re- 
main at  the  absolute  disposal  of  congress. 

The  defendants  have  been  informed,  and  believe,  that  the 
intent  and  object  for  keeping  such  extensive  reservations  of 
land  in  the  heart  of  the  city  unappropriated,  were  to  leave 
the  hands  of  the  government  unfettered,  and  its  discretion 
uncontrolled  to  dispose  of  such  reservations  in  furtherance 
of  such  future  and  contingent  purposes  and  views  of  im- 
provement, ornament,  or  utilitv,  v  were  not  contemplated 
Vol.  IV.— 2  F 
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or  provided  for  in  the  original  plan ;  and  to  leave  the  govern- 
meni  at  full  liberty  to  modify  and  improve  such  plan  accord* 
ing  to  such  future  and  contingent  views.  That  the  practice 
oif  the  government,  its  officers,  agents  and  trustees,  has 
alwaya  been  confotmable  to  this  view  of  the  uses  and  objects 
to  which  it  was  originally  destined.  If  any  of  the  reserva- 
tions have  received  names  as  if  appropriated  to  particular 
objects,  they  have  been  merely  popular  and  arbitrary;  and 
not  from  any  authority,  or  founded  on  any  pledge  or  trust, 
public  or  private,  that  they  should  be  so  appropriated. 
Whenever  the  pubFic  convenience  has  been  thought  to  re- 
quire it,  the  lands  have  been  applied  without  regard  to  such 
popular  and  arbitrary  designations^  or  to  any  such  terms. or 
conditions  as  the  complainants  pretend.  That  the  specific 
purposes  and  objects  designated  in  the  act  of  congress  for 
the  application  of  the  proceeds,  are  of  the  first  importance  and 
highest  public  utility,  in  reference  to  the  primary,  design  of 
laying  out  and  embellishing  a  splendid,  populous,  and  well 
ordered  capital ;  which  was  to  be  reclaimed  from  wasted -to- 
bacco fields  and  noxious  morasses ;  and  that  without  the  im* 
provements  to  be  accomplished  by  these  means,  the  city 
never  can  fulfil  the  ends  mid  purposes  for  which  it  had  been 
selected,  as  the  permanent  seat  of  government. 

The  corporation,  answerjng  for  themselves,  fiirther  say,  tnat 
without  delay  a  board  of  five  commissioners  was  organised 
for  the  purpose  of  carrying  into  execution  the  act  of  1822, 
according  to  certain  directions  in  the  act,  and  in  the  ordi« 
nance  of  the  corporation :  that  the  commissioners  did  pro- 
ceed to  lay  ofi'the  parcels  of  ground  into  squares  and  building 
lots,  and  proceeded  to  make  sale  of  some  of  them,  when  they 
were  stopped  by  the  injunction  issuea  at  the  prayer  of  the 
complainants.  When  the  same  was  dissolved,  they  again  pro- 
ceeded, and  have  disposed  of  the  greater  part  of  the  same,  and 
intend  with  all  convenient  speed  to  dispose  of  the  residue. 
Of  all  which  actings  and  doings,  they  are  prepared  to  render 
an  account,  when  they  shall  be  so  required  and  directed. 

The  complainants  filed  a  general  replication ;  and  after 
argument,  the  circuit  court  dismissed  the  bill  with  costs. 

The  complainants  appealed  to  this  court. 
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The  case  was  argued  by  Mr  Coxe  and  Mr  Taney  for  the 
appellants' ;  and  by  Mr  Berrien,  attorney  general,  for  the 
United  States ;  and  by  Mr  Jones  and  Mr  Wirt,  with  whom 
was  Mr'^Webster,  for  the  corporation  of  Washington. 

Mr  Coxe,  for  the  appellants,  stated,  that  the  claim  of  the 
appellfints  was  founded  on  the  admitted  original  right  of  the 
ancestor  of  Mrs  Van  Ness  in  the  premises,  and  upon  thecoh- 
tracta  and  conveyances  by  which  he  parted  with  these  lands. 
It  is  contended: 

1.  That  these  conveyances  and  contracts  did  not  vest  in 
the  United  States  an  absolute  and  indefeasible  title»  but 
parsed  an  imperfect  and  qualified  estate,  to  which  certain 
trusts  and  conditions  were  annexed,  intimately  connected 
and  interwoven  with  the  title;  and  .the  condition  having  been 
broken,  and. the  trusts  violated  or  run  out,  the  estate  granted 
has  terminated. 

2.  If  such  should  not  be  deemed  the  legal  result  from  the 
facts  in  the  case,  the  complainants  will  contend  ;  that  accord- 
ing to  the  only  fair  interpretation  which  can  be  given  to  the 
contracts  in  question,  these  premises  must  now  be  considered 
as  if  originally  converted  into  building  lots,  and  to  be  equally, 
divided  between  the  government  and  the  original  proprietor* 
Or, 

3.  That  if  the  interest  vested  in  the  United  States  could 
not  be  divested  without  an  actual  sale  to  individuals,  then, 
under  one  aspect  of  the  case  or  another,  the  plaintifik:must 
be  entitled  to  the  whole  or  a  moiety  of  the  proceeds. 

It  is  admitted  that  the  soil  originally'belonged  to  David 
Burns,  the  father  of  the  complainant  Marcia«  This  could 
only  be  divested  by  his  voluntary  act.  The  right  of  sove- 
reignty before  the  cession  was  in  the  state  of  Maryland. 

The  first  article,  section  eighth,  of  the  constitution  of  the 
United  States,  .gives  to  congress  the  right  of  exclusive  juris- 
diction over  the  district;  and  in  other  cases.  Under  this 
clause,  the  right  of  sovereignty  over  the  district  is  in  the  ge- 
neral government,  and'under  tlie  second  section  the  right  is 
recognized  toficquire  real  property  for  certain  designated 
and  stipulated  purposes. 
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It  is  a  fair  inference  from  this  part  of  the  constitution,  that 
if  congress  can  constitutionally  acquire  the  ownership  of  pi'O- 
perty  within  any  particular  state,  its  rights  arc  simply  those 
of  an  individual ;  and  the  assent  of  the  states  must  concur 
before  the  sovereign  power  can  be  vested.  This  is  specifio- 
ally  provided  for,  as  to  the  district  of  Columbia,  by  the  ces- 
sions of  Maryland  and  Virginia.    Burch's  Dig.  213,  218,  219. 

Under  these  acts,  as  sovereign,  congress  has  no  right  in  or 
connection  with  private  property,  further  than  the  btatcs 
held,  which  ceded  their  jurisdiction.  The  rights  of  the 
United  States  are  derived  from  individual  authority,  and  are 
not  granted  by  the  states. 

The  whole  foupcTution  then  of  the  government  title  to  the 
real  estate  in  the  district  of  Columbia,  rests  upon  compact 
with  individual  proprietors.  All  the  powers  which  can  be 
lawfully  exercised  over  the  property,  must  be  derived  from 
the  same  source.  No  rights  can  thus  be  created  which  the 
former  owner  did  not  himself  possess. 

The  private  compacts  and  conveyances  which  confer  this 
right,  must  be  subject  to  the  same  rules  of  interpretation  and 
construction,  as  if  they  were  contracts  between  private  citi- 
zens. The  government,  in  making  these  contracts,  descends 
from  its  sovereign  elevation,  lays  down  its  privileges  and  pre- 
rogatives, and  places  itself  in  all  respects,  as  to  right,  upon  a 
level  with  tlie  individual  citizen. 

2.  What  then  is  the  character,  and  what  the  terms  of  the 
c6nveyance  and  agreement  under  which  the  controversy 
arises? 

Under  the  powers  reposed  in  him  by  law,  president  Wash- 
ington, having  selected  a  site  for  the  contemplated  city,  met 
the  proprietors  of  the  land  covered  by  it  on  the  12th  of  April 
1791,  Burch's  Dig.  332,  when  he  made  to  them  certain  pro- 
positions, and  explained  his  views  relative  to  the  same.  The 
owners  generally  came  to  an  agreeiinent,  which  formed  the 
basis  of  the  various  deeds  of  trust  which  were  executed  im* 
mediately  after*. 

The  language  of  this  agreement  is  peculiar  and  unambi- 
guous. The  president  is  autnorised  "  to  retain  any  number 
of  squares,  &c.  ho  may  think  proper  for  public  improve- 
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ments,  or  other  poblic  uses."    The  form  of  the  conveyance 
18  not  alloded  to,  neither  is' the  extent  of  the  estate  to  be 
granted  ;  the  object  exclusively  regarded  is  the  purpose  for 
which  the  land  is  to  be  retained. 

Tftb  agreement  may  be  considered,  in  connexion  with  the 
legislative  acts  and  the  conveyances,  as  the  contract  between 
the  parties.  4  Wheat.  656.  It  contains  the  stipulations 
which  were  to  be  executed  by  formal  conveyances. 

The  conveyances  to  Beall  and  Gantt,  the  trustees,  will 
be  found  to  correspond  with  this  agreement.  The  language 
of  those  conveyances  is,  ^*  to  the  said  Beall  and  Gantt,  ana 
the  survivor  of  them,  and  the  heirs  of  such  survivor  :''  the 
habendwn  is  in  these  words,  *^  to  have  and  to  hold  the  here- 
by bargained  and  sold  lands,  with  their  appurtenances,  unto 
the  said  Beall  and  Gantt,  and  the  survivors  of  thefti,  and 
the  heirs  of  such  survivor,  to  and  for  the  special  trust  fol- 
lowing, and  no  other,  &c.  And  this  trust  is  created  by  these 
words:  ^' and  the  said  Beall  and  Gantt,  or  the  survivor  of 
them,  and  the  heirs  of  such  survivor,  shall  convey  to  the 
commissioners,  &c.  and  to  their  successors,  to  the  use  of  the 
United  States  for  ever,  all  the  said  streets,  and  kuch  of  the 
Maid  squared^  parcels  and  lote^  as  the  president  shall  deem 
proper  for  the  use  of  the  United  States" 

It  is  obvious  that  the  parties  considered  the  contract  as 
still  executory  ;  no  legal  title  passed  to  the  United  States, 
or  even  to  the  commissioners ;  but  a  subsequent  conveyance 
for  this  purpose  was  evidently  contemplated.  The  abolition 
of  the  office  of  commissioner  has  prevented  the  execution 
of  this  design. 

The  agreement  of  the  12th  of  April  17QI  must  still  be 
considered  as  substantially  setting  out  the  intentions  of  the 
parties ;  and  although  wholly  informal,  '^  it  is  an  agreement 
showing  the  intent  of  the  parties,  and  therefore  sufficient 
to  declare  a  use.''    4  Mod.  204. 

The  Maryland  act  of  cession  refers  to  this  agreement,  as 
well  as  to  the  conveyance  ;  and  the  inquiry  is,  what  was  the 
intention  of  the  parties,  as  the  same  can  be  gathered  from 
the  documents  referred  to  ?' 

It  embraces  three  distinct  species  of  property :  I .  The 
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public  Streets.     2.  The  public  reservatipns.     3.  The  build- 
ing lots.     All  the  ground  within  the   limits  of  the  city  is 
comprehended  within  one  or  other  of  these  descriptioiis. 

The  first  were  to  be  absolutely  vested  in  the  government 
without  any  compensation,  further  than  such  as  should  arise 
from  the  enjoyment  of  this  public  right  of  way.  The  se- 
cond was  to  embrace  the  squares,  parcels,  and  lots,  which 
the  president  might  deem  proper  for  the  use  of  the  United 
States;  or,  as  the  original  agreement  expresses  it,  **  which 
the  president  might  deem  proper  for  public  improvements, 
or  other  public  uses/'  These  were  to  be  paid  for  at  the  rate 
of  twenty- five  pounds  per  acre.  3.  The  building  lots,  which 
were  to  be  equally  divided  between-  the  United  States  and 
the  original  proprietors.  All  the  premises  in  controversy  in 
this  case  are  comprehended  within  the  two  first  descriptions. 

If  the  language  employed  in  this  agreement  and  convey- 
ance can  receive  any  precise  construction,  it  means,  that  the 
parties  agree  to  convey,  and  did  convey  ''  such  squares,  par- 
cels and  lots  as  the  president  might  deem  proper  for  the 
use  of  the  United  St«tes."  If  this  be  ambiguous,  all  doubt 
will  be  rempved  by  reference  to  the  terms  of  the  agreement, 
where,  the  property,  as  well  as  the  object  of  the  conveyance, 
is  specifically  described  '*  as  lands  in  any  form  which  shall 
be  taken  for  public  buildings,  or  any  kind  of  public  improve- 
ments," and  '<  for  public  improvements  or  other  public 
uses."    These  then  are  the  objects  of  the  grant. 

Where  an  agreement. embraces  a  number  of  distinct  sub- 
jects, which  admit  of  being  separately  executed  and  closed, 
it  must  be  taken  distributively  ;  each  subject  being  consi- 
dered as  forming  the  matter  of  a  separate  agreement  after 
it  is  closed.  11  Wheat.  237,  251.  Cited  also,  1  Coxe,  270. 
Sugden,  209;     12  Johns.  Rep.  436. 

It  might  have  occurred  that  the  land  of  one  proprietor  was 
appropriated  to  these  public  objects,  and  all  that  of  anothei 
to  building  squares.  The  construction  then  to  be  given  to 
the  various  matters  must  be  the  same  as  if  three  distinct 
conveyances  had  been  executed  after  the  plan  of  the  city  had 
been  adopted,  and  with  a  specific  appropriation  of  each  por- 
tion of  the  premises. 
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A  conveyance  then  of  a  particular  tract  of  land  to  the 
United  States  "for  public  improvements  or  other  public 
uses,"  "  for  public  buildings  or  any  kind  of  public  improve- 
ments," or  "  for  a  street,"  would  have  fixed  beyond  a  doubt 
the  purpose  to  which  the  subject  conveyerl  was  to  be  ap- 
plied, and  would  have  constituted  an  agreement  oX  the  most 
solemn  obligatory  character. 

3.  Having  ascertained  the  substance  of  the  agreement,  it 
is  immaterial  whether  we  consider  the  contract  as  creating  a 
charity,  a  trust,  an  estate  upon  condition,  a  dedication  to  the 
public,  or  any  thing  else  of  a  similar  character. 

In  England  it  would  have  been  deemed  aclrarity.  4  Ves. 
543.  7  Johns.  Ch.  Rep.  292.  5  Harr.  &  John.  392.  J5 
Harr.  &  John.  1.  It  is  immaterial  that  we  have  no  statute 
similar  to  that  of  43  Elizabeth. 

The  object  and  effect  of  that  statute  appear  to  have  been 
to  give  validity  to  certain  dispositions  of  property,  which 
otherwise  would*  have  been  void.  If,  in  the  cases  put,  the 
will  required  the  aid  of  the  statute,  such  was  its  operation. 
If  in  this  case,  the  assistance  of  a  similar  statute  should  be 
deemed  necessary,  it  must  be  on  the  principle  that,  at  com- 
mon law,  the  conveyance  would  be  void.  If,  however,  no 
assistapce  is  thus  required,  or  should  the  various  statutes 
under  which  these  arrangements  have  been  made  legalisA 
them,  the  trusts- designated  are  valid  as  a  charity. 

But  a  charity  must  be  accepted  upon  the  same  ternod  upon 
which  it  is  given,  or  it  must  be  relinquished  to  the  right  heir; 
for  it  cannot  be  altered  by  any  new  agreement  between  the 
heirs  of  the  donor  and  the  donees.  4  Wheat.  Ap.  15. 
Finch,  222:    3  Merivale,  400,  40  J ,  4 17. 

Considering  it  as  a  condition  annexed  to  the  grant, 
that  the  land  should  be  appropriated  to  ''  public  buildings," 
or  '^  other  public  uses,"  the  result  would  be  the  same. 

By  the  ilisposition  the  government  has  made  of  the  pre- 
mises, the  sale-  of  all  its  interests  to  individuals,  it  has  mis- 
applied this  property,  and  deprived  itself  of  the  power  to 
perform  the  condition.  Such  a  misapplication  was  held  in 
Porter's  case  to  give  to  the  heir  of  the  donor  a  right  of  en- 
try.    1  Rep.  16. 
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The  interest  created,  is,  however,  an  well  from  the  na- 
ture of  it,  as  from  the  terms  employed,  nothing  more  than 
a  trust  in  some  of  its  modifications. 

The  contract  is  entirely  executory  in  its  character.  It 
indicates  the  general  object  of  a  conveyance  thereafter  to 
be  made.  ^  Even  the  deeds  from  the  proprietors  to  the  trus- 
tees were  but  a  part  execution  of  the  agreement.  They 
contemplated  another  instrument  to  convey  the  legal  title  to 
the  United  States. 

The  conveyance  to  the  trustees  being  a  deed  of  bargain 
and  sale,  the  estate  of  the  United  States  under  it  could  be 
nothing  more  than  an  equitable  one. 

It  is  a  settled  principle,  that  no  use  to  be  executed  by  the 
statute,  by  force  of  such  a  conveyance,  can  be  declared,- 
excepting  to  the  bargainee.     3  Johns.  38'3.    4  Cruise's  Dig. 
494..  16  Johns.  802. 

To  the  whole  extent  of  this  controversy  the  contract  is 
still  executory,  and  completely  within  the  control  of  a  court 
of  chancery ;  who  in  framing  a  conveyance  will  maice  it 
correspond  with  the  intention  of  the  parties. 

This  intention  is  to  be  collected  from  the  original  agree- 
ment. It  is  clearly  established  that  without  any  strict  ad- 
herence to  the  forms  of  instruments,  the  intent  of  the  parties 
will  operate.  4  Mod.  264.  2  Atk.  577,  682L  1  P.  Wms, 
123.  1  Bro.  P.  C.  288.  3  Bro.  P.  C.  31,  33.  3  Com.  Dig. 
&87.     1  Jac.  (&  Walk.  550.     1  Prest  on  Est. 

The  beneficial  interest  uqder  these  instruments  in  the 
United  States,  is  clearly  an  executory  equitable  interest.  It 
rests  in  jUri^  and  the  court  will  endeavour  to  ascertain  the 
design  of  the  parties  in  relation  to  the  extent  of  this  interest^ 
and  measure  their  rights  by  such  intention.  All  trusts  are, 
.indeed,  executory.     1  Cruise's  Dig.  489.     1  Prest.  186. 

If  the  view  of  the  intention  which  has  been  taken  is  the 
correct  one,  the  premises  in  question  were  to  be  appor- 
tioned exclusively  to  objects  of  a  public  character ;  to  public 
improvements,  or  other  public  uses. 

The  property  has  however  been  diverted  from  these  ob- 
jects, and  has  been  sold  out  to  individual  proprietors,  alkl  is 
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now  occupied  and  enjoyed  by  them  for  their  private  advan- 
tage.    What  then  is  the  result  of  this  misappropriation  *} 

The  rule  of  equity  seems  to  be,  that  when  the  purpose  for 
which  a  triist  is  created,  either  ceases  or  never  comes  into 
existence ;  it  is  to  be  considered  as  if  it  had  never  been  con- 
templated. And  the  benefit  of  the  estate  upon  which  it 
has  been  charged,  must  result  to  those  to  whom  the  law  gives 
the  estate,  in  default  of  disposition  by  the  right  owner*  This 
is  the  whole  foundation  of  resulting  trusts. 

Estates  vested  in  trustees,  for  the  purpose  of  raising  money; 
if  the  power  is  never  exercised,  or  the  incumbrance  is  dis- 
charged, the  estates  granted  to  the  trustees  terminate.  Es- 
tates vested  in  trustees  to  preserve  contingent  remainders ;  if 
the  contingency  never  arises,  or  the  estate  in  the  trustee  is 
at  an  end  before  it  occurs,  revert  to  the  grantor.  1  T.  R. 
760.  4  Ves.  60.  2  Ves.  399,  406.  7  Com.  Dig.  588.  1 
Cruise's  Dig.  475.  Free,  in  Chan.  541.  2  P.  W.  20.  1 
Prest.  on  Est.  182,  183. 

This,  sale  of  the  premises  amounts  to  an  abuse  of  the  trust; 
and  it  can  confer  no  right  on  the  party  abusing  it,  or  on 
those  who  claim  in  privity  with  him.  7  Com.  Dig.  619.  3- 
Maule  &  Selw.  574. 

No  beneficial  interest  vested  in  the  trustees,  Beall  and 
Gantt.  They  took  an  estate  for  the  single  purpose  of  con- 
veying It  to  the  commissioners.  In  the  execution  of  this 
power  they  were  bound  to  regard  the  intention  of  the  parties, 
without  any  scrupulous  adherence  to  the  phraseology  of  the 
conveyance.  Whatever  might  be  the  nature  of  the  words 
of  the  conveyance  to  them,  nothing  more  passed  to  them 
than  was^necessary  to  enable  them  to  execute  the  power  con- 
fided to  them. 

If  they  could  now  be  required  to  execute  that  power,  and 
convey  the  premises  in  pursuance  of  it,  in  framing  thdir  deed 
they  must  look  to  and  be  governed  by  the  obvious  intention 
of  the  parties.     Doug.  565,  573.     3  T.  R.  665,  674. 

If  the  formal  parts  of  the  conveyance  should  be  deemed 
iiamaterial,  and  the  equitable  interests  of  the  parties  alone 
be  regarded,  this  may  be  considered  as  a  qualified  or  base 
fee  in  the  premises,  in  the  United  Slates. 
Vol.  IV.-2Q 
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Qualified  or  base  fees  are,  substantially,  nothing  more  tban 
fees  upon  condition.  In  general,  the  qualification  is  annexed 
to  the  person  of  the  tenant;  but  it  is  not  material  whether  it 
was  annexed  to  the  land  or  the  person  holding  the  land; 
whether  the  condition  should  bo  determined  by  the  tenant 
personally,  by  an  act  different  from  that  upon,  which  the  es- 
tate depended,  or  by  the  land  being  discharged  of  the  con- 
dition. 

In  this  case,  it  would  be  equally  immaterial  whether  the 
language  of  the  conveyance  made  it  the  personal  duty  of 
the  tenant  to  appropriate  the  land  for  the  designated  pur- 
poses, or  whether  it  required  the  land  to  be  so  applied.  1 
Prest.  on  Estates,  431.  The  residuary  estate  is  in  the  grant- 
or.    1  Prest  on  Est.  11 7, 1 5G. 

Such  a  grant  may  well  operate  as  a  dedication  to  public 
uses;  in  which  case  it  would  also  partake  of  thd  qualities  of 
a  trust,  and  be  governed  by  the  rules  applicable  to  trusts. 
2  Strange,  1004.  9  Cranch,  331.  2  Johns.  3G3.  12  Serg. 
&  Rawle,  29. 

Upon  these  grounds,  or  some  of  them,  it  is  apparent,  that 
by  the  operation  of  the  acts  of  congress,  to  which  reference 
has  been  made,  and  the  sale  to  the  individuals  who  have  pur- 
chased, the  premises  have  been  discharged  of  the  trust  ori- 
ginally created.  The  public,  to  whose  use  they  have  been 
dedicated,  have  renounced  the  interest  thus  created;  and 
the  original  proprietors  are  reinvested  with  their  original 
title. 

It  is  objected,  that  congress  possess  the  powers  of  sove- 
reignty, responsible  to  the  entire  people  of  the  union,  and 
answerable  to  the  nation  at  large  for  the  manner  in  which 
it  discharges  its  duties  and  executes  its  powers.  This  is' 
said,  to  exclude  all  claims  for  recompense  for  the  exercise 
of  these  powers,  by  individuals.  To  this  it  is  answered, 
that  such  political  powers  may  belong  to  congress,  and  the 
position  assumed  may  bo  true,  so  far  as  the  rights  of  indivi- 
duals are  not  by  compact  connected  with  the  operations  of 
government.  But,  when  it  acts  upon  individual  rights,  the 
party  whose  person  is  violated,  or  whose  property  is  invaded, 
is  separated  from  the  mass  of*  the  community ;  and  if  his 
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case  be  one  in  which  a  court  may  act,  he  may  invoke  the 
constitution  and  law  for  his  protection  and  indemnity. 

Compacts  may  be  made  by  the  government,  and  indivi- 
duals may  acquire  rights  under  those  compacts.  It  is  in- 
compatible with  our  institutions  to  say,  that  holding  these 
^Sli^S}  government  is  acting  as  a  sovereign,  ^nd  is  respon- 
sible only  to  the  nation  for  its  domgs. 

The  property  of  individuals  may  be  wrested  from  them 
by  acts  of  the  government ;  but  it  will  not  do,  in  a  ease  whei^e 
the  law  can  interpose,  that  the  citizen  shall  not  claim  its  aid, 
because  it  is  n  sovereign  act. 

When  government  enters  into  contracts  with  individuals, 
it  parts  with  its  sovereignty.  9  Wheat.  907.  In  the  case  of 
the  United  States  vs.  Barker,  the  government  was  held  bound 
in  all  proceedings  upon  bills  of  exchange  to  adhere  to  the 
same  rules  as  govern  individuals. 

According  to  the  general  principles  of  the  law  of  nations, 
the  act  of  cession  would  not  have  impaired  individual  rights. 
But  the  peculiar  provisions  of  the  act  of  cession  give  this 
principle  additional  sanction;  all  the  right  of  the  United 
States  to  land  here,  depends  exclusively  upon  the  compacts 
made  with  individuals. 

It  is  then  immaterial  whether  it  holds  its  powers  and  pro- 
perty in  trust  for  the  community  or  not.  The  question  is, 
what  is  the  extent  of  its  pro[)erty,  and  its  rights  to  that  pro- 
perty; and  this  cannot  be  aifcctcd  by  the  inquiry  for  whose 
benefit  they  are  holden.  They  cannot  be  enlarged  or  dim- 
inished by  the  circumstance  that  they  are  held  by  a  sovereign 
power  for  the  general  good. 

If  the  appellants  are  right  in  their  view  of  the  nature  of 
the  estate  existing  in  the  premises ;  if  this  was  a  charity,  and 
the  object  of  the  donation  was  the  public;  congress,  repre- 
senting that  public,  may  renounce  this  beneficial  interest.  If 
it  is  a  trust,  and  the  public  arc  the  cestui  que  trusty  congress 
repres'enting  them  mny  relinquish  all  the  advantages  secured 
to  the  community.  If  it  is  a  dedication  to  the  public;  con- 
gress may  discharge  (he  estate  of  this  servitude  or  easement. 

While  it  is  conceded  that  congress,  in  the  exercise  of  their 
power  over  the  public  property,  are  absolute,  aqd  are  res- 
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poDiible  only  to  the  nation ;  the  legal  effect  or  operation  of 
such  renunciation  is  wholly  disconnected  with  any  question 
of  sovereignty. 

It  is  objected  that  the  original  proprietors  have  been  paid 
a  full  price  for  the  lands  in  controversy.  It  is  not  consi- 
dered as  of  any  moment  how  this  fact  was.  In  determining 
what  was  conveyed,  what  estate  did  pass;  the  question  of 
what  was  paid  for  it  is  an  immaterial  one.  The  party  was 
paid  for  what  he  conveyed ;  he  received  his  compensation 
for  what  he  granted ;  but  the  question  still  recurs,  what  did 
pass  by  the  conveyance.  No  court  can  enlarge  or  diminish 
the  effect  of  the  granting  part  of  a  deed  by  referring  to  the 
amount  of  consideration,  and  deducing  from  that  any  rule 
of  interpretation. 

It  is  also  insisted,  that  the  beneficial  purposes  to  which 
the  proceeds  of  these  sales  are  applicable,  are  fatal  to  this 
claim*  These  can  have  no  effect  upon  the  question  really 
involved  in  this  case.  However  judicious  the  appropriation 
of  the  proceeds  arising  from  a  violated  trust,  it  will  not  in- 
fluence the  inquiry  whether  it  was  violated. 

As  to  the  suggestion  that  the  remedy  of  the  appellants 
was  at  law,  and  not  in  equity;  it  is  answered,  that  the  act  of 
congress  furnishes  the  specific  remedy  by  bill,  in  the  nature 
of  a  petition  of  right ;  and  if  the  case  presents  a  trust,  it  is 
peculiarly  within  the  guardianship  of  a  court  of  chancery. 

Whether  there  is  in  this  proceeding  a  misjoinder  of  par- 
ties will  depend  upon  the  result  of  the  case.  The  corpora- 
tion of  Washington,  acting  under  the  act  of  congress,  sells 
the  land,  and  receives  and  applies  the  proceeds.  If  an  ac- 
count is' to  be  directed,  it  is  the  oilly  party  which  can  furnish 
one. 

It  is  also  submitted,  that  the  only  effect  of  sustaining  this 
objection  would  be  a  decree  in  favour  of  the  corporation. 
The  consequences  of  a  misjoinder  in  chancery  are  very  differ- 
ent from  what  they  are  at  law,  in  an  action  ex  contractu. 

The  parties,  appellants,  have  a  beneficial  interest  in  the 
continued  devotion  of  the  property  to  public  uses,  which  a 
court  can  notice.  4  Wheat.  630,^41 ,  697.  The  propiletors 
of  every  lot  are  interested  in  the  size  of  the  streets,  and  in 
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their  direction  ;  io  the  situation  of  public  squares,  and  in  the 
location  of  public  institutions  and  buildings. 

The  original  proprietors  are  especially  interested.  1.  In 
diminishing  the  number  of  building  lots  thrown  into  market. 
2.  By  the  enhanced  value  of  their  remaining  property,  in 
consequence  of  its  vicinity  to  a  public  square,  or  frontmg  on 
a  commodious  street. 

Such  was  the  intention  of  all  the  parties  to  the  compacts 
and  arrangements  relative  to  the  city  of  Washington;  and 
.  this  fully  appears  from  all  the  circumstances  of  the  case,  as 
well  as  from  the  language  employed. 

The  act  of  congress  of  July  1790,  the  only  act  passed  be- 
fore the  execution  of  the  instruments,  did  not  authorise  the 
purchase  or  acceptance  of  property  in  general,  and  without 
limit.  The  third  section  authorises,  the '  commissioners  to 
purchase  or  accept  such  quantity  of  land  within  the  district, 
as  the  president  might  deem  proper  for  the  use  of  the  United 
States.  The  fourth*  section  empowers  the  president  to  ac- 
cept grants  of  money  to  defray  the  expenses  of  such  pur- 
chases, and  of  erecting  the  necessary  buildings.  There  is 
nothing  in  this  act  relating  to  the  city,  or  the  plan  of  the 
city,  to  public  streets,  or  to  reservations  for  city  objects. 

No  authority  is  given  even  relative  to  the  building  lots, 
considered  as  real  estate  conveyed  to  the  government.  The 
building  lots  never  were  conveyed  to  the  United  States. 
They  wore  granted  to  trustees,,  a  moiety  of  them  to  be  re- 
granted  to  the  proprietors,  and  the  residue  to  be  sold :  and 
after  deducting  so  much  from  the  proceeds  as  would- pay  the 
former  proprietor  twenty-five  pounds  per  aciv,  the  residue 
was  to  go>  to  the  United  States,  as  a  donation  in  money ;  the 
objects  to  which  the  money  was  to  be  appropriated  being 
specifically  designated. 

The  act  of  the  legislature  of  Maryland  of  J  791  conforms 
to  this  view  of  the  case. 

The  president  and  the  commissioners  are  by  the  act  of 
congress  invested  with  special  powers,  which  they  cannot 
transcend;  and  it  appears  that  cither  the  estate  conveyed 
must  be  strictly  in  accordance  iHth  those  powers,  or  that 
the  instruments  of  conveyance  are  void.    The  authority  is 
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vested  in  them  in  affirmative  words,  and  this  is  eqaivalcnt  to 
a  negation  of  any  other  authority.    2  P*  Wms,  207. 

A  review  of  the  various  acts  of  congress  passed  subse- 
quently, shows  that  the  government  never  contemplated  that 
the  contract  was  susceptible  of  the  interpretation  now  the 
subject  of  complaint.  Mr  Coxe  here  cited  and  commented 
on  the  acts  of  }llny  6,  )796,  April  18,  1708,  April  24,  I8OO9 
January  12,  1809,  and  Jufy  5,  1S12:  and  contended,  that 
these  various  legislative  acts  conclusively  settled  the  inter* 
pretation  of  the  contract,  and  showed  that  the  signification 
attached  to  the  phrase,  '*  use  of  the  United  States,"  was 
synonymous  with  '<  public  purposes,"  and  other  similar  forms 
of  expression.  A  resolution  of  congress  in  the  session  of 
1804  is  to  the  same  effect. 

But  the  government  lias  in  fact  paid  nothing  for  these 
lands.  The  various  instruments  between  the  parties,  and 
the  various  acts  of  congress  already  cited,  show  that  each 
proprietor  whose  lands  were  appropriated  to  public  pur- 
poses was  to  recover  the  compensation  of  twenty-five  pounds 
per  acre,  out  of  the  proceeds  of  the  building  lots  selected 
on  his  own  tract.  No  other  fund  was  pledged,  and  this  was 
the  practical  construction  placed  upon  the  compact  by  the 
commissioners. 

Mr  Wirt,  and  Mr  Jones,  argued  the  case  for  the  corpora- 
tion of  the  city  of  Washington. 

Mr  Wirt  contended,  that  there  was  but  one  aspect  io 
which  the  bill  of  the  appellants  presents  a  case  which  is 
within  tjie  jurisdiction  of  the  court.  It  is  that  in  which  it 
«sk8  a  partition  of  the  proceeds  of  the  sales  of  the  lots.  The 
only  substantial  defendant  is  the  United  States,  and  the 
United  States  being  a  sovereign,  cannot  be  sued. 

It  is  said  that,  the  act  of  congress  of  1822  dispenses  with 
this  sovereignty,  and  permits  this  suit.  This  is  true,  so  hr  as 
the  act  doeli  dispense  with  the  sovereignty,  but  no  further. 
The  terms  of  the  law  are  to  be  carefully  observed.  The  dis- 
pensation is  a  limited  one.  It  permits  a  suit  for  the  pro- 
ceeds ;  and  the  court  cannot  assume  jurisdiction  beyond  this 
point    So  much,  of  the  bill,  therefore,  as  seeks  to  enjoin  the 
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United  States  from  letting  lots,  or  asks  for  a  decree  fbr  the 
land  specificallxi  is  coram  nen  judice. 

It  did  not  require  a  plea  to  raise  this  question  of  juris- 
diction ;  for  the  want  of  jurisdiction  is  apparent  pn  the  bill. 
On  the  face  of  the  bill,  the  court  will  see  that  the  United 
States  is  the  only  material  defendant ;  and  the  bill  refers 
expressly  to  the  act  of  1822,  as  the  authority  for  the  pro- 
ceedings. That  act  thus  becomes  a  part  of  the  bill ;  it  au- 
thorises a  suit  for  no  other  purpose,  and  to  no  other  extent, 
than  to  ascertain  whether  the  defendants  be  entitled  to  any 
part  of  the  proceeds. 

As  to  dismissing  the  bill  against  the  United  States,  and 
retaining  it  against  the  corporation. .  Can  this  be  done  f 
The  act  of  1822  declares,  that  the  proceedings  shall  be  con- 
ducted according  to  the  principles  of  equity;  and  can  a 
court  of  equity  proceed  to  a  decree  in  the  absence  of.a  ma^ 
tcrial  party  ? 

But  it  is  clear,  that  the  corporation  is  merely  the  organ 
of  the  government  under  the  act  of  1822;  and  thus^  limit- 
ed agency,  confined  to  the  selling  of  the  lots,  and  applying 
the  proceeds  under  the  sqlc,  is  in  the  corporation.  Can  the 
agent  of  a  sovereign  b.e  sued  for  the  purpose  of  stripping 
the  sovereign  of  his  rights  of  property. 

Again,  what  decree  could  be  rendered  against  the  cor- 
poration ?  Could  there  be  a  decree  for  this  property  9  The 
corporation  has  no  right  of  property.  It  is  not  even  an 
agent  of  the  government  to  defend  the  property  in  a  judi- 
cial proceeding ;  its  agency  being  limited  to  the  special 
ministerial  acts  designated  by  the  law,  of  1822. 

Under  lyhat  principles  th^n  which  regulate,  the  proceed- 
ings of  courts  of  equity,  could  a  decree  for  this  property 
pass  against  the  corporation  of  the  city  of  Washington  ? 
.  Of  what  avail  would  such  a  decree  be  against  the  United 
States  9  Decrees  bind  those  only  who  are  parties  and  pri- 
vies;  and  if  the  bill  be  dismissed  against  the  United  States 
for  want  of  jurisdiction,  in  what  sense  could  tlxy  be  said  to 
.be  parties  or  privies  to  the  suit  which  would  rcinuiu  against 
the  corporation^'  The  corporation  olaim  no  rights  of  pro- 
[>erty,  and  are  eutrusteil  with  no  agqncy  to  defend  this  suit : 
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they  are  the  mere  servants  of  the  government  in  performing 
the  ministerial  acts  presented  by  the  law  of  1822. 

We  might  well  insist  that  the  whole  bill  should  be  dis- 
missed, as'not  conforming  in  its  character  to  the  only  bill 
permitted  by  llhe  law  to  be  settled  by  the  appellants.  But^ 
it  is  the  interest  of  all  parties  that  this  controversy  shall  be 
terminated. 

There  is,  it  is  repeated,  but  a  single  aspect  in  which  this 
case  can  be  regularly  presented;  it  is  that  it  shall  be  con* 
sidered  a  bill  in  the  nature  of  a  partition  of  right,  claiming 
the  proceeds  of  the  sales. 

In  deciding  this  question  the  court  must  necessarily  de- 
cide, incidentally,  on  the  title  of  Uie  complainants  to  the  pro- 
perty. If  they  have  a  right  to  half  the  proceeds,  it  can  only 
be  because,  on  some  principle  of  law  or  equity,  they  show 
title  to  half  the  property. 

2.  Are  the  complainants  entitled  to  tne  proceeds  or  to  any 
portion  of  them  ?  This  must  depend  upon  the  contract  under 
which  the  original  proprietor  parted  with  the  property  and 
conveyed  it  to  the  United  States. 

If  he  parted  with  the  property  stA  modo;  if  there  was 
any  condition  in  the  contract  that  it  should  be  applied  to  a 
specific  use,  and  that,  if  not  so  applied,  it  should  return  to 
the  original  owner,  or  to  his  heirs  :  then,  if  it  has  not  been 
so  applied,  the  claimants  are  entitled  to  the  proceeds.  But 
if  the  conveyance  to  the  United  States  was  absolute,  and  for 
a  good  and  full  consideration,  and  the  indication  of  the  use 
was  referred  by  the  terms  of  the  cQntract  to  the  pleasure  of 
the  United  States  ;  then  it  must  be  manifest  that  the  com- 
plainants are  not  so  entitled. 

It  would  seem^  that  the  opinion  that  the  complainants  are 
entitled  to  some  part  of  these  proceeds,  has  arisen  from  con- 
founding the  case  with  others  reported  in  the  books,  to  which 
it  bears  no  just  resemblance ;  but  from  which  it  is  distinguish- 
ed by  circumstances  which  withdraw  it  entirely  from  the  in- 
fluence-of  those  decisions. 

Thus,  cases  are  cited  of  charities,  which  are  free  g^s  of 
property,  dedicated  on  the  face  of  the  instrument  itself,  which 
made  the  gift  to  a  special  uaty— free  giftSf  in  which  the  do- 


JANUARY  TERM  1830.  357 

[Ytt  Vhm  tnd  WUe  m.  Tbt  City  of  Waahington  md  UoiM  Statot.] 
nor  had  been  indoced  to  make  them  by  no  pecuniary  inte- 
rest, but  which  proceeded  solely  from  his  disinterested 
bounty  and  charity. 

But  these  reservations  were  not  free  gifle.  They  were 
safes  founded  on  a  most  valuable  consideration,  in  which  the 
vendor  had  most  important  pec;uniary  interests  at  stake;  and 
this  consideration  was  of  a  twofold  character.  1.  The  esta- 
blishment of  the  federal  city  on  their  lands,  which  has  made 
the  desert  smile.  2.  The  direct  consideration  of  twenty-five 
pounds  paid  for  every  acre  of  these  reservations. 

The  cases  of  charities  have  therefore  no  application ;  be- 
cause these  were  not  gifts,  but  purchases.  They  have  no  appli- 
cation ;  because  here  there  was  no  dedication  on  the  face  of 
the  instrument  to  any  specific  use,  but  that  was  left  open  and 
Wflis  placed  solely  at  the  pleasure  of  the  United  States. 

Nor  is  there  any  trust,  express  or  implied,  raised  on  the 
face  of  the  contract,  in  behalf  of  the  original  proprietors,  nor 
any  use  for  them;  the  whole  trust  and  use  being  for  the  be- 
nefit of  the  United  States. 

Neither  is  there  seen  in  the  case  a  single  feature  which 
brings  it  in  any  degree  within  the  range  of  those  cases  which 
have  been  cited  of  estates  granted  on  condition,  or  of  cases 
of  determinable  fees.  For  here  is  no  condition  annexed  to 
the  grant,  unless  it  may  be  regarded  as  a  condition  that  the 
property  is  to  be  applied  to  Uie  use  of  the  United  States ;  a 
condition,  in  the  due  performance  of  which  the  original  pro- 
prietor had  no  other  interest  than  any  other  citizen  of  the 
United  States.  Nor  is  there  any  thing  which  makes  this  a 
defeasible  or  determinable  fee  ;  because  the  fee  is  in  perpe- 
tuity to  the  United  States. 

The  argument  on  the  other  side  proceeds  entirely  on  these 
two  propositions.  1 .  That  this  was  a/res  gift  of  property  on 
the  part  of  Mr  Burns.  2.  That  it  was  a  gift  for  a  specific 
purpose ;  and  that  this  specific  purpose  having  been  entirely 
given  up,  Mr  Burns,  or  his  representatives,  are  entitled  to  a 
return  of  the  property. 

Now,  on  the  other  hand,  if  it  apiiiears;  1.  That  this  is  not 
a  firee  gift,  but  a  sale  for  a  valuable  consideration,  which  baa 
Vol.  IV.— 2  H 
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been  received  by  the  grantor ;  on  this  single  ground,  then^ 
there  must  be  an  end  of  this  claim. 

2.  If  it  shall  farther  appear  that  it  was  not  even  a  sale  for  a 
specific  use,  but  for  the  use  generally  of  the  United  States, 
there  must  be  an  end  to  nil  pretension  of  claim.  And  the 
truth  of  these  latter  propositions  will  rv^sult  from  an  inspection  . 
of  the  contract,  and  n  steady  look  at  the  real  character  of  the 
case ;  and  at  the  circumstances  out  of  which  the  contract 
grew,  and  with  relation  to  which  it  is  to-be  construed. 

This  was  not  a  gift,  but  a  sale  for  a  valuable  considera- 
tion which  has  been  paid,  and  this  consideration. was  two 
fold.  1.  The  establishment  of  a  federal  city  on  these  lands. 
2.  The  receipt  of  twenty-five  pounds  per  acre  for  the  reser- 
vation. 

The  establishment  of  a  federal  city  on  the  lands.  This 
feature  alone  distinguishes  this  case  from  all  others  which, 
have  been  cited  from  the  English  or  American  books. 

Was  not  this  a  valuable  consideration  9  not  an  empty, 
speculative,  imaginary  consideration,  but  one  real  and  solid ; 
one  which  suddenly  concerted  these  exhausted  and  unpro- 
dw;tive  tobacco  fields  into  mines  of  almost  countless  opu- 
lence. 

The  value  which  was  given  to  the  property  of  former 
owners,  is  fully  shown  by  the  history  of  the  period  when  the 
location  of  the  federal  city  was  about  to  be  made.  It  was 
in  the  power  of  the  presideAt  to  fix  the  site  of  the  city 
where  he  should  decide.  He  could  have  put  it  where  it 
now  i^,  or  have  gone  to  Georgetown,  and  there  erected  the 
public  buildings. 

Every  public  body,  ond  every  private  individual  who  in 
those  days  touched  this  subject,  has  left  us  proofs  of  the  in- 
terest which  the  land  holders  were  expected  to  take  and  did 
take  in  the  important  question  of  the  precise  location  of  the 
city ;  and  have  thereby  borne  testimony  of  the  reality  and 
value  of  the  consideration.  Act  of  congress  of  the  16th  of 
July  1790.  Burch's  Dig.  22G.  Act  of  the  legislature  of 
Maryland  of  the  lOih  6f  December  1791. 

Suppose  the  whole  of  the  lemd  on  which  the  city  stands 


JANUARY  TERM  1830.  359 

[Van  New  and  Wife  ••.  The  City  of .  WaibiDgton  and  United  SutM.] 
had  been  porchased  by  the  United  States  before  the  location 
of  the  city,  and  paid  for  by  twenty-five  poands  per  acre  oot 
of  the  public  treasury,  and  such  a  deed  had  been  taken  as 
that  which  has  been  executed,  a  conveyance  in  trust  to  the 
United  States ;  could  the  vendpr  have  any  colour  of  right 
to  restrict  the  United  States  as  to  any  use  of  the  property 
thus  purchased. 

Suppose  the  property  had  been  condemned  by  inquisition 
under  the  law  of  Maryland,  to  the  use  of  the  city  of  Wash- 
ington ;  could  it  possibly  be  contended  that  the  former  pro- 
prietor would  retain  any  control  over  the  property,  or  its 
application,  the  land  being  paid  for  out  of  the  public  trea-^ 
sury.  Now,  if  it  be  true  that  if  the  property  is  paid  for  by 
the  United  States,'  either  by  voluntary  contract,  or  by  writ 
of  ad  quod  damnum^  the  former  proprietor  would  cease  to 
have  any  control  over  it;  what  is  there  in  the  mode  of  pay- 
ment which  was  adopted,  and  the  benefits  which  he  received, 
to  vary  the  rights  of  the  parties  ? 

It  is  urged  that  as  the  payment  was  made  out  of  the  funds 
of  the  ancestor  of  the  compliainants,  the  reservations  were 
virtually  free  gifts.  Now,  there  was  nothing  in  the  case 
which.deserves  the  name  of  a  free  gift ;  for  the  estallishiQent 
of  the  city  was  a  consideration  which  produced  the  whole 
increased  value  of  the  property. 

By  the  parties  themselves  it  was  never  pretended  that 
these  reservations  were  a  gift  oh  the  face  of  the  deed  itself; 
they  are  treated  as  bargained  and  sold  to  the  use  of  the 
United  States ;\and  nothing  is  pretended  to  be  a  donation, 
except  so  much  as  shall  remain  of  the  proceeds  of  the  sales 
of  the  alternate  lots,  after  the  payments  for  the  reservations 
have  been  made. 

But  suppose  that  the  money  which  was  produced  by  the 
sales  of  the  lots  and  was  paid  for  the  reservations,  is  to  be 
considered  as  a  gift  of  money  b.y  the  original  proprietors ;  is 
not  money  so  given  as  absolutely  the  property  of  the  United 
States  as  if  it  had  been  raised  by  a  tax  ?  That  such  gifts 
would  be  made  was  anticipated  by  congress,  gifts  in  consi- 
deration of  the  establishment  of  the  city  on  the  lands  of  the 
proprietors. 
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But  it  is  said,  that  the  proceeds  of  those  lots  were  a  gift 
of  money  for  a  limited  purpose;  that  is,  for  the  purpose  of 
its  being  applied'to  pay  for  these  reservations,  at  the  rate  of 
twenty-five  pounds  per  acre ;  and  these  were  to  be  purchased 
for  a  specific  use,  from  which  the  United  States  have  de- 
parted by  the  act  of  1822.  Such  is  not  the  agreement ;  nor 
the  deed  which  was  to  give  effect  to  the  agreement.  The 
agreement  is  to  be  taken  all  together,  not  distributively. 

Mr  Berrien,  attorney  general,  for  the  United  States,  stated, 
that  by  the  act  of  congress  of  1822,  it  was  made  his  official 
duty  to  represent  the  interests  of  the  United  States  in  this 
case. 

The  act  authorises  the  circuit  court  to  entertain  jurisdic- 
tion of  a  bill  in  equity  in  the  nature  of  a  petition  of  right 
against  the  United  States  ;  to  hear  and  determine  upon  the 
claim  of  .the  appellants;  and  to  determine  what  proportion, 
if  any,  of  the  money  arising  from  the  sale  directed  by  the 
act  they  are  entitled  to.  The  purpose  of  the  government 
in  passing  the  law  is  fulfilled  by  meeting  the  claim  on  its 
merits. 

The  bill  states  that  the  United  States  had  no  right,  with- 
out the  consent  of  the  complainants,  to  dispose  of  the  lands 
directed  to  be  sold  by  the  law:  that  such  a  disposition  of 
them  determines  the  trusts  and  revests  the  property  in  the 
original  proprietors,  or  their  representatives ;  or  that  at  their 
option  the  trusts  originally  declared,  attach  to  the  proper^ 
so  transferred,  or  to  the  proceeds  arising  from  the  sale. 

It  is  not  necessary  in  this  proceeding  to  consider  the  ques- 
tion of  forfeiture.  If  such  an  effect  was  produced  by  the 
act  of  1822,  the  complainants  have  their  remedy  against 
the  purchasers  under  the  act.  They  have,  however,  relin- 
quished that  ground ;  and  they  seek  relief  against  the  United 
States  under  the  special  provisions  of  the  law  ;  thus  affirm- 
ing the  sale  and  seeking  a  dividend  of  the  proceeds  of  the 
sale. 

But  in  any  view  of  the  case  the  circuit  court  had  no  ju- 
risdiction 10  bear  and  determine  such  a  claim ;  and  the  only 
question  presented  for  the  consideration  of  this  court,  and 
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which  waa  prof^rly  before  the  court  below,  is,  whether  the 
.complainants,  coming  in,  and  assenting  to  the  appropriation 
of  the  lands  madb  by  the  act  of  1 822,  are  entitled  to  a  moiety 
of  the  proceeds  of  the  sales. 

These  propositions  are  maintained  on  the  part  of  the 
United  States.  1.  The  legal  ^scf  of  the  conveyance  from 
Davij  Burns  to  Thomas  Beall,  of  George  and  John  M.  Gantt, 
and  by  the  latter  to  the  commissioners  of  Washington,  was  to 
divest  David  Burns  and  his  heirs  of  all  right,  title,  and  inte- 
rest in  the  several  squares  or  parcels  of  land  selected  for  the 
oae  of  the  United  States. 

-  2.  The  deed  from  David  Burns  to  Thomas  Beall  and  John 
M.  Gantt  conveyed  the  legal  estate  of  David  Burns  to  all  the 
lands  held  by  him  within  the  limits  of  the  contemplated  city, 
tolhose  persons,  *^  to  have  and  to  hold,"  to  them  and  the  sur- 
vivor of  them,  and  the  heirs  of  such  survivor  for  ever,  oti 
certain  special  trusts:  among  which  were  the  fQllowing,  to 
convey  to  the  commissioners  of  Washington,  &c.  and  their 
successors,  to  the  use  of  the  United  States  for  ever,  and  for 
the  consideration  of  twenty-five  pounds  per  acre,  the  lands 
which  are  the  subject  of  this  controversy;  all  which  they 
covenanted  to  do. 

In  the  execution  of  this  trust,  and  in  the  fulfilment  of  their 
covenant,  Thomas  Beall  and  John  M.  Gantt  did  convey  to 
the  commissioners.  The  legal  title  to  the  lands  then  became 
vested  in  the  commissioners,  in  trust,  to  hold  that  portion  of 
them  which  is  now  in  controversy,  for  the  useofth^  United 
States. 

In  equity  the  title  became  absolutely  vested  in  the  United 
States.  1  Eden,  226.  For  the  limitations  of  trusts  are  to  be 
construed  the  same  as  those^of  legal  estates.  0  Com.  Dig. 
1006. 

It  was  in  the  eye  of  equity  a  grant  to  the  United  States 
for  ever.  Such  a  grant  vests  the  fee.  *A  grant  to  the  king 
in  perpetuum  gives  him  a  fee,  without  the  words  heirs  or 
successors ;  for  he  never  dies.  So  also  is  the  law  as  to  a 
grant  to  a  corporation  aggregate.  4  Com.  Dig.  12.  2  Bac. 
Ab.  536. 

If  this,  were  not  so,  the  continuance  of  any  right,  title,  or 
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interest  in  David  Burns  or  his  heirs,  was  inconsistent  with 
the  author! t J  under  which  the  purchase  was  made;  which 
being  special,  created  by  a  public  law,  and  therefore  known 
to  the  vendor,  the  conveyances  given  and  received  most  be 
construed  in  reference  to  it.  The  act  of  congress  under 
which  the  purchase  was  made  is  to  be  taken  as  part  of  the 
contract. 

The  commissioners  were  authorised  to  purchase  or  accept 
lands  within  the  district  for  the  use  of  the  United  States; 
they  were  moreover  authorised  to  accept  grants  of  money. 
Under  this  latter  authority  they  entered  into  a  contract  be- 
tween the  United  States  and  the  original  propctetors  for  the 
division  of  those  building  lots. 

But  it  was  in  the  execution  of  their  power  to purc&OM,  for 
the  use  of  the  United  States,  that  they  did  purchase  the  re- 
servations selected  by  the  president,  and  paid  for  them  at 
the  rate  of  twenty-five  pounds  per  acre. 

These  they  were  required  to  purchase  for  the  use  of  the 
United  States) — for  their  sole  use.  They  were  not  authorised  . 
in  relation  to  these  lands  to  admit  any  communUjf  ftf'  Mt- 
rest.  They  had  simply  the  power  to  purchase  or  accept ; 
but  in  either  case, /or  tlie  use  of  the  United  Slatee;  not  for 
the  joint  use  of  the  United  States,  and  any  other  persons. 
The  preliminary  agreement  expressly  negatives  the  idea  of 
such  joint  uso  or  joint  property  in  the  United  States  and 
the  former  proprietors. 

It  was  a  power  to  purchase  for  the  use  of  the  United  States 
generally,  without  a  specification  of  the  purposes  to  which 
the  land  should  be  applied,  or  any  limitation  whatever  upon 
the  direct  and  absolute  dominion  which  the  Ujtited  Stated 
were  to  acquire  by  the  purchase. 

Would  an  express  stipulation  that  the  United  States  should 
hold  these  squares  in  perpetuity,  as. such,  without  power  to 
appropriate  them  to  any  purpose,  have  been  pursuant  to  the 
authority  under  which  the  commissioners  acted  ?  They  were 
authorised  and  directed  to  purchase  such  lands  as  the  pre- 
sident should  deem  proper  for  the  use  of  the  United  States. 
Can  such  a  stipulation  be  implied  from  a  grant  to  the  use  of 
the  United  States  ?     But  if  it  could,  ine  implication  roust  be 
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extended  further.  From  a  grant  to  the  use  of  the  United 
States  without  qualificatiany  absolutely,  and  for  ever ;  you 
must  imply,  1.  That  the  United  States  must  be  for  ever 
restrained  in  the  use  of  the  thing  granted  to  the, specific 
purpose  to  which  it  was  applied  at  the  date  of  the  grant. 
2.  That  a  breach  of  this  condition  would  raise  a  new  trust 
for  the  benefit  of  the  United  States  and  the  original  pro- 
prietors or  their  representatives.  It  would  not  operate  as  a 
forfeiture;  but  it  would  raise  a  new  trust  for  the  joint  benefit 
of  the  parties,  absolute  in  its  terms. 

From  a  grant  to  the  United  States,  a  condition  is  implied, 
and  then  a  breach  of  that  condition;  which,  however,  does 
not' operate  a  forfeiture,  but  serves  as  the  basis  of  a  new 
trust,  to  be  raised  Vy  impliaUionTor  the  joint  benefit  of  the 
United  States  and  the  original  proprietors. 

3.  Construing  the  contract  according  to  its  plain  import 
and  intent,  there  is  no  equity  in  the  complainants'  claim. 

The  proprietors  conveyed  to  Beall  and  Gantt  certain 
lands,  which  were  to  be  laid  out  as  a  city,  with  such  streets 
or  squares,  parcels  or  lots,  as  the  president  of  the  United 
States  should  approve,  on  certain  trusts.  1.  To  convey  to 
the  commissioners  of  thecity  of  Washington,  and  their  suc- 
cessors, far  the  use  of  the  United  States,  for  ever;  all  the 
streets^  and  such  of  the  squares,  parcels,  and  lots,  as  the 
president  should  deem  proper  for  the  use  of  the  United 
States.  2.  Of  the  residue  of  the  lots,  one  half  were  to  be 
reconveyed  to  the  original  proprietors.  3.  The  other  moiety 
was  to  be  sold  tinder  the  direction  of  the  president;  and  the 
proceeds,  after  paying  twenty-five  pounds  per  acre  for  the 
lots,  squares,  and  parcels  taken  for  the  use  of  the  United 
States,  were  to  be  paid  over  to  the  president  as  a  grant  of 
money  to  be  applied  for  purposes,  and  according  to  the  act 
of  congress  *^  for  establishing  the  temporary  and  permanent 
seat  of  government  of  the  United  States.'* 

The  result  of  this  was,  that  the  land  conveyed,  or  so  much 
of  it  as  was  necessary,  being  laid  out  in  a  city,  the  United 
States  were  to  take  to  their  own  separate  use,  for  ever,  such 
squares,  parcels  or  lots  as  the  president  should  prefer, 
and  to  pay  therefor  twenty-five  pounds  per  acre ;  the  re- 
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mainiog  lots  to  be  divided  between  the  United  States  and 
the  original  proprietors.  The  streets  were  of  course  given 
up  without  compensation.  One  moiety  of  the  remaining 
lots,  and  any  lands  not  included  in  the  city,  to  be  conveyed 
to  the  original  proprietors;  the  other. moiety  to  be  sold  as 
has  been  stated. 

The  appellants  pretend  that  the  lots  and  parcels  taken 
for  the  use  of  the  United  States,  and  paid  for  at  the  rate  of 
twenty-live  pounds  per  acre,  must  be  retained  as  squares,  or 
as  the  sites  of  public  buildings,  or  for  other  public  works ; . 
and  cannot  be  sold*  to  individuals  for  building  lots,  without 
entitling  the  appellants  to  a  moiety  of  the  purchase  moneys. 

It  is  contended  that  there  is  no  equity  in  this  claim.  1. 
Because  excluding  the  adscititious  value  given  to  the  pro- 
perty of  the  original  proprietors  by  the  location  of  the  city 
as  the  seat  of  government,  a  full  price  was  paid  by  govern- 
ment for  the  land.  2.  As  against  the  United  States  the 
proprietors  huve  no  right  to  make  any  claim,  on  account  q^ 
this  factilioua  valve.  3-  Independently  of  the  considera- 
tion paid  per  acre  for  the  lands  appropriated  to  the  United 
States,  the  proprietors  by  the  sale  of  the  moiety  of  the  build- 
ing lots,  which  were  reconveyed  to  them,  were  liberally 
compensated  for  their  property.  4.  It  was  expressly  denied 
in  the  answer,  and  no  contradictory  testimony  is  offered, 
that  the  lands  reserved  from  sale  and  appropriated  to  the 
use  of  the  United  States,  were  so  reserved  to.  be  appropri- 
ated, or  under  a  pledge  to  appropriate  them  to  any  specific 
purpose  whatever,  except  the  sites  of  the  capitol  and  presi- 
dent's house.  5.  No  such  pledge  was  necessary  to  secure 
to  the  original  proprietors  an  advantageous  sale  of  the. 
moiety  of  the  lots  reserved  to  them ;  for  the  interests  of  the 
United  States  concurred  in  not  overstocking  the  market,  as 
they  were  entitled  to  the  proceeds  of  the  sales  of  the  other 
moiety.  6.  Such  a  pledge  would  have  been  much  more 
strongly  implied  in  behalf  of  the  purchasers,  or  individual 
lot  holders,  the  value  of  whose  acquisitions  might  be  affect- 
ed in  various  ways  by  laying  off  the  reservations  into  build- 
ing lots. 

But  both  and  all  claims  must  yield  to  the  right  of  the 
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United  States,  to  dispose  as  congress  may  think  proper, 
of  that  to  which  an  unconditional  title  hadjbeen  acquired; 
and  the  interests  of  all  were  secured  by  the  consideration 
that  the  government  had  a  deeper  interest  than  any  indivi- 
dual could  have  in  the  prosperity  of  the  city. 

7.  \t  was  a  fund  reserved  for  the  future  improvements  of 
the  ^ity.  Improvements  would  be  required,  and  the  quantity 
rescWed  proves  that  this  was  the  object  of  the  reservation. 

The  attorney  general  then  went  into  an  examination  of 
the  practice  which  had  prevailed  under  the  acts  of  congress, 
in  relation  to  the  city  of  Washington ;  and  contended  that 
it  had  been  in  accordance  with  the  views-  of  the  United 
States,  as  now  represented  by  him.  He  denied,  that  on  any 
occasion,  a  construction  different  from  that  which  he  had 
given  to  the  contract  with  the  proprietors,  and  to  the  laws 
relative  to  the  city,  had  ever  been  assented  to  by  the  govern- 
ment, or  by  their  officers. 

Mr  Taney,  for  the  appellants,  in  reply,  contended ;  that 
whatever  rights  congress  ^r  the  government  had'  in  the 
property  within  the  city  of  Washington,  depended  on  the  con- 
tract with  the  original  proprietors,  and  not  on  their  rights  of 
sovereignty.  The  act  of  Maryland  of  1791  is  the  act  which  was 
accepted  by  congress;  and  all  the  rights  of  sovereignty  which 
can  be  exercised  are  derived  from  that  act.  They  cannot 
be  greater  than  those  which  were  possessed  by  the  former 
sovereign*who  granted  them.  If  the  United  States  accept- 
ed a  cession  with  limited  powers  of  sovereignty,  they  are 
bound  by  the  limitations.  They  mighf ^liave  refused  the 
terms ;  but  having  accepted  them,  they  are  bound  by  them. 

The  constitution  of  the  United  States  declares  that  con- 
gress shall  have  exdusive  kgialation;  but  it  does  not  require 
that  the  power  shall  be  despotic  or  urdimiled.  It  merely 
excludes  the  states  from  all  interfering  legislation. 

The  act  of  1791,  sect.  2,  passed  by  Maryland,  limits  the 
power  of  congress,  and  declares  that  the  cession  shall  give 
them  no  other  right  in  the  land  than  may  be  transferred  by 
the  individuals.  AH  the  rights  therefore  which  the  United 
States  bad  or  have  in  the  soil  in  the  district  must  have  been 
Vol.  IV.— 2  I 
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acquired  by  contract.    They  can  acquire  none  by  the  exer- 
cise of  sovereign  power;  for  they  have  surrendered  that  por- 
tion of  sovereignty  in  this  district,  by  accepting  it  upon  the 
terms  stated. 

Deriving  their  rights  from  contract  with  the  proprietors; 
under  no  provision  in  the  same,  nor  under  the  act  of  ces- 
sion, could  they  condemn  the  land  for  public  uses ;  for  that 
would  not  be  a  transfer  from  the  proprietor,  but  would  be  to  • 
acquire  it  without  a  transfer  from  him,  and  by  a  mere  act  of 
sovereign  power. 

rf,  however,  the  sovereignty  of  congress  is  not  limited  by 
the  cession,  ]^et  the  exercise  of  despotic  power  on  this  sub- 
ject is  restrained  by  the  constitution ;  and  if  the  law  of 
1822  was  intended  to  seize  on  the  private  property  of  indi- 
viduals, and  dispose  of  it  for  public  profit,  merely  for  public 
gain,  it  would  be  contrary  to  the  letter  and  spirit  of  the  con- 
stitution, and  be  void.  Fpr  if  they  may  take  it  for  such  a 
purpose,  they  must  give  .the  owner  of  it  a  fair  compensation ; 
and  they  have  no  right  to  fix  that  compensation  at  what  they 
may  sell  it  for. 

But  the  seizure  of  the  property  of  an  individual,  merely  to 
sell  it  to  another  to  raise  money  for  any  purpose,  can  hardly 
be  supposed  to  be  authorised  by  any  principles  of  a  free 
government,  and  is  in  manifest  opposition  to  the  spirit  of  the 
amendment  of  the  constitution.    2  Dall.  314. 

But  the  act  of  1822  has  do  such  object.  It  proposes  to 
sell  the  right  of  the  United  States,  and  no  more.  It  has  no 
terms  to  divest  the  right  of  the  individual  owners,  and  ob- 
viously has  no  such  design.  It  submits  these  rights  to  judi- 
cial decision,  to  be  tried  by  the  principles  of  a  court  of 
equity.  In  submitting  to  such  a  trial  and  decision,  they 
place  themselves  on  the  ground  of  contract,  and  waive  any 
rights  their  sovereignty  might  give.  For  it  would  be  ab- 
surd, indeed,  to  suppose  that  the  United  States  gave  to  the 
court  the  mere  power  of  hearing  a  cause,  when  that  hearing 
could  produce  no  judicial,  result. 

If  congress  by  mere  despotic  power  might  seize  and  sell 
this  property,  without  compensation  to  the  owner,  and  if 
their  will  be  the  only  principle  of  equity  by  which  it  is  to 
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be  decided ;  then  all  this  controYersy  authorised  by  law  is 
nugatory.  For  in  that  case  we  have  lost  the  land  by  seizure ; 
and  we  are  not  entitled  to  payment  for  it,  unless  they  will 
it,  and  as  they  do  not  will  it  in  the  law,  we  are  sent  to  this 
highest  tribunal  to  show  rights  which  have  no  existence,  as 
they  have  been  extinguished  by  the  despotic  power  of  the 
sovereignty. 

The^whole  frame  of  the  act  of  congress  shows  that  such 
is  not  tbe  meaning  of  the  law.  The  court  are  to  decide 
according  to  the  principles  of  equity ;  and  what  the  equity 
may  be  depends  on  contract  express  or  implied.  The  gov- 
ernment stands  before  this  tribunal  as  a  suitor;  having  the 
same  rights,  and.  subject  to  the  same  rul^s  as  an  individual. 

Assuming  the  questions  in  the  case  to  depend  on  con- 
tract ; 

The  agreement  between  the  United  States  and  the  pro- 
prietors was  entered  into  on  the  12th  of  April  1791.  The 
deed  of  conveyance  was  executed  in  July  1791.  Before  this 
agreement  the  site  of  the  city  was  fixed. 

There  was  no  contract  as  to  the  location  of  the  city  with 
the  proprietors.  Every  thing  had  been  done  independently 
of  the  proprietors,  and  without  their  consent.  The  agree- 
ment was  among -^the  proprietors  themselves;  neither  the 
commissioners  nor  the  president  are  parties  to  it.  It  does 
not  purport  to  be  entered  into  in  coQsideration  of  the  fixing 
of  the  city  here,  that  was  done ;  but,  expecting  immense  ad- 
vantages, they  were  willing  to  make  liberal  return. 

The  government  are  not  therefore  purchasers  for  this  con- 
sideration. It  was  merely  voluntary  on  both  sides;  both 
parties  derived  advantages,  but  not  by  the  contract  with  .one 
another ;  and  if  there  was  no  contract,  there  was  no  purchase. 

Neither  does  the  twenty-five  pounds  per  acre  paid  for  the 
public  ground  constitute  them  purchasers.  The  agreement 
and  the  deed  must  be  taken  together.  The  United  States 
were  nof^he  founders  of  the  city,  but  the  proprietors.  The 
president  was  authorised  by  the  United  States  to  fix  on  this 
site  for  the  seat  of  the  government ;  and  to  accept  such  quan- 
tity of  land  as  he  should  deem  proper,  for  t^e  use  of  the 
United  States.  In  the  plan  of  the  city,  and  in  the  regulation 
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of  the  Streets,  he  was  the  agent  of  the  proprietors,  not  of  the 
United  States.  Sooh  was  the  opibion  of  Mr  Breckenridge, 
attorney  general  of  the  United  States.  Burch's  Dig.  337. 
Squares,  public  walks,  and  grounds  for  gardens,  were  re- 
served; not  necessary  and  proper  for  the  use  df  the  United 
States. 

The  deed  executed  by  the  proprietors  conveyed  the  land 
absolutely  and  unconditionally,  and  without  the  .payment  of 
any  consideration.  Nothing  is  required  in  return ;  nothing 
is  reserved  for  the  land  dedicated  to  the  use  of  the  United 
States,  unless  it  shall  be  obtained  from  the  sales  of  the  lots 
to  be  disposed  of  under  the  eontriact.  This  is  a  deduction 
from  Ihe  donation  of  the  proprietors.  Thus  the  squares  cost 
the  United  States  nothing. 

Had  the  whole  of  the  land  of  any  of  the  proprietors  been 
laid  out  in  squares,*  he  would  have  received  nothing  for  the 
same.  The  act  of  1791  confirms  this  construction  of  the 
contract,  and  was  accepted  by  congress: 

These  being  .the  provisions  in  the  deed,  the  next  question 
is,  wliat  is  the  contraction  of  the  instruments  by  which  these 
contracts  were  made?  Was  the  absolute  and  unqualified 
use  given  or  conveyed ;  or  was  the  use  for  public  purposes,  as 
distinguished  from  private  property? 

And  this  question  mainly  depends  on  another.  What  was 
the  character  of  the  estate  conveyed  to  Beall  and  Gantt  ?  If 
it  was  a  conveyance  under  the  statute  of  uses,  or  was  ah  exe- 
cuted trust,  the  words  miisi  receive  a  technical  construction. 
If  an  executory  trust,  it  is  otherwise.  If  it  is  such,  is  it  to  be 
construed  by  the  principles  applicable  to  such  contracts? 
Preston  on  Estates^  186,  187.  Fearne,  136,  137.  No  act 
of  the  trustees  can  change  the  character  of  the  trust  or  the 
role  of  construction. 

If  Beall  and  Gantt  have  conveyed  a  different  estate  from 
the  one  authorised,  the  conveyance  gives  no  title  beyond  the 
trust.  And  the  case  is  now  to  be  considered,  as  if  the  court 
of  chancery  were,  in  the  absence  of  any  conveyance,  called 
on  to  direct  the  proper  deeds.  It  is  to  be  executed  now  as 
it  would  have  been  the  day  after  the  contract  was  made; 
lapse  of  time  has  not  altered  its  meaning. 
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Sappoie  chancery  so  called  on,  what  would  be  the  stipu* 
lations  directed  in  the  deed  9  The  objects  in  view  are  mani- 
fest 

Suppose  the  gOTernment  should  have  abandoned  Wash- 
ington, and  fixed  itself  elsewhere;  would  they  have  been 
allowed  to  sell  the  squares?  Suppose  they  abandon  it  in  part 
instead  ofthe  whole,  does  it  alter  the  principle  9 

Upon  the  point  that  this  was  an  executory  trust,  Mr 
Taney  argued ;  that  the  conveyance  to  the  trustees,  Beall 
and  Gantt,  and  by  them  to  the  commissioners,  did  not  vest 
the  legal  title  to  the  public  squares  in  the  United  States,  but 
created  a  trust  for  their  benefit  The  trust  being  an  executory 
trust,  is  to  be  carried  into  execution  according  to  the  intent 
ofthe  party  who  created  the  trust.  Fearne,  124^  136,  137. 
Preston  on  Estates,  187,  188. 

The  deed  from  Mr  Boms  is-hot  therefore  to  be  construed  by 
technical  rules^  nor  the  words  of  it  taken  according  to  their 
.strict  legal  interpretation ;  if  such  a  construction  appears  from 
the  whole  case  to  be  contrary  to  the  intention  of  the  grantor. 

The  Uni1;ed  States  are  not  asserting  a  legal  title  in  direct- 
ing the  squares  to  be  sold.  They  are  exercising  a  power  as 
cestuisque  trust  over  a  trust  fund ;  and  the  extent  of  their  right 
in  the  fund  they  have  submitted  to  judicial  decision.  And 
althoogh  the  words  in  the  deed  of  Mr  Burns  might,  in  a  con- 
veyance of  the  legal  estate  under  the  statute,  be  held  to  pass 
the  absolute  and  unqualified  use  in  the.squares;  yet  in  the 
interpretation  of  a  trust  the  court  will  look  to  the  real  inten- 
tion of  the  parties,  and  are  not  bound  by  the  strict  legal 
meaning  of  any  particular  words  used  in  the  instrument; 

The  United  States  have  no  rights  except  by  transfer  from 
individuals.  Act  of  1791,  sec.  3.  In  submitting  the  right  to 
judicial  decision,  they  subject  themselves  to  the  rules  which 
govern  contracts  with  individuals. 

Expounding  the  deed  of  Mr  Burns  on  these  principles, 
it  may  be  safely  assumed,  that  he  intended  to  authorise  Beall 
and  Gantt  to  convey  to  the  commissioners  the  squares  and 
streets,  for  the  purposes  authorised  by  the  act  which  fixed  on 
Washington  as  the  seat  of  the  government.  He  did  not  mean 
to  authorise  a  conveyance  for  any  other  purpose^  nor  of  any 


370  SUPREME  COURT. 

[Van  NeM  and  Wife  m.  The  City  of  Wasblngton  and  United  Statee.] 

gKater  estate  than  the  United  States  desired ;  for  his  deed 
refers  to  and  recites  the  title  of  the  law  of  congress. 

The  question  then  is,  did  the  law  propose  to  purchase  or 
accept  as  a  donation  the  absolute  and  unqualified  interest  in 
the  land  ?  or  to  obtain  it  for  special  purposes,  and  for  certain 
specified  uses? 

The  first  proposition  supposes  that  congress  looked  for- 
ward to  a  speculation  in  the  land,  and  expected  to  gain  by 
the  rise  of  property.  This  could  not  have  been ;  and  such  a 
presumption  is  negatived  by  the  terms  of  the  acts  of  congress. 
These  different  acts  of  congress  have  expounded  the  mean- 
ing of  the  words,  ^^  proper  for  the  use  of  the  United  States^ 
in  the  act  of  1790;  and  show  for  what  purposes  the  presi- 
dent was  authorised  to  accept  or  purchase  land.  His  autho- 
rity to  accept  or  purchase  land  being  a  special  one,  and  for 
special  purposes,  he  could  not  accept  or  purchase  for  any 
other  purpose ;  and. if  he  did,  the  grant  would  be  void.  He 
might  accept  donations  of  money^  but  not  of  land. 

But  the  proprietor  obviously  intended  to  convey  for  the 
purposes  mentioned  in  the  law,  and  none  other. 

This  is  shown  by  the  argument,  proposed  March  1791 ; 
accepted,  April  1791;  and  by  the  deed  of  June  29,  1791. 
The  deed  refers  to  the  act  of  congress,  recites  its  title,  and 
uses  the  words  of  the  law.  Streets  are  associated  with 
squares,  and  to  be  conveyed  to  the  use  of  the  United  States. 
This  being  an  executory  trusty  <<  the  court  may  ascertain 
the  meaning  of  the  gra^nior,^^  from  thk  nedure  of  the  contract 
and  the  object  of  the  provision.     I  Prest.  187. 

The  object  of  the  proprietor  would  not  have  beea  to  allow 
the  president  to  select  all  or  any  of  the  buUding  lots  at  this 
price.  He  was  to  be  paid  out  of  the  sales  of  the  lots.  There 
might  not  have  been  lots  enough  to  pay  him.  Such  an  m- 
tentUm  would  have  been  the  surrender  of  his  whole  property, 
without  compensation  and  without  motive; 

The  contract  then  and  now  means  the  same  thing ;  and  if 

such  a  use  of  the  power  of  selection,  by  the  president,  would 

have  been  at  that  time  contrary  to  the  intention  of  the 

grantor,  it  is  equally  so  now. 

Yet. we  are  now  inquiring  what  was  the  intention  of  the 
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grantor ;  and  being  a  trust  enecutory,  it  is  to  be  executed 
according  to  that  intention. 

It  is  said  that  the  United  States  paid  ite  full  value.  There 
is  no  proof  of  that  fad ;  and  the  fact  is  otherwise. 

The  consideration  on  which  the  squares  were  sold  for 
twenty-five  pounds,  was,  that  the  erection  of  the  public 
buildings,  and  the  laying  out  of  public  walks,  &c.  would 
render  the  city  a  more  agreeable  and  desirable  place  of  re- 
sidence, and  enhance  the  price  of  the  lots  retained  by  the 
proprietor.  If  he  was  to  retain  no  lots,  or  only  the  refuse 
lots,  it  does  not  by  any  means  follow  that  he  would  have 
taken  the  iweniy-five  pounds. 

The  veiy  case  on  trial  proves  that  such  could  not  have 
been  the  intention  of  the  proprietor.  His  lots  no  longer 
front  on  a  magnificent  square.  He  is  cut  ofi*  from  the  most 
public  avenue  in  the  city. 

The  United  States  are  in  no  sense  of  the  words  purcha- 
sers. The  public  squares  are  in  truth,  as  has  been  stated, 
donations  from  the  proprietors. 

But  if  considered  as  purchasers,  they  yet  purchase  for 
a  specific  purjtose,  and  having  made  the  contract,  they  can- 
not depart  from  it.  They  cannot  violate  their  contract.  5 
Wheat.  642,  684,  695. 

The  grantor  is  entitled  lo  the  execution  of  his  contract, 
whether  he  does  or  does  not  receive  a  consideration  for  it. 
And  it  matters  not  whether  his  contract  is  express  or  im- 
plied; whether  by  way  of  trust  or  in.  any  other  manner,  as 
by  mere  dedication  topublie  uses. 

In  the  case  of  a  road  or  street,  the  same  interest  passes 
to  the.  public,  and  the  same  lemains  in  the  proprietor. 
Whether  he  is  paid  for  it  or  not,  no  more  passes  than  the 
party  intended  to  grant.  And  if  these  squares  were  granted 
for  specific  public  uses,  and  not  to  be  converted  into  private 
property,  that  trust,  whether  created  for  a  valuable  consi< 
deration  or  not,  must  be  executed  accordingtto  the  intention 
of  the  grantor. 

The  contract  is  one  entire  contract;  and  bein<;:  executed 
in  part,  must  be  executed  throughout.  Being  an  executory 
trust,  it  must  be  executed  according  to  the  intention  of  the 
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parties,  whether  made  for  a  valuable  consideration  or  not* 
Marriage  is  a  valuable  consideration,  and  is  one  class  of 
the  cases  in  which  this  principle  is  mo^t  commonly  applied. 

Suppose  0  chancery  court  now  called  on  by  the  United 
States  to  compel  the  trustees  to  execute  the  legal  convey- 
ances, what  Would  be  the  conditions  and  covenants  ?  Would 
not  the  squares  be  made  to  reve/t  to  the  grantor  when  the 
uses  ceased  ? 

The  lots  were  pure  donations ;  and  equity  would  not  ex- 
tend the  gift  farther  than  the  contract.  It  did  not  extend  to 
squares. 

Assuming  that  the  public  squares  were  granted  for  specific 
public  purposes,  as  has  been  stated,  the  United  States  were 
the  cestuia  qne  trust  for  such  purposes,  and  none  others. 
The  United  States  had  a  right  to  erect  public  buildings  on 
them,  and  to  make  them  public  wi Iks  or  gardens;  they  were 
so  far  cestuis  que  trusty  they  were  not  trustees  for  others. 

As  this  was  a  trust  for  the  benefit  of  the  United  States, 
they  had  a  right  to  renounce  it. 

The  propr'retors  could  not  compel  them  to  erect  the  public 
edifices,  or  to  lay  out  and  ornament  tjie  public  grounds. 
They  had  not  bo^nd  themselves  by  contract  to  do  so;  they 
might  or  might  not  do  it  ai  their  pleasure.  And  they  might 
renounce  the  trust.intended  for  their  benefit,  and  the  trust 
would  then  end;  it  would  be  extinguished. 

The  act  of  J  822  is  a  renunciation  of  the  trust.  They,  the 
cestuis  que  trust,  declare  that  they  will  not  use  it  for  the 
specific  purposes  foe  which  it  was  conveyed.  It  is^-aotiT 
forfeiture.  It  is  admitted  that  a  trust  is  not  forfeited  by 
its  abuse;  it  is  not  claimed  as  a  forfeiture;  but  having  re- 
nounced it,  the  trust,  in  their  favour,  by  directing  it  to  be 
converted  into  private  property;  tg  whom  does  the  property 
belong?  It  goes  to  the  heirs  of  the  grantor.  4  Ves.  60. 
9  Ves.  399.  5  Har.  &  Johns.  400.  4  Wheat.  39.  Append. 
15. 

If  the  power  exists  any  where,  either  in  congress  or  else- 
where, to  convert  these  squares  into  building  lots  and  pri- 
vate property,  under  the  provisions  of  the  original  agreement 
and  deed  ;  then,  as  soon  as  that  power  is  exercised  and  the 
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property  so  converted,  the  provisions  and  sttpulationib  of  .that 
agreement  attach  upon  it,  and  the  original  proprietor  is  en- 
titled to  the  one  half:  f»r  whether  the  power  given  to. lay 
off  the  building  lots  was  exercised  sooner  or  later,  can  make 
no  difference. 

If  under  the  agreement  and  deed  the  power  can  be  right- 
fully exercised,  the  consequence  of  that  exercise  of  power 
roust  foilour^  and  the  original  proprietor  is  entitled  to  one 
half  of  thi3  lots  so  laid  off,  under  and  by  virtue  of  his  agree- 
ment. The  act  of  1822  is  obviously  framed  on  this  interpre- 
tation of  the  contract.  It  directs  the  corporation  to  sell  the 
r^hi  of  the  United  Staies,  and  then  provides  for  a  decision 
on  these  rights. 

Congress,  obviously  supposed,  when  passing  the  law,  that 
the  United  States  had  a  right  in  these  lots.  And  if  they  hieid 
the  power  to  convert  the  squares  into  private  property  under 
the  original  agreement  and  trust,  then  they  would  have  been 
tenants  in  comnM>n  with  the  proprietor,  and  entitled  to  sell 
the  half  and  receive  the  proceeds. 

Upon  the  whole,  if  the  United  States  had  only  the  right 
to  use  these  squares  for  specified  purposes,  and  no  right  to 
change  the  use ;  if  they  wiere  merely  cestuis  que  trust ;  they 
have  renounced  the  trust,  and  the  whole  belongs  to  the  ori- 
ginal proprietors ;  it  reverts  to  the  donor  or  grantor. 

If,  on  the  contrar"  they  have  the  right  to  change  the  plan 
of  the  city  and  con  «t  the  squares  into  building  lots,  then, 
whenever  this  is  done  by  a  competent  authority,  acting  un- 
der the  contract,  the  proprietors  arc  entitled  to  a  conveyance 
of  one  half  of  the  lots. 

The  relief:  In  either  view  of  the  case  the  relief  is  com- 
plete against  the  corporation. 

If  the  United  States  could  not  sell  the  half,  or  could  not 
sell  the  whole,  they  could  give  no  right  to  the  corporation 
to  do  so;  and  we  were  entitled  to  a  perpetual  injunction 
against  them.     9  Wheat.  739. 

If  the  law  of  congress  does  not  authorise  the  court  to  de- 
cree against  the  United  States  as  to  the  land  itself,  but  only 
as  to'  the  money  received  on  saU),  then  the  bill  may  be  dis- 
VoL.  IV.— 2  K 
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missed  against  them ;  and  a  perpetual  injunction  decreed 
against  the  corporation. 

The  great  object  is  to  have  the  rights  of  the  parties  ad- 
justed, ahd.  no  doubt  can  be  entertained  that  congress  will 
faithfully  carry  into  execution  the  principles  settled  by  ibis 
court. 

But  the  law  of  congress  gives  the  court  power  to  decree 
against  the  United  States  as  to  the  land  as  well  as  the  money. 
The  act  of  1822,  sec.  6,  authorises  the  party  to  set  out  in  bis 
bill  his  title  to  the  land.  His  bill,  therefore,  brings  that  ques- 
tion directly  before^  the  court  for  decision,  and  imposes  up- 
on them  the  duty  of  deciding  it ;  and  if  they  must  decide 
it,  it  follows  that  they  must  give  the  appropriate  relief*  And 
if  the  court  come  to  the  conclusion  that  congress  bad  no 
right  to  sell  the  land,  they  can  have  no  right  to  compel  the 
party  to  accept  money  in  lieu  of  it. 

The  eighth  section  of  the  act  is  only  an  enlargement  of 
the  power  of  the  court.    The  proprietors  might  have  assent- 
ed to  the  sale,  and  offered  to  ratify  it  and  accept  the  proceeds* 
The  law  of  1 822  provided  for  this  contingency,  in  the 
eighth  section.     It  enabled  the  court  to  dispose,  finally,  of 
the  case,  in  wliatevcr  shape  it  should  be  presented  to  them. 
Finally,  it  is  a  question  between  the  government  aikkan 
individual,  on  a  subject  of  the  most  interesting  character: 
How. far  may  the  government,  by  a  new  act  of  legrslatioa, 
deprive  him  of  his  rights  of  property,  and  of  the  remedy  to 
assert  them  ?     On  such  a  question  it  may  be  assumed  as 
certain,  that  the  rights  of  the  individual,  whatever  they  may 
be,  will  be  protected  by  this  court.     It  is  peculiarly  one  of 
those  questions  on  which  congress,  with  the  best  dispositions, 
'  are  most  liable  to  error.     It  is  out  of  the  usual  scope  of  le- 
gislation.   They  cannot  be  expected  to  engage  in  minute 
investigation  of  titles.     Aiid  they  ought  not  to  be  held  to 
have  exercised  wilfully  a  despotic  power,  even  if  they  possess 
it,  for  the  purpose  of  depriving  a  private  citizen  of  a  full 
and  adequate  remedy  for  the  wrong  done  him. 

The  act  of  1822  is  in  a  very  ditferent  spirit,  and  requires 
the  right?  of  the  patties  to  be  derided  bv  the  terms  of  the 
contrnc't.  and  not  by  paioer. 
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As  to  the  forms  of  this  proceeding,  it  is  hardly  necessary 
to  discuss  them.  It  is  the  great  object  of  all  parties  to 
understand  their  rights,  and  that  is  the  great  purpose  of  the 
whole  proceeding.  Enough  appears  on  the  record  to  enable 
the  i30urt  to.  decide  on  these.  There  does  not  appear,  how* 
ever,  any  well  founded  objection  that  can  interfere  with  the 
relief  we  ask. 

Mr  Justice  Sto&y  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  the  decree  of  the  circuit  court  of 
the  district  of  Columbia,  sitting  at  Washington,  upon  a  bill 
in  equity,  in  which  the  appellants  were  original  complain- 
ants.' 

On  the  7th  of  May  1822  congress  passed  an  act  to  au- 
thorise and  empower  the  corporation  of  the  city  of  Wash- 
ington, in  the  district  of  Columbia,  to  drain  the  low  grounds 
on  and  near  the  public  reservations,  and  to  improve  and 
ornament  certain  parts  of  such  reservations.    By  that  act 
the  corporation  were  among  other  things  to  change,  by  con- 
tract with  the  proprietors  of  the  canal,  the  location  of  such 
parts  of  the  canal  passing  through  the  city  as  lay  between 
second  and  seventh  streets,  west,  into  such  course  as  should 
most  effectually,  in  their  opinion,  drain  and  dry  the  low 
ground  lying  on  the  borders  of  Tiber  creek ;  and  to  effectu- 
ate.tbis  object,  the  corporation  were  further  authorised ;  after 
hainng  extended  the  public  reservation  designated  on  the 
plan  of  the  city  as  number  ten,  so  as  the  whole  south  side 
should  bind  on  the  line  of  Pennsylvania  Avenue,  and  after 
having  caused  to  be  divided  the  said  public  reservation 
number  ten,  and  also  the  public  reservations  numbers  ele- 
ven and  twelve  into  building  lots ;  to  sell  and  dispose  of 
the  right  of  the  United  States  of,  in,  and  to,  the  said  lots,  or 
any  number  thereof,  laid  off  as  aforesaid,  at^public  sale^dLc. 
&c.    And  the  corporation  was  further  authorised  to  cause 
to  be  laid  off,  in  such  manner  as  the  president  should  approve, 
two  squares  south  of  Pennsylvania  Avenue,  Slc.  ;  and  also  to 
lay  off  north  of  Maryland  Avenue,  two  uniform  and  corres* 
pendent  squares;  and  the  said  four  squares,  when  so  laid  off, 
to  divide  into  building  lots;  and  to  sell  and  dispose  of  the 
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light  of  the  United  States  in  such  lats^,  &c.  &c.  The  pro- 
ceeds of  these  sales  were  in  the  first  place  to  be  applied  to 
the  purposes  above  mentioned,  and  in  the  next  place' to  in- 
closing, planting,  or  otherwise  improving  certain  public 
reservations,  and  building  certain  bridges,  &c.  &c. ;  and  the 
surplus,  if  any,  to  go  into  the  national  treasury.  The  sixth 
section  of  the  act  then  provides,  '^  that  it  shall  be  lawful  for' 
the  legal  representatives  of  any  former  proprietor  of  the  land 
directed  to  be  disposed  of  by  this  act,  or  persons  lawfully 
claiming  title  under  them,  and  they  are  hereby  permitted 
and  authorised,  at  any  time  within  one  year  from  the  pass* 
ing  of  this  act,  to  institute  a  biU  in  equity,  in  the  nature  of 
a  petition  of  right,  against  the  United  States,  in  the  circuit 
court  for  the  district  of  Columbia,  in  which  they  may  set 
forth  the  grounds  of  their  claim  to  the  land  in  quieHion.^ 
The  seventh  section  provides  for  the  service  of  process,  upon, 
and  the  appearance  of  the  attorney  general,  &c.  The  eighth 
section  provides,  "  that  the  said  suit  shall  be  conducted  ac- 
cording to  the  rules  of  a  court  of  equity.  And  the  said 
court  shall  have  full  power  and  authority  to  hear  and  deter- 
mine upon  the  claim  of  the  plaintiff  or  plaintiffs,  and  what 
proportion,  if  any,  of  the  money  arising  from  the  sale  of  the 
land  hereSy  directed  to  be  sold,  the  parties  may  he  entitled 
to"  The  ninth  and  last  section  of  the  act  provides  for  an 
appeal  to  this  court. 

The  plaintiffs  filed  their  bill  in  the  present  case  within  the 
time  prescribed  by  the  act,  making  the  United  States  and 
the  corporation  of  the  city  of  Washington  parties.  They 
claim  title  to  the  lands  in  controversy,  which  have  been  laid 
off  into  lots  for  sale,  under  David  Burnsu  one  of  the  original 
proprietor  of  the  city,  and  of  whom  the  plaintiff  Marcia  is 
the  only  daughter  and  heir.  These  lots  embrace  part  of  the 
reservations  above  referred  to,  and  also  a  part  of  the  street 
called  B,  according  to  the  original  plan  of  the  city.  The 
ground  of  the  bill  is,  that  by  the  original  contract  of  the 
government  with  the  proprietors,  upon  the  laying  out  of 
the  city,  these  reservations  and  streets  were  for  ever  to  re- 
main for  public  use,  and  were  incapable,  without  the  con- 
sent of  the  proprietors, -of  being  otherwise  appropriated  or 
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told' for  private' UBe;  that  the  act  of  1822,  aathorising  Buch 
•ale,  iB.a  violatioD  of  the  coptiract  ^  that  by  such  sale  or-ap- 
propriation  for  private  use,  the  right  of  the  United  States 
thereto  was  determined;  or  that  the  original  proprietors 
reacquired  a  right  to  consider  them  in  the  same  predicament 
mmM  originally  laid  out  for  building  lots ;:  or  that,  at  all 
events,  they  were  entitled,  in  equity,  to  the  whole  or  a  moiety 
of  the  proceeds  of  the  sale,  if  the  act  of  1822  were  valid 
for  th^  purposes,  which  it  professed  to  have  in  view. 

Some  difficulty  has  arisen  «t  the  argument,  from  the  pecu* 
lidr  structure  of  the  bill ;  it  professing  in  some  parts  to  seek 
relief  under  .the  act  of  1822,  and  in  other  parts  insisting 
Upon  a  title  inconsistent  with  it ;  and  demanding  an  injunc- 
tion to  prevent  all  sales  of  the  1and-'by4he  corporation.  The 
bpinion  of  this  court  certainly  is,  that  under  the  act  of  1822; 
the  platntiffii  can  proceed  by  &  bill  in  equity  in  the  nature  of 
a  petition  of  right  against  these  the  United  States  only  for 
the  money  arising  from  the  sales;  and  cannot  claim  a  decree 
•for  the  land  itself,  or  for  any  injunction  against  sales  of  it. 

The  view,  however,  of  the  case  which  we  are  disposed  to 
take,  renders  it  unnecessary  to  consider  whether  the  bill  is 
so  framed  that  with  reference  to  the  act  of  1822  the  court 
could  pass  a  definitive  decree  against  the  United  States  upon 
it,  from  the  incongruities  alluded  to. 

As  it  is  manifestly  the  interest  an4  desire  of  all  the  parties 
to  haVe  an  opinion  upon  the  merits,  so  as  to  put  an  end  to 
the  controversy;  we  shall  waive  all' consideration  of  .minor 
objections,  and  proceed  at  once  to  the  consideration  of  the 
substantial  ground  of  the  claim. 

Congress,  by.  an  act  passed  on  the  16th  of  July  1790, 
provided  that  a  district  of  territory  not  exceeding  ten 
miles  square,  to  be  located  as  therein  directed,  on  the  river 
Potomac,  at  some  space  between  the  mouths  of  the  eastern 
branch  and  Conogocheague  be,,  and  the  same  was  thereby 
accepted  for  the  permanent  scat  of  the  government  of  the 
United  States.  Three  commissioners  were  by  the  same  act 
to  be  appointed,  to  survey,  and  by  proper  metes  and  bounds 
to  define  and  limit  iite  district;  and  they  wer§  authorised  to 
jmrcAose  or  accept  such  quantity  of  land  on  the  eastern  side 
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of  the  said  river,  within  the  said  district,  as  the  president 
should  deem  proper  far  the  u^  of  the  United  Staiee;  and 
according  to  such  plans  as  the  president  should  approve,  the 
commissioners  were  to  provide  suitable  buildings  for  the 
accommodation  of  congress,  and  of  the  president,  and  for  the 
public  offices  of  the  government  of  the  United  States.  A 
subsequent  act,  passed  on  the  3d  of  March  1791,  authorised 
some  alterations  of  the  limits  of  the  district.  Suitable 
cessions  of  the  jurisdiction  and  soil  of  the  territory,  subject 
to  the  private  rights  of  property  of  the  inhabitants,  were 
made  by  the  states  of  Maryland  and  Virginia(a).  And  the 
former  act  further  provided  for  the  removal  of  the  seat  of 
government  to  the  district  on  the  first  Monday  of  Decern- 
ber  1800.  The  limits  of  the  district  were  accordingly  ascer- 
tained and  defined ;  as  made  known  by  the  proclamations  of 
the  president  of  the  24th  of  January  and  the  30th  of  March 
i7DI. 

As  yet  no  public  designation  haid  been  made  of  the  site 
of  the  federal  city,  which  was  contemplated  to  be  laid  oat 
within  the  limits  of  the  district,  nor  of  the  places  on  which 
the  public  buildings  should  be  erected ;  nor  indeed  had  there 
been  any  purchase  or  donation  from  any  of  the  proprietora 
of  lands  within  the  district,  by  or  to  the  commissioners  for 
that  object.  There  cannot  however  be  a  question  that 
various  negotiations  had  been  entered  into  with  the  proprie- 
tors, and  informal  pro]>osals  made  by  them  with  a  view  to  ob- 
tain so  important  and  valuable  a  boon  as  the  location  of  the 
city  within  the  boundaries  of  their  estates.  And  it  can  admit 
of  as  little  question,  that  preparatory  steps  had  been  taken 
on  the  part  of  the  government,  to  procure  suitable  plans  for 
the  laying  out  of  the  metropolis. 

In  this  state  of  things  nineteen  of  the  proprietors  of  the 
land  constituting  the  present  site  of  the  city  of  Washington, 
among  whom  was  David  Burns,  on  the  30th  of  March  1791, 
entered  into  an  agreement,  which  was  presented  to  tl.*J  com- 


(a)  See  acts  of  Maryland  of  Ihe  23d  of  December  1788,  19th  of  December 
1791,  23d  of  December  1792,  and  of  (be  2tf(h  of  Dececiber  1793.  Act  of  Vir- 
ginia of  the  Sd  of  December  1789. 
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misflionere  as  the  bask  of  the  terms  on  which  they  were  wil- 
ling to  dedicate  their  laftds  for  the  locatioo  of  the  city.  The 
agreement  was  accepted  by  the  commissioners,  and  recorded 
in  their  books,    I(  is  in  the  following  terms.    **  We,  the 
subscribers,  in  consideration  of  the  great  benefits  we  expect 
to  derive  from  having  the  federal  city  laid  off  upon  our  lands, 
do  hereby  agree  and  bind  ourselves,  our  heirs,  executors,  and 
administrators,  to  convey  in  trust  to  the  president  of  the 
United  States  or  commissioners,  or  such  persons  as  he  shall 
appoint,  by  good  and  sufficient  deeds,  in  fee  simple,  the  whole 
of  our  respective  lands,  which  he  may  think  proper  to  include 
within  the  lines  of  the  federal  city,  for  the  purposes  and  on 
the  conditions  following..  The  president  shall  have  the  sole' 
power  of  directing  the  federal  city  to  be  laid  oflTin  what  man- 
ner he  pleases.    He  may  retain  any  number  of  squares  be 
may  think  proper,  for  piiblic  imprcvemenis  or  other  pubUc 
usee;  and  the  lots  only  which  shall  be  laid  off,  shall  baa 
joint  property  between  the  trustees  in  behalf  of  the  public 
and  each  present  proprietor.    And  the  same  shall  be  fairly 
and  equally  divided  between  the  public  and  the  individuals, 
as  soon  as  may  be  after  the  city  shall  be  laid  off.    For  the 
streets,  the  proprietors  shall  receive  no  compensation ;  but 
for  the  squares  or  lands,  in  any  form,  which  shall  be  taken 
for  fvblic  buUdings,  or  any  kind  of  public  improvements  or 
tises,  the  proprietors,  whose  lands  are  taken,  shall  receive  at 
the  rate  of  twenty-five  pounds  per  acre,  to  be  paid  by  the 
public."   There  are  some  minor  arrangements  as  to  growing 
timber,  and  grave  yards,  &c.,  which  are  not  necessary  to  be 
mentioned.    It  is  material,  however,  to  observe,  that  no  time 
or  mode  of  payment  is  prescribed  in  the  agreement  of  the 
twenty-five  pounds  per  acre ;  and  no  fund  out  of  which  it  was 
to  be  paid  is  designated.    The  agreement  was  merely  pre- 
paratory, and  to  be  carried  into  eflcct  by  formal  conveyances. 
Now,  it  is  upon  the  terms  of  this  agreement  that  the 
plaintiffs  assert  their  title  to  relief  in  the  present  case.  They 
contend,  that  though  the  whole  land  was  to  be  conveyed,  yet 
the  portion  of  it  which  should  be  taken  for  streets  and  pub- 
lic reservations,  according  to  the  plan  approved  by  the  pre- 
sident, was  clothed  with  a  perpetual  .condition  or  trust  that 
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they  ffhould  for  ever  remain  streets  and  public  reservations^ 
and  never  should  be  liable  to  be  appropriated  to  any  private, 
use ;  or  changed  from  their  original  public  purpose.  That 
upon  any  such  change  or  appropriation  th^  title  reverted  to 
the  original  proprietors,  or  at  ail  events,  was  to  be  disposed 
of  and  divided  between  them  in  the  manner  provided  for,  in 
respect  to  the  land  laid  off  into  lots.  They  also  contend,  tKar 
the  land  so  devoted  to  streets  and  public,  reservations,  was  a 
mere  donation  from  the  proprietors,  and  hot  r  purcHtidl6  Hby 
the  United  Statjes ;  and  therefore  Qught'.to  be  governed  by 
the  rules  applicable  to  pubiic  charities,  aind  th^  trUst  strictly 
construed  and  enforced. 

It  is  not  very  material,  in  otir  opinion,  to  decide  what^aH 
the  technical  character  of  the  grants  made  to  the  govern- 
«ment;  whether  they  are  to  be  deemed  mere  donations '^r 
purchases.  The  grants  were  made  for  tb'e  Toundattoii  of  a 
federal  city;  and  the  public  faith  was  necessarily  pledged 
when  the  grants  were  accepted  to  found  such  city.  The 
very  agreement  to  found  a  city  was  of  itself  a  most  valoa^ 
bie  consideration  for  these  grants.  It  chabged  the  niinif^ 
aiid  value  of  the  property  of  the  proprietors  to  an  almiM 
incalculable  extent.  The  land  was  no  longer  to  be  devoted 
to  mere  agricultural  purposes ;  but  acquired  the  extraordi- 
nary value  of  city  lots.  In  proportion  to  thl^  socc^^ss  of  the 
city  would  be  the  enhancement  of  this  value;  and  it  required 
scarcely  any  aid  from  the  imagination  to  foresee,  that  this 
act  ol'  the  government  would  «oon  coi^vert  the  natrow  in- 
come of  farms  into  solid  opulence.  The  proprietors  so  con- 
sidered it.  In  this  very  agreement  they  stdte  the  motive  of 
their  proceedings,  in  a  plain  and  intelligible  manner.  It  is 
not  a  mere  gratuitous  donation  from  motives  of  generosity, 
or  public  spirit ;  but  in  consideraiion  nf  the  great  hen^Us 
they  expect  to  derive  from  having  the  federal  city  laid  off 
upon  their  lands.  For  the  streets  they  were  to  receive  no 
compensation.  Why  9  Because  those  streets  would  be  of  as 
much  benefit  to  themselves,  as  lot  holders,  as  to  the  public. 
They  xvete  to  receive  twenty-five  pounds  per  acre  for  the 
public  reservations ;  **  to  be  ^id"  (as  the  agreement  states 
it)  "  by  the  public.**    They  understood  themselves  ther  to 
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receive  payment  from  the  public  for  the  reservations.  It 
makes  no  difference,  that  by  the  subsequent  arrangements 
they  were  to  receive  this  payment  out  of  the  sales  of  the 
lots  which  they  had  agreed  to  convey  to  the  pubjic,  in  con- 
sideration of  the  government's  founding  tbe  city  on  their 
lands.  It  was  still  contemplated  by  them'  as  a  compensa- 
tion ;  asa  valuable  consideration,  fully  adequate  to  the  value 
of  all  their  grants.  It  can,  therefore,  be  treated  in  no  other 
manner  than  as  a  bargain  between  themselves  and  the  gov- 
ernment, for  what  each  deemed  an  adequate  consideration. 
Neither  considered  it  a  case  where  all  was  benefit  on  one 
aide,  and  all  sacrifice  on  the  other.  It  was,  in  no  just  sense,  a 
case  of  charity ;  and  was  never  so  treated  in  the  negotiatious 
of  the  parties.  But,  as  has  been  already  said,  it  is  not  in  our 
view  material,  whether  it  be  considered  as  a  donation  or  a 
purchase ;  for  in  each  case  it  was  for  the  foundation  of  a  city. 

And  in  construing  thiis  agreement,  this  fact  should  never  be 
lost  sight  of.  It  is  obvious,  that  the  proprietors  or  their  heirs 
could  not  be  presumed  for  any  great  length  of  time  to  have 
any  interest  in  the  streets  or  public  reservations  beyond  that, 
of  other  inhabitants.  If  the  city  became  populous,  the  lots 
would  be  sold  and  built  upon,  and  in  the  lapse  of  one  or 
two  generations,  at  most,  the  title  of  the  original  proprie- 
tors might  well  be  presumed  to  be  extinguished  by  sales  or 
otherwise ;  so  that  tbe  interest  of  themselves  or  their  heirs 
in  the  streets  and  reservations  would  hot  be  distinguishable 
from  that  of  other  citizens.  They  must  also  have  contem- 
plated that  a  municipal  corporation  must  soon  be  created  to 
manage  the  concerns,  and  police,  and  public  interests  of  the 
city ;  and  that  such  a  corporation  would  and  ought  to  possess 
the  ordinary  powers  for  municipal  purposes,  which  are  usually 
confided  to  such  corporate  bodies.  Among  these  are  cer- 
tainly the  authority  to  widen  or  alter  streets,  and  to  man- 
age, and  in  many  instances  to  dispose  of  public  property,  or 
vary  its  appropriation. 

They  might,  and  indeed  must,  also  have  placed  a  just  con- 
fidence in  the  government,  that  in  founding  the  city,  it  would 
do  no  act  which  would  obstruct  its  prosperity,  or  interfere 
with  its  great  fundamental  objects  or  interests.    It  could 
Vol.  IV.— 2  L 
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never  be  supposed  that  congress  would.seek  to  destroy  what 
its  own  legislation  had  created  ^nd  fostered  into  being. 

On  the  other  hand,  it  must  have  been  as  obvious,  thai  as 
congress  must  for  ever  have  an  interest  to  protect  and  aid 
the  city,  it  would  for  this  very  purpose  be  most  impolitic  and 
inconvenient  to  lay  any  obstructions  to  the  most  free  exercise 
of  its  power  over  it.  The  city  was  designed  to  last  in  perpe-* 
tuity  :  capitoli  immobile  saxum.  No  human  foresight  could 
take  in  the  great  variety  of  events  which  might  render  great 
changes  in  the  plan,  form,  and  locations  of  the  city  indis- 
pensable for  the  health,  the  comfort,  and  the  prosperity  of 
the  city.  Cases  might  easily  be  imagined,  as  in  other  cities, 
where  the  desolations  of  fire  have  made  alterations  in  the 
streets  and  public  squares  of  a  city,  most  important  and 
valuable  to  the  whole  community.  A  prohibition,  which 
should  for  ever  close  up  the  legislative  power  of  congress  on 
such  a  subject,  under  all  circumstances,  ought  not  lightly  to 
be -presumed,  nor  readily  admitted.  It  should  be  proved  by 
the  most  direct  and  authentic  documents,  before  we  should 
admit  the  belief  that  the  wisdom  of  the  first  president  of 
the  United  States  yielded  up  such  a  valuable  franchise. 

If  the  case  had  stood  solely  upon  this  preparatory^'agree- 
ment,  as  an  executory  contract,  there  might  have  been 
stronger  grounds  to  impose  limitations  upon  the  grant  of 
the  streets  and  public  reservations.  The  language  of  the 
instrument  is,  that  the  president  may  retain  any  number  of 
squares  he  may  think  proper  for  public  improvements^  or 
other  public  uses.  Yet  even  then,  the  appropriation  of  these 
squares  for  public  uses  would  not  necessarily  carry  with  it 
an  implied  obligation  that  they  should  for  ever  remain  dedi- 
cated to  those  uses,  and  to  none  other.  If  such  had  been 
the  intention  of  the  parties,  wt  should  naturally  expect  to 
find  there  some  direct  expression  of  it,  some  acknowledge- 
ment of  the  obligation,  or  some  condition  carrying  it  to 
such  a  political  mortmain.  If  the  stipulation  was  so  important 
and  valuable  as  is  now  contended  for,  and  constituted  an 
object  of  permanent  solicitude,  it  would  scarcely  escape  the 
nbtice  of  the  proprietors  in  laying  down  the  fundamental 
basis  of  their  cessions.    If  it  did  then  escape  them,  we 
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should  have  reason  to  look  for  its  incorporation  into  the 
more  solemn  instruments  which  were  contemplated  thereaf- 
ter to  be  executed  by  the  parties,  and  were  in  fact  executed 
by  them  in  fulfilment  of  their  original  agreement.  Bqt  no 
such  stipulation  is  there  to  be  found. 

On  the  29th  June  1791,  the  proprietors  severally  executed 
deeds  of  indenture  to  consummate  the  agreement  of  the 
preceding  March.  They  are  all  in  the  same  form,  and  con- 
tain the  same  declarations  of  trust.  That  executed  by  Da- 
vid Burns  conveys  to  Thomas  Beall  and  John  M.  Gantt  (the 
trustees  designated  by  the  president)  all  the  lands  of  the 
proprietor  within  the  bounds  of  the  city  upon  the  following 
trusts,  viz.  "  that  all  the  said  lands,  <^.c.  as  may  be  thought 
necessary  or  proper  to  be  laid  out  together  with  other  lands 
within  the  said  limits  for  a  federal  city,  with  such  streets, 
squares,  parcels  and  lots  as  the  president  of  the-  United 
States, /or  the  time  beings  shall  approve;  and  that  the^aid 
(the  trustee^),  &c.  shall  convey  to  the  commissioners  foir  the 
time  being  appointed  by  virtue  of  the  act  of  congress,  en- 
titled, &c.  and  their  successors  for  the  use  of  the  United 
States  for  ever^  all  the  said  streets^  and  such  of  the  said 
equareSy  parcels  and  lots,  as  the  president  shall  deem  pro- 
per/or the  use  of  the  United  States ;  and  that  as  to  the 
residue  of  the  said  lots  into  which  the  lands,  &c.  shall  be 
divided,  a  fair  aiid  equal  division  of  them  shall  be  made, 
and  if  no  other  mode  of  division  ^hall  be  agreed  on  by  con- 
sent of  the  said  (grantor)  and  the  commissioners  for  the 
time  being,  then  such  residue  of  the  said  lots  shall  be  divided, 
every  other  Ipt  alternate,  to  the  said  (grantor),  &c.  and 
all  the  said  lots  which  may  in  any  manner  be  divided  or 
assigned  to  the  said  (grantor)  shall  thereupon,  dLc.  be  con- 
veyed by  the  said  (trustees)  to  the  said  (grantor),  his  heirs  and 
assigns ;  and  that  the  said  other  lots  shall  and  may  be  sold 
at  such  time,  dtc.  &c.  as  the  president  of  the  United  States 
for  the  time  being  shall  direct ;  and  that  the  said  (trustees), 
Slc.  will,  on  the  order  and  direction  of  the  president,  convey 
all  the  lots  so  sold,  and  ordered  to  be  conveyed,  to  the  res- 
pective purchasers  in  fee  simple,  &c.  &c. 

Provision  is  then  inade  that  the  twenty-five  pounds  per  acre. 
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to  be  paid  by  the  United  States  for  the  squares,  should  be 
paid  out  of  the  proceeds  of  such  salesi;  and  the  residue  shall 
be  paid  to  the  presidenti  as  a  graot.  of  money  to  be  applied 
for  the  purposes,  and  according  to  the  act  of  congress. 

Provision  is  also  made  for  other  objects,  not  material  to 
be  mentioned,  and  for  a  conveyance  of  the  trust  property  to 
such  other  persons  as  the  president  might  thereafter  direct, 
in  fee ;  ^*  subject  to  the  trusts  then  remaining  to  be  executed, 
and  to  tbe  end  that  the  same  may  be  perfected.*'  In  pur- 
suance of  this  last  provision,  Beall  and  Gantt,  the  trustees, 
made  a  conveyance  of  the  premiseer  by  an  indenture,  dated 
the  30th  x)f  November  1796,  to  certain  commissioners  ap- 
pointed under  the  act  of  congress,  subject  to  the  trusts  then 
lemainihg  to  be  executed ;  and,  among  other  things,  conveyed 
to  the  commissioners  all  that  part  of  the  lands,  &c.  which 
had  been  laid  off  into  squares,  parcels  or  lots  for  buildings, 
and  now  remaining  so  laid  off  in  the  city  of  Washington. 

Now  it  is  important  to  observe,  that  the  object  of  the  in- 
denture to  Beall  and  Gantt  in  1791,  was  to  carry  into  full 
and  entire  effect  the  preliminary  agreement  entered  into  by 
the  proprietors.  There  is  no  pretence  to  say  that  that  in- 
denture has  not  fully  carried  that  agreement  into  effect. 
There  is  no  allegation  in  the  bill  of  any  mistake  in  the  draft 
of  the  indenture,  or  that  the  instrument  was  not  precisely 
what  the  parties  intended  it  should  be.  The  argument  at 
the  bar  has  not  attempted  to  set  up  any  sjch  mistake  as  a- 
groUnd  of  equity.  And  indeed,  after  sucli  a  lapse  of  time, 
and  acquiescence  in  its  legal  "".ccuracy  and  sufficiency  by  all 
the  parties ;  and  after  so  many  acts  done  under  it,  which  have 
been  silently  confirmed  by  the  parties;  it  would  be  impossi- 
ble to  insist  upon  any  such  mistake  with  a  chance  of  success. 
We  must  take  the  indenture,  therefore,  as  we  find  it,  as  a 
complete  execution  of  the  preliminary  agreement,  and  as  ex- 
pressing the  true  intent  and  definitive  objects  of  the  parties. 
The  preliminary  agreement  then  became,  upon  the  execution 
of  the  indenture,  functus  officio,  and  was  merged  in  the 
more  formal  and  solemn  stipulations  of  the  latter.  It  was 
no  longer  executory,  but  executed.  The  indenture  itself 
contaiaed  many  executory  trusts ;  and  so  far  as  any  of  them 
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yet  remain  unexecuted,  the  instrament  itself  may  still  be 
denominated  executory.  But  so  far  as  the  trusts  have  been 
fulfilled,  as  by  the.  conveyance  of  lots  to  the  grantors,  or  to 
purchasers,  and  especially  by  the  conveyance  of  the  streets 
and  squares,  &c.  to  the  commissioners  in  l^QG,  the  inden- 
ture can  no  longer  be  deemeu  executory.  Its  functions  have 
been  final  and  complete. 

We  need  not  therefore  inquire  into  the  distinction  taken 
in  a  court  of  chancery,  between  executory  and  executed 
agreement^;  or  into  the  extent  tcv/hich  its  equitable  juris- 
diction will  be  interposed  to  reform  instruments  upon  grounds 
,of  mistakei  or  to  grant  other  relief  r  because  the  present 
bill  presents  no  case  falling  under  either  predicament.  Here 
we  have  a  solemn  instrument  embodying  the  final  intentions 
and  agreements  of  the  parties,  without  aiiy  allegation  of 
mistake ;  and  we  are  to  construe  that  instrument  according 
to  the  legal- import  of  its  terms. 

Now,  upon  such  I^gal  import,  there  do  not  seem  grounds 
for  any  reasonable  doubt.  The  streets  and  public  squares 
are  declared  to  be  conveyed  ^^for  the  use  of  the  United 
States  for  ever.^  These  are  the  very  words  which  by  law 
are  required  to  vest  an  absolute  unconditional  fee  simple  in 
the  Uniteii  States.  They  are  the  appropriate  terms  of  art, 
if  we  may  so  say,  to  express  an  unlimited  use  in  the  govern- 
ment. If  the  government  were  to  purchase  a  lot  of  land  for 
any  general  purpose,  they  are  the  very  words  which  the 
conveyance  would  adopt,  in  order  to  grant  an  unlimited  fee 
to  the  use  of  the  governmerit.  There  are  no  bther  words 
or  references  in  the  instrument  which  control  in  any  manner 
the  natural  meaning  of  them.  There  are  no  objects  avowed 
on  the  face  of  it,  which  imply  any  limitation.  How  then  can 
the  court  defeat  the  legal  meaning,  and  riesort  to  a  conjec- 
tural intent? 

.  It  has  been  said,  that  by  looking  at  the  preliminary  agree- 
ment, the  court  will  see  that  terms  of  a  more  limited  nature 
are  there  used.  Be  it  so.  But  will  that  justify  the  court  in  re- 
. sorting  to  it  to  explain  or  limit  the  legal  import  of  words  in 
a  solemn  instruoiM  ,  which  contains  rib  reference  to  it  9  If 
we  could  resort  to  it,  the  natural  conclusion  would  be,  in  the 
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absence  of  all  contrary  proof,  that  the  last  instrument  embo- 
died the  real  intent  of  the  parties ;  that  the  preliminary  agree- 
ment either  imperfectly  expressed  their  intent,  or  was  de- 
signedly modified  in  the  final  act.  The  general  rule  of  law 
is,  that  all  preliminary  negotiations  and  agreements  are  to 
be  deemed  merged  in  the  final,  settled  instruments  exe- 
cuted by  the  parties ;  unless  a  clear  mistake  be  established. 
In  this  very  case,  it  may  be  true,  for  aught  that  appearii,  th^t^ 
the  president  might  have  insisted  upon  the  introduction  inta 
the  trust  deed  of  the  very  words  in  controversy,  to  the  use 
of  the  United  States  for  ever,  in  order  to  avoid  the  ambi- 
guity of  the  words  of  the  preliminary  agreement,  He  may 
have  required  an  unlimited  conveyance  to  the  United  States ; 
80  that  they  might  be  unfettered  in  any  future  arrangements 
for  the  promotion  of  the  health,  the  comfort,  or  the  prosperity 
of  the  city.  But  it  is  sufficient  for  us,  that  here  there  is  a 
solemn  conveyance,  which  purports  to  grant  an  unlimited  fee 
in  the  streets  and  squares,  to  the  use  of  the  United  States ; 
and  we  know  of  no  authority  which  would  justify  us  in  dis- 
regarding the  terms,  or  limiting  their  import,  where  no' mis- 
take is  set  up  and  none  is  established.  It  would,  indeed,  be 
almost  iqcredible  that  any  substantive  mistake  should  have 
existed,  and  never  have  been  brought  to  the  notice  ot  the 
trustees,  or  to  that  of  the  commissioners,  upon  their  succeed- 
ing to  the  trust ;  or  seriously  insisted  on  by  any  party,  down 
to  the  time  of  filing  the  present  bill.  The  .present  is  not  a 
bill  to  reform  a  contract  or  deed ;  but  to  assert  rights  sup- 
posed to  grow  out  of  the  trusts  declared  in  the  deed. 

This  yiew  of  the  matter  renders  it  unnecessary  for  the  court 
to  go  into  an  examination  of  the  facts  insisted  upon  in  the 
answer  to  repel  the  allegations  in  the  bill,  or  to  disprove  the 
equity  which  it  asserts.  If  the  United  States  possess,  as  we 
think  they  do,  ah  unqualified  fee  in  the  streets  and  squares, 
that  defeats  the  title  of  the  plaintifis,  and  definitively  disposes 
of  the  merits  of  the  cause. 

It  is  the  opinion  of  the  court,  Mr  Justice  Baldwin  dissent- 
ipg,  that  the  decree  of  the  circuit  court,  dismissing  the  bill, 
be  affirmed  with  costs. 
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Frarcis  Laobaivoe,  alias  Isidosx,  a  Man  op  Colour,  PLAXimvir 
IN  Error  vs.  Pierre  Chouteau,  Jun. 

After  the  decision  of  the  eate  in  the  supreme  court  of  the  ittte  of  Missouri,  the 
pbintiff  preeented  e  )»etition  for  »  reheeriog,  claiiDing  his  freedom  under  the 
provisions  of  the  brdiuance  of  congress  of  the  ISth  of  July  1787,  for  the  gov- 
ernment of  the  territory  of  the  United  Sutes  north  west  of  the  liver  Ohio. 
The  supreme  court  refused  to  grant  the  rehearing;  and  the  plaintiff  prosecuted 
e  writ  of  error  to  this  court  under  the  twenty-fifth .  section  of  the  judiciary 
act  of  1789.  Held,  that  as  the  petition  for  rehearing  forms  no  pert  of  the 
record,  it  cannot  be  noticed.  The  jurisdiction  of  this  court  depends  on  the 
matter  disclosed  in  the  bill  of  exceptions. 

ERROR  from  the  supreme  court  of  the  state  of  Missouri. 

An  action  of  trespass  vi  et  armis  was  brought  in  the  state 
circuit  court  of  the  county  of  St  Louis,  state  of  Missouri}  by 
the  pluintifTin  error,  a  man  of  colour,  against  Pierre  ChouteaUi 
the  defendant,  for  the  purpose  of  trying  his  right  to  freedom. 
The  judgment  of  the  circuit  court  was  against  the  plaintiff; 
and  on  an  appeal  to  the  supreme  court  of  Missouri,  that 
judgment  was  affirmed. 

The  case  was  brought  before  this  court  by  writ  of  error  to 
the  supreme  court  of  Missouri,  under  the  twenty-fifth  section 
of  the  act  to  establish  judicial  courts  of  the  United  States, 
passed  on  the  29th  of  September  1789.^ 

The  case  is  fully  stated  in  the  opinion  of  the  court. 

Mr  Kade,  for  the  defepdant  in  error,  objected  to  the  court 
taking  jurisdiction  of  the  case ;  as  it  did  not  come  within  the 
provisions  of  the  twenty-'fifth  section  of  the  act  of  congress. 

It  could  not  be  found,  on  the  most  careful  examination  of 
the  record,  that  the  construction  of  any  act  of  congress  had 
been  brought  into  qucstron  in  the  courts  of  Missouri,  where 
the  suit  was  originally  entertained.  All  the  questions  in  the 
case  before  those  courts  might  have  been  and  were  decided 
•  without  reference  to  the  act^of  congress.  The  claim  to  free- 
dom, asserted  by  the  plaintiff,  was  left  to  the  jury  by  the 
court  before  which  it  was  tried  ;  and  if  in  any  of  the  indtruc- 
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tions  given  by  the  coart,  refereDce  to  the  ordinaDCO  of 
coDgress  of  the  13th  of  July  1787,  can  be  supposed  to  have 
been  made«  the  construction  given  by  the  court  to  that  ordi- 
nance was  in  favour  of  the  plaintiff  in  error. 

Mr  Lawless,  for  the  plaintiff  in  error,  argued ;  that  as  the 
provisions  of  the  twenty-fifth  section  do  not  declare  in  what 
stage  of  the  proceedings  the  construction  of  an  act  of  conr 
gross  $hall  have  been  questioned  to  give  this  court  jurisdic- 
tion ;  the  refusal  of  the  supreme  court  of  Missouri  to  allow 
to  the  plaintiff  a  rehearing,  he  having  petitioned  for  the 
same,  alleging  his  right  to  freedom  under  the  ordinance, 
made  this  a  case  for  the  cognizance  of  this  court  Cited, 
Hickie  et  al.  vs.  Starke  et  al.  1  Peters,  94. 

Mr  Chief  Justice  Marshall  dehvered  the  opinion  of  the 
Court. 

This  was  an  action  of  trespass  vi  ei  armis,  brought  by  tL 
plaintiff  against  the  defendant,  in  the  circuit  court 'for  the 
county  of  St  Louis,  in  the  state  6f  Missouri,  for  the  purpose 
of  trying  the  right  of  the  plaintiff  to  freedom. 

The  general  issue  was  pleaded,  and  a  verdict  found  for  the 
defendant.  The  judgment  on  this  verdict  was  carried  by 
appeal  to  the  supreme  court  for  the  third  judicial  district, 
where  it  was  affirmed.  This  judgment  has  been  brought 
into  this  court  by  writ  of  error. 

The  pleadings  do  not  show  that  any  act  of  congress  was 
drawn  into  question ;  but  the  counsel  for  the  plaintiff  baa 
read  a  petition  for  a  rehearing,  which  s*ts  forth  a  claim  to 
freedom,  under  the  ordinance  of  congress,  passed  on  the 
13th  of  July  1787,  for  the  government  of  the  territory  of  the 
United  States  north  west  of  the  river  Ohio.  But  as  a  peti- 
tion for  rehearing  tiJ^ms  no  part  of  the  record,  it  cannot 
be  noticed.  The  jurisdiction  of  the  court  depends  on  the 
matter  disclosed  in  the  bill  of  exceptions. 

At  the  trial,  the  plaintiff  proved  that  Pascal  Carre,  in  1816, 
was  desirous  of  selling  the  plaintiff,  who  was  then  his  slave, 
and  the  defendant  wished  to  purchase  him.  The  offer 
of  the  defendant  was  declined,   because  the  witness  was 
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dosirout  of  selling  the  slave  to  some  person  who  would  take 
him  oat  of  St  Louis.  Some  time  afterwards  he  sold  the 
slave  to  Pierre  Menard,  a  resident  of  Kaskaskias,  in  the  state 
of  Illinois,  for  the  sum  of  five  hundred  dollars. 

Pierre  Menard  deposed  that  some  time  in  the  year  ]816» 
Pascal  Carr6  offered  to  sell  the  plaintiff  to-  him ;  which  pro- 
position was  rejected,  because  he  resided  in  niinpis,  where 
slavery  was  not  tolerated.  On  understanding  that  the^de- 
fendant  was  desirous  of  purchasing  a  slave,  the  witness  in- 
formed him  that  Mr  Carre  had  one  for  sale ;  but  the  defend- 
ant replied  that  Carr^  would  notsell  the  slave  to  him,  because 
he  resided  in  St  Louis.  It  was  suggested  by  Mr  Berthold 
that  the  witness  might  purchase  the  slave  for  Mr  Chouteau  ; 
which  witness  declined  doing,  because  it  ^ould  be  treating 
his  friend  Cwrri  incorrectly.  He,*  however,  ultimately  agreed 
to  buy  the  said  slave  for  Mr  Chouteau,  take  him  down  the 
river,  and  keep  him  there  some  months,  and  then  deliver  4iim 
to  the  defendant.  He  accordingly  bought  the  slave,  took  him 
to  St  Genevieve  in  Missouri,  and  put  him  to  work  at  mine 
La  Motte,  with  some  other  hands.  Some  time  afterwards  he 
was  sent  to  Kaskaskias,  and  put  on  board  a  keel  boat  as  a 
hand.  After  remaining  there  about  two  days,  he  went  in  the 
boat  to  New  Orleans,  whence  be.  returned  to  Kaskaskias 
about  the  30th  of  March  1817,  as  a  hand  in  the  boat.  Af- 
ter remaining  a  few  days  for"  the  purpose  of  unlading  the 
boat,  he  was  sent  in  her  to  the  Big  Swamp  in  Girardeau 
county,  state  of  Missouri,  where  he  remained  five  or  six 
weeks ;  after  which  he  returned  in  the  boat  to  Kaskaskias, 
from  which  place,  after  two  or  three  days,  he  was  sent  to  St 
Louis,  and  delivered  to  the  defendant,  who  returned  to  the 
witness  the  five  hundred  dollars  he  -had  advanced  for  him. 
The  witness  stated  that  he  purchased  the  said  slav^  for 
the  defendant,  and  not  for  himself,  and  that  he  never  in- 
tended to  make  Kaskaskias  the  place  of  his  (the  slave's)  resi- 
dence. Some  other  testimony  substantially  proving  the  same 
fact  was  introduced  by  the  parties.  Upon  this  testimony 
the  plaintifTs  counsel  moved  the  court  to  instruct  the  jury. 

1.  That  if  they  shall  be  of  opinion  that  the  plaintiff  re- 
mained in  the  state  of  Illinois  with  the  person  who  purchased 
Vol.  IV.— 2  M 
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hinsy  and  who  was  a  resident  of  the  said  state*  they  must  find 
for  the  plaintiff.    This  instruction  was  refused. 

2.  That  the  right  of  the  plaintiff  to  his  freedom  is  not  af- 
fected by  any  secret  trust  or  understanding  between  the 
person  who  purchased  and  brought  him  to  Illinois  and  any 
other  person  whatsoever.    This  also  was  refused. 

3.  That  if  the  jury  shall  be  of  opinion  that  the  plaintiff 
was,  during  any  time,  lawfully  a  resident  of  the  state  of  Illi* 
nois,  and  in  the  service  of  a  citizen  of  that  state,  claiming 
property  in,  and  owner  of  the  said  plaintiff,  they  shall  find 
for  the  plaintiff.    This  instruction  was  given. 

4.  That  if  the  jury  shall  be  of  opinion  that  the  plaintiff 
was  sold  absolutely  by  a  citizen  of  the  state  of  Missouri  to 
a  citizen  of  the  state  of  Illinois,  and  belonged  under  such 
sale  to  such  purchaser ;  no  secret  understanding  between 
said  purchaser  and  a  third  person  shall  affect  the  rights 
which  the  plaintiff  may  otherwise  have  to  his  liberty,  as  a 
consequence  of  his  residence  in  the  state  of  Illinois.  The 
court  refused  to  give  this  instruction  as  asked ;  but  did  in- 
struct the  jury,  that  if  they  believed  the  plaintiff  was  bought 
by  colonel  Menard  for  his  own  use,  and  taken  to  Illinois  and 
kept  there  wjth  the  intention  to  make  that  his  permanent 
place  of  residence,  thsy  ought  to  find  for  the  plaintiff. 

The  counsel  for  the  plaintiff  excepted  to  the  opinions 
given  by  the  court,  and  to  its  refusal  to  give  those  which 
were  asked. 

The  right  of  the  plaintiff  to  liberty  was  supposed  by  the 
court  to  depend  on  the  question  of  his  being  purchased  in 
fact  by  a  citizen  of  Illinois,  and  on  his  being  carried  to  Illi- 
nois with  a  view  to  a  residence  in  that  state.  The  facts  were 
left  to  the  jury,  and  found  for  the  defendant.  It  is  not  per- 
ceived that  any  act  of  congress  has  been  misconstrued.  The 
court  is  therefore  of  opinion  that  it  has  no  jurisdiction  of 
the  case. 

The  writ  of  error  is  dismissed ;  and  the  cause  remanded  to«. 
the  supreme  court  for  the  third  judicial  district  of  Missouri, 
that  the  judgment  may  be  afiirmed. 
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VAMiA,  Plaihtiff  IN  Erbob  «#.  Fraivcd  H.  Nioqll,  Dbfehd- 

AUT  Cf  EbSOB* 

Tb«  prlnciplef  decided  io  the  case  of  Conard  m.  The  Atlantic  loeurance  Com- 
y,  relative  to  the  priority  '^f  the  United  Statea ,  examined  and  confirined(ff). 


ERROR  to  the  circuit  court  of  the  eastern  district  of 
PenosylFania. 

The  defendant  in  error  brought  an  action  of  trespass,  in 
the  court  below,  against  the  plaintiff  in  error,  for  a  quantity 
of  merchandize,  consisting  of  teas,  cassia,  nankeens,  &c.  ail 
of  the  value  of  one  hundred  and  ninety-three  thousand  seven 
hundred  and  twenty-five  dollars.  Also  for  four  ships,  viz.  the 
Addison,  the  Woodrop  Sims,  the  Thomas  Scattergood,  and 
the  Benjamin  Rush,  all  of  the  value  of  one  hundred  thou- 
sand dollars. 

The  defendant  below  pleaded,  that  he,  as  marshal  of  the 
district  of  Pennsylvania,  had  a  writ  of  fieri  facias  against  one 
Edward  Thomson,  in  favour  of  the  United  States,  and  that 
he  seized  the  merchandize  and  ships  as  Thomson's  property. 
The  plaintiff  replied,  property  in  himself,  &c.  in  the  common 
form. 

It  was  agreed  between  the  parties  to  the  suit,  that  the  title 
of  Francis  H.  NicoU  to  the  property  should  be  tried,  the 
property  having  been  placed  in  the  hands  of  trustees,  to 
abide  the  event  of  the  suit. 

The  case  was  tried  in  the  circuit  court,  before  Mr  Justice 
Washington,  and  a  verdict  was  given  for  the  plaintiff  for 
thirty-nine  thousand  two  hundred  and  forty^nine  dollars  and 
sixty-six  cents  damages.  The  defendant  in  the  circuit  court 
excepted  lo  the  charge  of  the  court,  and  prosecuted  this  writ 
of  error.  The  whole  charge  delivered  to  the  jury  in  the 
circuit  court,  was  brought  up  by  the  writ  of  error. 

By  direction  of  the  court,  the  whole  of  the  charge  deliv- 
ered by  Mr  Justice  Washington  in  the  circuit  court  is  inser- 
ted, as  follows : 

(a)  1  Peteni,  386 
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This  is  an.  action  of  trespass  brought  against  the  marshal  of 
this  district,  for  levying  an  execution  at  the  suit  of  the  United 
States  against  Edward  Thomson,  on  the  ships  Addison, 
Woodrop  Sims,  Benjamin  Rush,  and  Thomas  ^cattergood, 
and  certain  parts  of  their  cargoes,  alleged  to  have  been  the 
property  of  the  plaintiff.  The  defendant  justifies  his  pro- 
ceedings under  the  allegation  that  the  property  levied  upon 
belonged  to  Edward  Thomson,  against  whom  the  execution 
was  sued  out. 

The  evidence  given  by  the  plaintiff  to  prove  his  title  to 
the  property  in  dispute, -is  substantially  as  follows:  a  respon- 
dentia bond  in  the  usual  form,  dated  in  April  1825,  on  a  cer- 
tain part  of  the  outward  cargo  of  the  ship  Addison,  with  a 
memorandum  annexed,  reciting  an  agreement,  that  the  out- 
ward bill  of  lading  should  be  indorsed  to  the  plaintiff,  as  a 
collateral  security  for  the  sum  mentioned  in  the  bond,  and 
that  the  property  to  be  shipped  homeward,  being  the  pro- 
ceeds of  the  outward  cargo,  should  be  for  account  and  risk 
of  Edward  Thomson,  but  to  be  consigned  to  order,  and 
the  bill  of  lading  for  the  same  to  be  forwarded  to  the  plain- 
tiff. 

•  2.  The  bill  of  lading  of  the  outward  cargo,  referred  to  on 
the  bond  and  memorandum,  for  account  and  risk  of  Ed- 
ward Thomson,  indorsed  by  him  in  blank,  and  delivered  to 
the  plaintiff. 

3.  A  homeward  bill  of  lading  and  invoice  for  account  and 
risk  of  Edward  Thomson,  consigned  to  order,  and  indorsed 
by  the  shipper  at  Canton,  dated  in  Noveml)er  1825;  which, 
upon  the  arrival  of  the  ship  in  ttie  spring  of  1826,  were  de- 
livered by  Peter  Mackie,  the  head  clerk  of  Edward.Thom- 
son,  before  his  failure,  and  afterwards  one  of  his  general 
assignees,  to  the  plaintiff. 

The  title  io  the  cargoes  of  the  other  ships  is  in  all  material 
respects  the  same  witii  that  just  stated. 

The  title  to  the  ships  themselves  is  claimed  under  bills  of 
sale  by  Edward  Thomson  to  the  plaintiff,  dated  on  the  9th 
of  July  and  27th  of  October  1825. 

On  the  19th  of  November  1825,  Edward  Thomson  made 
a  general  assignment  of  all  his  estate  to  Peter  Mackie  and 
Richard  Renshaw,  for  the  benefit  of  his  creditors. 
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The  United  States  having  obtained  judgments  against 
Edward  Thomson  to  an  immense  amount,  sued  out  and 
levied  executions  on  these  ships  and  their  cargoes,  at  the 
moment  of  their  respective  arrivals  in  the  spring  and  autumn 
of  1826. 

In  ^October  1826,  the  whole  of  this  property  was  re- 
stored by  the  United  States  to  the  plaintiiT,  under  an 
agreement  between  them  that  it  should  be  without  preju- 
dice to  any  existing  right,  and  that  the  plaintiff  should  sell . 
the  same  to  the  best  advantage,  and  should  immediately 
invest  the  net  proceeds,  in  the  name  of  the  secretary  of 
the  treasury,  in  productive  stock,  and. place  the  certificates 
thereof  in  the  bank  of  the  United  States,  <&c. ;  and  that  the 
plaintiff  should  iniltitute  a  suit  against  the  marshal,  to  ascer* 
tain  th«  right  to  the  said  proceeds;  in  which  action,  if  the 
plaintiff  in  bis  own  right,  or  as  representing  Smith  and  Nicoll, 
should  establish  his  right  thereto,  then  that  the  said  proceeds 
should  be  paid  to  him ;  otherwise,  the  same  to  be  paid  to  the 
United  States.  This  agreement  is  recited  in  the  condition  of 
a  bond  executed  by  the  plaintiff,  with  sureties  to  the  United 
States. 

An  agreement  had  been  previously  entered  into  by  the 
counsel  in  the  cause,  dated  the  27th  of  September  1826, 
stipulating,  that  the  merits  only  should  be  litigated,  without 
regard  to  form. 

In  the  case  of  the  Atlantic  'Insurance  Company  t;^.  Co- 
nard,a.great  variety  of  objections  of  a  legal  character  to  the 
title  of  the  plaintiff  in  that  cause,  which  are  equally  appli- 
cable to  that  of  this  plaintiff,  were  stated  and  overruled  by 
the  supreme  court,  and  they  have  of  course  been  aban- 
doned by  the  defendant's  counsel  in  this  cause.  They  rely 
nevertheless  upon  other  objections,  partly  legal,  but  mainly 
resting  upon  the  particular  facts  belonging  to  this  case, 
and  which  are  now  to  be  examined.  The  duty  of  the  court 
will  be  to  give  to  the  jury  an  opinion  upon  every  question  of 
a  legal  nature  which  the  case  presents ;  and  after  laying  down 
certain  general  principles  of  law  applicable  to  the  evidence 
which  has  been  given,  to  leave  the  facts  to  be  decided  by  the 

The  first  objection  to  the  plaintiff's  title  is,  that  the  trans- 
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fers  executed  by  Edward  Thomsoo  to  the  plaintiffs  for  the 
property  in  dispute,  were  given  without  consideration.  It  is 
denied  that  any  thing,  much  less  the  amount  stated  in  those 
transfers,  was  due  by  Edward  Thomson  to  the  plaintiff,  or 
to  Smith  and  Nicoll,  at  the  time  they  were  executed.  Upon 
this  point,  it  is  proper  that  the  jury  should  be  satisfied ; 
and  it  is  for  them  to  decide  upon  the  evidence,  whether 
these  securities  were  given  for  value  received  or  not ;  if  they 
were  given  without  consideration,  the  plaintiff  will  have 
failed  in  establishing  his  right  to  the  property^  which  they 
professed  to  transfer. 

The  plaintiff  relies  upon  the  following  evidence  to  prove 
the  consideration  for  which  those  securities  were  given.  K 
The  respondentia  bonds  and  memorandum  annexed,  both 
under  seal,  and  both  of  them  acknowledging  a  loan  to  Ed- 
ward Thomson  of  the  sum  expressed  in  them. 

2.  The  negotiable  notes  of  Edward  Thomson  to  the  plain- 
tiff, or  to  Smith  and  Nicoll;  produced  in  evidence  by  the 
plaintiff. 

3.  A  settled  account,  signed  by  Mackie,  on  the  part  of 
Edward  Thomson,  and  by  Mr  Worthington  on  that  of  the 
NicoUs. 

4.  Sundry  entries  in  Edward  Thomson's  memorandum 
hook. 

The  correspondence  between  the  Nicolls  and  Edward 
Thomson  is  relied  upon  by  the  plaintiff  as  additional  proof 
of  the  fact ;  and  by  the  defendant's  counsel,  for  the  purpose 
of  disproving  it. 

Upon  this  evidence  the  court  has  only  to  observe,  1.  That 
even  bills  of  exchange  and  negotiable  notes  of  hand  are  pri- 
ma facie  evidence  of  value  received,  as  well  between  the 
original  parlies,  as  third  persons,  so  as  to  throw  upon  the 
party  who  denies  the  fact  the  burthen  of  disproving  it(a). 
The  presumption  is  certainly  not  less  strong  where  the  ac- 
knowledgement of  value  received  is  under  the  seal  of  the 
party.  If  this  be  the  settled  law,  as  the  authorities  cited 
prove  it  to  be,  it  is  not  competent  to  the  defendant  to  shift 
the  burthen  of  proof  by  giving  notice  to  the  plaintiff  that 

(a)  Mandeville  w.  Welch,  5  Wheat.  282  Riddle  vs.  Mandeville,  6  Cranch, 
322.    Chitty  on  Rilh.  nolo  17 
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he  would  be  required  on  the  trial  to  prove  that  the  securities 
under  consideration  were  given  for  value.  rec<sived. 

2.  That  a  settled  account  between  a  creditor  and  his 

debtor  being  proved,  is  prima  facie  evidence  of  the  balance 

.  stated  on  it  having  been  due ;  which  may  nevertheless  be 

impeached  and  disproved  by  pointing  out  errors  in  the  ac- 

counti  and  maintaining  their  existence. 

It  is  insisted,  however,  by  the  defendant's  counsel,  that  the 
consideration  for  these  securities,  admitting  it  to  be  proved, 
flowed  from  Smith  and  Nicoll,  and  that  the  plaintiff  has 
given  no  evidence  of  an  assignment  by  them  to  him.  But, 
without  noticing  the  agreement  between  the  plaintiff  and  the 
United  States  as  to  the  interest  of  Smith  and  Nicoll,  repre- 
sented by  the  plaintiff;  it  may  be  observed,  that  if  the 
NicoIIs  and  Edward  Thomson  were  contented,  and  so 
agreed,  that  these  securities  should  be  given  to  the^lain- 
tiff  for  debts  originally  due  by  Edward  Thomson  to  Smith 
and  Nicoll,  it  cannot  be  essential  to  the  plaintiff's  recoverjr 
in  this  case,  that  he  should  produce  a  written  assignment  by 
Smith  and  Nicoll  to  him.  If  the  plaintiff,  as  between  himself 
and  Smith  and  Nicoll,  be  not  entitled  beneficially  to  the  pro- 
perty in  dispute,  or  to  its  proceeds,  that  is  a  matter  to  be 
settled  between  them,  and  can  form  no  question  in  this 
cause.  That  Edward  Thomson  assented  to  this  arrange- 
ment is  proved,  prima  facie,  at  least,  by  the  securities  them- 
selves ;  and  the  objection  relied  upon  cannot  with  propriety 
be  urged  by  the  United  States,  who  claim  the  property  in 
dispute  as  belonging  to  him. 

The  second  objection  to  the  plaintiff's  title,  and  the  one 
mainly  relied  upon,  is,  that  the  transactions  between  the 
plaintiff,  and  Smith  and  Nicoll,  and  Edward  Thomson, 
upon  which  the  transfers  of  the  property  in  dispute  were 
founded,  were,  as  they  respected  the  United  States,  fraudu- 
J^nt  and  void.  Whether  they  were  so  or  not,  will  be  sub* 
mitted  to  the  decision  of  the  jury  upon  the  evidence  which 
has  been  given,  after  the  court  has  stated  some  general 
principles  oriaw  to  assist  them  in  their  investigation. 

The  first  inquiry  is,  What  is  fraud  1     From  a  view  of  all 
that  has  been  said  by  learned  judges  and  jurists  upon  this 
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subject,  it  may  be  safely  laid  down,  that,  to  coottitote  actual 
fraud  between  two  or  more  persons  to  the  prejudice  of  a 
third,  contrivance  and  design^  to  injure  such  third  person, 
by  depriving  him  of  some  right  or  otherwise  impairing  it, 
must  be  shown.  In  the  case  of  Chesterfield  vs.  Jansen(a), 
Lord  Hardwicke  terms  it  dolus  mains.  Lord  Coke  defines 
covin,  to  be  a  secret  assent  determined  in  the  hearts  of  two 
or  more,  to  the  defrauding  and  prejudice  of  another(&).  The 
acts  of  13th  Eliz.  ch.  5,  and  27th  Eliz.  ch.  4,  which  did  lit- 
tle more  than  «ffirm  the  doctrines  of  the  common  law,  afibrd 
substantially  the  same  definition.  The  case  stated  by  lord 
Mansfield,  in  Worsley,  <&c.  vs.  Demattos,  &c.(c),  of  a  per- 
son, who,  knowing  that  a  creditor  has  obtained  judgment 
against  his  debtor,  buys  the  debtor's  goods,  though  for  a  full 
price,  with  a  view  to  defeat  the  execution  of  the  creditor,  is 
a  strong  illustration  of  the  same  principle ;  the  purchase 
was  declared  to  be  fraudulent,  not  because  a  man  may  not 
lawfully  purchase  the  property  of  a  defendant  against  whom 
the*'e  is  a  judgment,  but  because  of  the  intention  with  which 
it  was  made. 

The  question  then  for  you  to  decide  will  be,  whether  the 
transactions  between  these  parties,  which  are  alleged  to  have 
been  fraudulent,  were  contrived  or  intended  to  delay  or  de- 
feat the  United  States  of  the  debts  due  to  them  by  Edward 
Thomson,  or  otherwise  to  prejudice  their  rights.  How  far 
the  Nicolls  might  lawfully  take  care  of  their  own  interests, 
although  by  doing  so  the  United  States  might  thereoy  be 
prejudiced,  will  be  seen  when  we  com^  to  consider  more 
particularly  the  alleged  instances  of  fraud  which  have  been 
relied  upon.  But  previous  to  this  examination  it  may  be 
proper  to  lay  down  the  following  principles,  which  seem  to 
be  incontrovertible. 

1.  That  actual  fraud  is  not  to  be  presumed,  but  ought  to 
be  proved  by  the  party  who  alleges  it. 

2.  If  the  motive  and  design  of  an  act  may  be  traced  to 
an  honest  and  legitimate  source,  equally  as  to  a  corrupt  one, 

(a)  S  Vm.  165. 

(ft)  Co.  UtS67,e. 

(e)  1  Bor.  474.    See  alto  Cftdogan  m.  KeDoet.  Cowp.  4S4. 
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the  former  ought  to  be  preferred.  This  is  but  a  corollary 
to  the  preceding  principle. 

3.  If  the  person  against  whom  fraud  is  alleged,  should  be 
proved  to  have  been  guilty  of  it  in  any  number  of  instances ; 
still  if  the  particular  act  sought  to  be  avoided  be  not  shown 
to  be  tainted  with' fraud,  it  cannot  be  affected  by  those  other 
frauds,  unless  in  some  way  or  other  it  be  connected  with  or 
form  a  part  of  them. 

It  may  be  proper  in  this  place  to  observe,  in  relation  to 
the  frauds  alleged  to  have  been  committed  by  Bailey  and 
Edward  Thomson,  to  the  prejudice  of  the  United  States ;  that 
they  cannot  affect  the  rights  of  the  plaintiff  or  of  Smith  and 
Nieoll,  unless  it  be  proved  to  your  satisfaction  that  Bailey 
was  at  the  time  he  committed  th^m  the  general  agent  of 
those  parties,  or  that  he  committed  them  in  some  transac- 
tion within  the  scope  of  a  special  agency,  and  in  connexion 
with  or  otherwise  affecting  these  securities. 

The  first  instance  of  alleged  fraud,  by  the  plaintiff,  or  by 
Smith  and  Nieoll,  is  the  taking  of  these  securities  from  a 
man  known  by  those  persons  to  be  a  debtor  to  the  United 
States,  and  believed  by  them  to  be  in  a  state  of  insolvency. 

But  this  is  not  a  fraud  even  in  England,  unless  the  security 
be  given  in  contemplation  or  on  the  eve  of  bankruptcy,  and 
unless  the  assignment  or  transfer  in  favour  of  such  preferred 
creditor  or  creditors,  exhaust  the  whole  estate  of  the.  debtor, 
or  approach  so  near  as  that  the  exception  is  merely  coloura- 
ble(a}.  But  in  a  case  where  the  bankrupt  law  does  not  ap- 
ply, there  can  be  no  doubt  that  a  debtor  may  lawfully  give  a 
preference  to  a  particular  creditor  or  set  of  creditors;  if  there 
be  a  delivery  of  possession  where  it  can  be  done,  although 
his  other  creditors  may  thereby  be  hindered  or  delayed  in  pay- 
ment of  their  debts.  The  cas6  of  Holbird  vs.  Anderson(&)* 
is  a  strong  case  in  support  of  this  principle.  How  far  the 
right  of  preference  of  the  United  States  can  be  affected  by 
an  assignment  of  their  debtor  for  the  benefit  of  his  credi- 
tors, will  be  considered  under  another  head. 

(a)  iBur.  478— 481. 

[h)  6  Tr.  Rap.  286.     See  also  8  Tr.  Rep.  621 

Vol.  IV.— 2  N 
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The  other  iostances  of  alleged  fraud  are — 

2.  Alteration  in  the  form  of  the  memorandum  to  the  re- 
spondentia bonds,  thereby  making  the  homeward  cargoes 
deliverable  to  order. 

3.  Taking  bills  of  sales  of  Edward  Thomson's  vessels,  by 
the  plaintiff  or  by  Smith  and  Nicoll ;  surrendering  them  on 
arrival  of  the  vessels,  and  then  taking  new  ones;  practised 
by  those  persons,  in  repeated  instances,  prior  to  the  year 
1825. 

4.  Having  on  board  these  vessels  on  their  arrival  double 
papers;  that  is  to  say,  a  general  bill  of  lading  of  the  whole 
homeward  cargo,  and  also  several  bills  of  lading  of  the  parts 
covered  by  the  reispondentia  bonds  and  outward  bills  of 
lading.  | 

5.  Upholding  i%e  credit  of  Edward  Thomson  by  the 
Nicolls;  although  the  desperate  state  of  his  affairs  was 
Vnown  to  them.      | 

'6.  Antedating  the  respondentia  bonds  to  make  them  con- 
form to  the  outward  bills,  of  lading. 

7.  Want  of  possession  of  the  vessels  and  cargoes  covered 
by  the  plaintiff's  securities. 

Lastly,  the  persuasions  used  by  the  Nicolls,  to  induce  Ed- 
ward Thomson  to  trade  on  the  credit  for  duties  allowed  by 
the  United  States. 

It  may  be  sufficient  for  the  present  to  observe,  generally, 
that  these  acts,  nor  either  of  them,  although  they  should  be 
proved  to  the  satisfaction  of  the  jury,  are  or  is, jper  se,  fraudu- 
lent. This,  it  is  believed,  may  be  satisfactorily  shown  by  a 
more  particular  consideration  of  these  acts  of  alleged  fraud. 

1 .  As  to  the  alteration  in  the  form  of  the  memorandum  :  it 
will  be  sufficient  to  observe  that  no  principle  of  law  has  been 
referred  to,  or  case  cited,  to  countenance  this  objection.  It 
would  on  the  contrary  seem  to  have  been  strictly  correct  to 
make  the  alteration  in  a  case  where  the  outward  and  home- 
ward cargoes  were  transferred,  not  absolutely,  but  merely  as 
collateral  security,  if  the  debt  for  which  they  were  pledged 
should  not  be  paid  on  the  arrival  of  the  vessel,  or  be  other- 
wise secured  according  to  the  stipulations  of  the  bond. 

2.  As  to  the  practice  of  the  plaintiff  and  of  Smith  and 
Nicoll  prior  to  the  year  1825,  in  surrendering  the  bills  of  sale 
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which  they  had  obtained  of  Edward  Thomson's  vemelt  upon 
their  arrival,  and  then  renewing  them  as  soon  as  those  ves- 
sels had  been  entered ;  should  it  be  admitted,  (which  I  am 
not  to  be  understood  as  admitting),  to  have  been  fraudulent 
as  it  concerned  the  United  States;  it  is  not>easy  to  perceive 
how  it  can  be  made  to  infect  with  fraud  the  bills  of  sale  made 
to  the  plaintiff  in  July  and  October  1625 ;  which  never  were 
surrendered,  but  on  the  contrary  were  used  as  the  foundation 
of  the  plaintiff's  claim  to  the  possession  of  the  vessels,  which 
they  respectively  conveyed  immediately  on  their  arrival  in 
1826.  If  there  has  been  any  evidence  given  to  connect 
these  transactions  together,  so  as  to  bring  them  within  the 
operation  of  one  of  the  principles  befor^  mentioned,  the  jury 
will  judge  of  it. 

3.  As  to  the  double  papers  oh  board  of  these  vessels :  the 
question  is,  were  they  contrived  with  a  view  to  defraud  the 
United  States  of  the  duties  on  the  cargoes  of  those  vessels, 
or  may  not  a  legitimate  purpose  for  the  use  of  them  be  fairly* 
presumed  9  Let  it  always  be  kept  in  mind,  that  these  cargoes 
were  not  sold  to  the  plaintiff,  but  were  merely  pledged  as 
collateral  security.  If  on  their  arrival  they  were  redeemed, 
they  would  then  become  the  absolute  property  of  Edward 
Thomson ;  who  would  be  absolved  from  his  obligation  to  de- 
liver the  particular  bills  of  lading  to  the  plaintiff,  and  be 
entitled  to  enter  them  as  owner  under  the  general  bill  of 
lading.  If  they  were  not  redeemed,  then  the  plaintiff  would 
enter  them  as  the  owner  of  the  bills  of  lading  td  order,  and 
which  by  the  agreement  were  to  be  delivered  to  him.  There 
would  seem  therefore  to  have  been  a  fitness  to  this  state  of 
things  in  the  arrangement  now  complained  of. 

4.  That  a  false  representation  by  one  person  of  the  credit 
of  another,  by  which  a  third  person  is  deceived  and  injured, 
is  a  fraud  upon  the  parties  so  deceived,  is  undeniable.  A  let- 
ter of  credit,  giving  to  the  person  in  whose  favour  it  is  writ- 
ten a  character  for  solidity,  which  the  writer  knows  to  be 
untrue,  is  -of  this  description.  But  to  uphold  the  credit  of  a 
merchant  by  advances  to. any  amount  made  by  his  friends, 
or  by  his  creditors,  focthe  purpose  of  preventing  his  failure, 
and  of  enabling  him  to  go  on,  under  the  expectation  that  he 
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may  thereby  acquire  the  means  of  discharging  bis  debts,  and 
of  maintaining  a  standing  in  the  commercial  world ;  has  never 
yet  been  decidrd,  by  any  English  or  American  court,  to  be  a 
fraud  upon  any  third  person,  who,  misled  by  appearances,  may 
have  dealt  with  and  given  credit  to  the  person  so  assisted. 
No  case  resembling  it  has  been  produced  or  alluded  to. 
There  is,  in  fact,  an  absence  of  that  kind  of  suggestio  falsi, 
or  suppressio  veri,  which  the  law  considers  as  amounting  to 
actual  or  even  constructive  fraud. 

It  is  insisted  that  the  conduct  of  the  Nicolls,  in  this  par- 
ticular, was  a  contrivance  to  give  a  false  cfedit  to  Edward 
Thomson  at  the  customhouse,  for  the  purpose  of  enabling 
him  to  defraud  the  United  States  of  their  duties  on  the  goods 
entered  in  his  name.  But  is  this  likely?  If  the  custom- 
house officers  were  faithful  to  the  duties  which  the  law  im- 
posed upon  them,  and  which  they  had  solemnly  engaged  to 
perform ;  how  was  it  possible  that  the  United  States  could  be 
defrauded,  or  in  any  manner  prejudiced  by  such  a  contriv- 
ance? Their  duty  was  to  retain  the  custody  of  the  teas  un- 
der their  own  lock  and  key  until  the  duties  were  paid,  or 
such  security  given  as  should  be  entirely  satisfactory  to  them. 
Could  it  have  entered  into  the  minds  of  any  persons,  that 
officers  so  bound  and  so  confided  in  by  their  country,  could 
so  far  betray  their  trust,  as  to  open  the  doors  of  their  ware- 
houses to  Edward  Thomson,  to  take  out  teas  whenever  and 
to  whatever  amount  he  pleased  without  permits,  and  without 
paying  or  securing  the  duties  upon  them  ;  by  giving  solid  and 
satisfactory  sureties  to  pay  them  when  they  should  become 
due  ?  It  is  the  sufficiency  of  the  sureties,  and  not  that  of  the 
principal,  that  the  law  looks  to;  I  am  not  to  be  understood 
as  saying  that  the  conspiracy  or  contrivance  imputed  to  these 
parties  was  not  or  could  not  have  been  in  their  contempla- 
tion. But  when  we  are  upon  the  subject  of  motives  and  in- 
tention, the  improbability  of  their  existence  deserves  con- 
sideration. If,  indeed,  the  illegal  abduction  of  the  teas,  with 
the  anticipated  and  known  connivance  of  the  customhouse 
officers,  formed  a  part  of  the  contrivance,  a  case  of  fraud 
would  be  made  out;  and  it  ^Jfll  be  for  the  jury  to  decide 
whether  the  participation  of  the  plaintiff,  or  of  Smith  and 


JANUARY  TERM  1830.  301 

[Coatrd  v$.  Nieoll.'] 

Nicolli  ID  those  disgracefal  traDsactions,  is  made  oat  bty  the 
eTidence  in  the  cause. 

5.  I  pass  over  the  next  objection,  with  this  single  ol^serva- 
tioD ;  that  the  indorsement  of  the  outward  bills  of  lading  to 
the  plaintiff  for  a  full  consideration,  (if  it  should  be  the 
opinion  of  the  jury  that  such  was  the  fact),  transferred  to 
him  the  property  mentioned  in  them ;  and  if  the  bonds  with 
the  memorandum  annexed  were  agreed  by  the  pjarties  to 
form  parts  of  the  securities  to  be  given  to  the  plaintiff,  there 
was  no  impropriety,  much  less  fraud,  in  antedating  the  latter 
so  as  to  make  them  conform  to  the  former. 

6.  The  objection,  that  possession  of  the  ships  and  their 
cargoes  was  not  delivered  at  the  time  they  were  tiansferred, 
was  so  fully  refuted  by  the  supreme  court,  in  the  case  of 
Conard  M.  The  Atlantic  Insurance  Company ;  that  it  would 
be  a  waste  of  time  for  this  court  to  notice  it  further  than  by 
obsejrving,  that  the  outward  cargoes  and  their  proceeds  were 
mortgaged,  not  conveyed  absolutely  to  the  plaintiff*  .hat  the 
ships  were  at  or  beyond  sea,  at  the  time  thef  were  convey- 
ed; and  that  possession  of  them  was  demanded  and  refused 
by  the  officers  of  the  United  States  as  soon  as  they  arrived. 
These  facts  are  not  disputed,  and  the  legal  result  is,  that  un- 
der these  circumstances  the  want  of  possession  is  not  a 
badge  of  fraud. 

7.  The  last  instance  of  fraud  relied  upon  by  the  defen- 
dant's counsel  is,  that  Edward  Thomson  was  induced  by  the 
Nicolls,  contrary  to  his  own  wishes,  to  trade  upon  the  credit 
for  the  duties  allowed  him  by  the  United  States,  instead  of 
holding  his  funds  in  order  to  discharge  those  duties  when 
they  should  become  payable. 

To  this  objection  it  has  been  asked,  and  it  seems  to  the 
court  with  great  propriety,  for  what  other  purpose  was  the 
extended  credit  of  two  years  given,  but  to  enable  the  owner 
of  teas  in  store,  or  on  bond,  to  trade  on  his  capital  in  the 
mean  time  ?  If  it  was  a  fraud  in  him'  to  employ  his  capital 
otherwise  than  in  retaining  it  to  meet  the  claim  of  the  Uni- 
ted States  at  the  expiration  of  the  mo  years,  it  is  difficult 
to  perceive  the  advantage  which  the  credit  bestowed  upon 
him,  or  the  policy  of  the  law  in  granting  it.     And  if  it  was 
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DQjt  a  fraud  in  Edward  Thomson  so  to  employ  bis  capital ;  it 
coii(ld  Dot  be  so  in  the  Nicolls  to  influence  him  to  exercise 
the  privilege  to  which  he  was  legally  entitled. 

I  now  pass  from  the  question  of  IVaud  to  other  objections 
to  the  plaintifi''s  right  of  recovery,  which  not  having  occur- 
ed  in  the  case  of  Conard  vs.  The  Atlantic  Insurance  Com- 
pany, will  demand  particular  attention. 

3.  The  third  objection  to  the  plaintiff^'s  recovery  is  found- 
ed upon  an  acknowledged  variance,  though  to  a  very  trifling 
amount,  in  the  number  and  description  of  the  boxes  or  pack- 
ages of  teas  between  the  declaration  and  the  proof. 

1^0  not  understand  the  objection  as  being  urged  to  the 
extent  of  defeating  the  action  altogether ;  since  the  counsel 
who  urged  it  could  not  but  know  that  a  mere  variance  as  to 
number,  magnitude,  extent,  &q.  is  immaterial,  even  in  crimi- 
nal prosecutions,  unless  the  quantum  be  descriptive  of  the 
nature  of  the  charge  or  claim(a}.  The  objection  is  no 
doubt  intended  to  apply  to  the  damages  claimed  by  the 
plaintiff*,  in  case  the  jury  may  legally  give  any  in  this  case. 
As  to  this  view  of  the  subject,  I  take  the  rule,  in  ordinary 
cases,  to  be,  that  the  plaintiff*  can  only  recover  according  to 
his  proof,  where  that  falls  short  of  the  number,  &c.  stated 
in  the  declaration ;  but  if  it  exceed,  the  plaintiff*  cannot  re- 
cover beyond  what  his  declaration  demands. 

Although  the  agreements  between  the  plaintiff*  and  the 
United  States  and  their  counsel,  might,  in  this  case,  vary  this 
rule  unfavourably  to  the  United.  States ;  still,  as  the  difference 
between  the  number  of  chests  stated  in  the  declaration,  and 
those  given  in  evidence,  is  trifling  in  amount,  I  shall  direct 
the  jury  to  adopt  the  rule  in  ordinary  cases,  as  already  men- 
tioned. 

4.  The  next  objection  is  of  a  more  serious  character.  It 
is  insisted  that  the  transfers  made  by  Edward  Thomson  to 
the  plaintiff*,  under  which  he  claims  the  proceeds  in  ques- 
tion, divested  him  of  all,  or  nearly  all,  of  his  property  ;  and 
that  the  plaintiff*,  in  respect  to  the  right  of  preference  of  the 
United  States,  is  to  be  treated  as  a  trustee  or  general  assignee 

(a)  Stirk.  Evid.  1628, 1586. 
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of  the  effects  of  Edward  ThomsoD,  within  the  meaning  ttf  the 
sizly-fifth  section  of  the  duty  act  of  the  2d  March  1799. 

I  take  the  role,  as  now  well  settled  by  the  sapreme  court, 
to  be^  that  the'  preference  of  the  United  States  does  not  ex- 
tend to  cases  where  the  debtor  has  not  made  an  assignment 
of  the  whole .  of  his  property.  If  the  assignment  leave  out 
a  tiivlal  part  of  his  property,  lor  the  purpose  of  evading  the 
act  giving  the  preference,  it  will  be  coi^sidered  as  a  fraud 
upon  the  law,  and  the  court  will  treat  it  as  a  total  di- 
vestment(a). 

But  does  this  role,  or  the  reason  upon  which  it  is  founded, 
apply  to  a  mortgage  of  the  whole  of  the  debtor's  property  ? 
I  ask  the  question,  and  shall  reason  upon  it  without  mean- 
ing to  decide  it ;  since  it  was  not  made  or  discussed  at  the 
bar.  On  the  contrary,  and  for  that  reason,  I  shall  instruct 
the  jury  to  consider  these  transfers  as  absolute,  so  far  as  they 
concern  the  right  of  preference  claimed  by  the  United  States. 

The  difference  between  a  mortgage,  and  an  absolute  con- 
veyance of  the  whole  of  the  debtor's  estate  and  effects  for 
the  benefit  of  a  particular  creditor  or  set  of  creditors,  is, 
that  in  the  latter  case  he  divests  himself  of  the  whole,  not 
only  of  his  property,  bat  of  his  credit,  and  his  intention  to 
do  so  is  apparent  from  the  act  itself.  If  he  be  a  merchant, 
he  must  stop ;  and  the  conclusion  is  inevitable,  that  the  con- 
veyance was  made  with  a  view  to  a  legal  insolvency. 

But  a  mortgage  does  not  necessarily  divest  the  mortgagor 
of  the  whole  of  the  property  which  it  conveys.  An  equity 
of  redemption  still  remains  in  him,  which  is  property,  i^rth 
to  the  owner  of  it  all  the  difference  between  the  value  of  the 
pledge  and  the  sum  for  which  it  is  pledged ;  which  he  may 
sell  and  convey,  or  devise  ;  which  will  descend  ;  and  may  be 
levied  upon  under  an  execution.  Suppose  that,  from  some 
of  those  circumstances  which  are  constantly  occurring  to 
raise  or  to  depress  the  market  for  particular  i^rticles  of  com- 
merce, the  teas  in  question  had  been  worth,  at  the  period  of 
importation,  greatly  more  than  the  amount  for  which  these 
securities  were  given  ;  the  excess  would  have  belonged,  not 
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to  the  plaintitf",  but  to  Edward  Thomfoa ;  in  which  eoeni 
it  would  appear  that  no  act  of  legal  insoWenoy  had  beea 
comniitted ;  and  yet  it  was  coramitted.  if  at  all,  at  the  time 
the  securities  or  mortgages  were  given. 

Neither  does  it  follow  that  such  a  mortgage  as  has  been 
spoken  of  destroys  the  credit  of  the  debtor,  compels  him  (if 
a  merchant)  to  stop,  or  that  it  is  given  in  contemplation  of  a 
legaP  insolvency.  The  reverse  would  seem  to  be  the  case, 
since  (if  the  transaction  be  bona  fide)  the  mortgage  can  be 
preferred  to  an  absolute  conveyance,  for  no  other  purpose 
but  to  avoid  those  consequences.  I  say,  if  made  bona  fide^ 
because  I  admit,  that  if  the  mode  of  conveyance  by  way  of 
mortgage  or  pledge  be  a  mere  device  to  defeat  the  right  of 
preference  of  the  United  States,  (a  fact  to  be  decided  by.all 
the  circumstances  of  the  case),  it  would  be  a  fraud,  and  the 
mortgagee  would  be  treated  as  a  trustee  to  the  extent  of  the 
claim  of  the  United  States. 

I  shall  pursue  this  inqpiry  no  farther;  since,  for  the  rea- 
son oeforo  mentioned,  I  shall  instruct  the  jury  to  consider 
these  securities^ in  reference  to  the  question  now  under  con- 
sideration, as  if  they  were  absolute  transfers. 

Evidence  has  been  given  in  this  cases  that  Edward  Thorn- 
continued  his  commercial  transactions  as  usual,  until  the 
16th  or  17th  of  November  1825,  when  the  Nicolls  entered 
up  judgments  against  him,  which  entirely  prostrated  him,  no 
that  on  the  19th  of  that  month  he  made  a  general  assign- 
ment for  the  benefit  of  his  creditors.  The  questions  then  for 
.the  jury  under  this  head,  will  be,  1st,  Was  Edward  Thomson 
insol.e/^t  and  unable  to  pay  all  his*debts  at  the  time  whep 
these  securities  were  given  to  the  plaintifi*?  And  2d,  Did  ibttj 
divest  him  of  all  his  property,  (or  if  not,  was  the  part  reserv- 
ed trivial,)  with  intent  to  defeat  the  rights  of  preference  of 
the  United  States?  If  these  facts  are  proved  to  your  satis- 
faction, then  the  transfers  are  to  be  considered  as  construc- 
tively divesting  Edward  Thomson  of  all  his  property,  so  as 
fo  let  in  the  priority  of  the  United  States  against  the  plaintiff. 
The  cessation  from  business  by  Edward  Thomson  after  the 
transfere ,  an  intention  to  make  a  general  assignment,  and  to 
commit  an  act  of  legal  insolvency,  at  the  time  thene  secu- 
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rilief  were  given,  may  be  considered,  if  proved,  as  evidence 
that  they  were  colourable  and  fraudulent  as  to  the  United 
States. 

But  if  Edward  Thomson,  though  unable  to  pay  all  hisdebts, 
did  not  divest  himself  of  all  his  property,  either  actually  or 
constructively;  and  if  the  securities  were  given  bona  fide  to 
secure  debts  justly  due  to  the  plaintiff  in  the  ordinary  course 
of  business;  the  right  of  preference  of  the  United  States  did 
not  attach  as  a  consequence  of  those  securities,  so  as  to  de« 
feat  the  right  of  the  plaintiff  to  the  property  in  question. 

The  facts  that  Edward  Thomson  continued  to  transact  his 
mercantile  business,  and  to  pay  his  debts  as  usual,  and  finally 
made  a  general  assignment,  not  voluntarily,  but  by  compul- 
sion, may,  if  proved  to  your  satisfaction,  be  considered  sis 
evidence  that  these  securities  were  not  colourable,  or  intend- 
ed to.  defeat  the  right  of  preference  of  ihe  United  States. 

5.  The  next  subject  of  your  inquiry  is,  whether  the  home- 
ward cargoes,  forming  parts  of  the  property  in  dispute,  we.e 
the  proceeds  of  the  outward  cargoes  which  were  pledged  to 
the  plaintiff?  Unless  this  fact  be  proved  to  your  satisfac- 
tion, the  plaintiff  shows  no  title  whatever  to  them.  The  evi- 
dence relied  upon  by  the  plaintiff  is: 

Ist.  The  correspondence  in  amount  and  value  between  the 
outward  and  homeward  bills  of  lading  and  invoices ;  except 
in  one  instance,  where  it  was  stated  by  Rodney  Fisher  part 
of  the  outward  cargo  was  used  for  the  disbursements  of  the 
ship. 

2d.  The  delivery  of  the  homeward  bills  of  lading  to  the 
plaintiff,  immediately  on  their  arrival,  by  Peter  Mackie,  the 
confidential  and  chief  clerk  of  Edward  Thomson,  before  his 
fkilure,  and  one  of  his  general  assignees ;  through  whose 
hands,  and  by  whose  agency,  it  is  insisted,  all  these  nego- 
tiations, from  their  commencement,  were  transacted,  and 
who  knew,  better  than  any  other  person,  to  whom  the  respec-. 
tive  bills  of  lading  belonged. 

3d.,  The  evidence  of  Peter  Mackie,  which  you  have  heard. 

The  fact  must  be  decided  by  the  jury,  upon  this  and  any 
opposing  evidence  given  on  the  part  of  tiie  defendants. 

'6.  It  is  next  objected  that  the  securities  in  question  were 
Vol.  IV.— 2  O 
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given  in  consideration  of  re$pontibUUit»  entered  into  by 
the  NicollB,  end  not  for  moneys  actaally  paid  by  them  for,  or 
lent  to,  Edward  Thomson. 

In  Conard  va.  The  American  Insurance  Company,  it  was 
objected  that  the  debt  for  which  the  respondentia  and  oti^r 
securities  were  givenj  was  of  too  contingent  a  nature  to  up- 
hold a  mortgage  as  collateral  security.  In  answer,  it  was 
said  by  the  judge  who  delivered  the  opinion  of  the  court, 
"We  know  of  no  principle  or  decision  to  warrant  this  con- 
clusion. Mortgages  may  as  well  be  given  to  secure  future 
advances  and  contingent  debts,  as  those  that  already  exist, 
md  are  certain  and  due.  The  only  question  is  the  bona 
ndes  of  the  transaction." 

I  understand  the  objection  now  made  to  apply  to  the  dis- 
charge by  the  Nicolls  of  Edward  Thomson's  respondentia 
bonds  to  the  New  York  insurance  offices.  There  is  no  proof. 
It  IS  said,  Uii^t  Uiese  were  paid  by  the  Nicolls,  but  merely 
that  they  made  themselves  responsible  to  those  offices  that 
they  should  be  paid. 

.•.^x^'^^"  "®  satisfied,  from  the  evidence  before  you.  that 
the  Nicolls  discharged  Edward  Thomson  from  those  debts, 
by  tiikiog  up  and  delivering  over  to  him  the  evidence  of 
tiiem,  Edward  Thomson  from  Uiat  moment  became  the 
debtor  of  the  person  who  had  Uius  discharged  him  j  and  it  is 
not  important  to  the  pkintiff's  recovery  in  this  case  to  prove 
how  the  arrangement  was  made  with  those  creditors,  and 
that  actual  payment  was  made  at  tiie  time  when  the  se<<d^es 
in  question  were  given.  I  know  of  no  principle  which  pre- 
vents  a  person  from  taking  a  valid  security,  by  respondentia 
or  otherwise,  in  consideration  of  responsibilities  entered  into 
by  him  for  debts  due  by  the  person  giving  them,  which  he 
afterwards  pays  off  or  satisfies,  and  from  which  he  had  dis- 
charged such  person,  as  against  his  original  creditor 

7.  It  18  objected,  on  Uie  part  of  the  defendant,  that  the  se- 
curities in  question  are  usurious,  inasmuch  as  they  cover 
interest  on  the  debts  due  by  Edward  Thomson  to  the  Nicolls 
from  a  period  antecedent  to  the.  loans  or  advances  which 
created  the  debts.  If  this  should  appear  to  the  jury  to  £ 
the  f^  the  charge  of  usury  is  made  out,  and  the  securitiS 
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would  be  Yoidy  according  to  the  law  of  the  itate  of  New 
Tork.  Bat  the  law  of  this  state  is  otherwise;  it  does  not 
avoid  the  secority,  bat  merely  pieyenta  the  creditor  from 
recoYering  more  than  the  legal  interest.  Whether  more 
than  legal  interest  was  covered  by  these  secnrities,  or  any, 
or  either  of  them;  and  whether  they  were  ezecated  in  this 
etate  or  m  the  state  of  New  Tork ;  are  qoestions  for  the  de- 
cision of  the  jary* 

If  the  objection  is  intended  to  apply  to  the  marine  interest 
merely,  it  presents  a  different  sabject  for  consideration. 
Marine  interest  is  allowable,  thoagh  exceeding  the  rate  of  le- 
gal interest,  as  a  compensation,  not  for /or&earancs,  bat  for 
the  risk  which  the  lender  assumes,  by  which  both  principal 
and  interest  may  be  lost  by  the  casualties  of  the  voyage. 
As  to  that,  the  question  turns  solely  upon  the  bona  fides  of 
the  transaction — whether  the  security  given  be  a  bona  fide 
marine  contract,  bottomed  upon  property  of  sufficient  value 
on  board  and  at  the  risk  of  the  lender,  or  is  a  mere  device 
to  cover  an  usurious  transaction  ;  and  whether  it  was  the  one 
or  the  other  in  the  present  case»  are  questions  for  the  jury  to 
decide. 

8.  The  last  objection  to  the  plaintiff's  right  to  recover  is, 
that  the  conveyances  and  securities  given  by  Edward  Thomson 
to  the  plaintiff  amounted  to  acts  of  Jsgal  hankruj^cy;  in  cohse-* 
quence  of  which  the  preference  of  the  United  States  attach- 
ed, and  the  plaintiff  is  to  be  considered  as  a  trustee  to  the 
extent  of  the  claims  of  the  United  States.  The  argument  is, 
that  these  conveyances  and  securities,  considering  them  as 
one  transaction,  would,  according  to  the  bankrupt  laws  of 
England,  amount  to  an  act  (f  hankntptcy;  and  that  the  sixty- 
fifth  section  of  the  duty  act  of  the  2d  of  March  1799,  was 
intended  to  give  to  the  United  States  a  right  of  preference 
firom  the  time  when,  according  to  tha^.  law,  an  act  of  bank- 
ruptcy was  committed. 

This  is  by  no  means  the  opinion  of  the  court.  The  sec- 
tion refers  to  state  bankrupt  laws ;  and  pefhaps  to  a  bank- 
rupt law  of  the  United  States,  when  one  should  pass ;  but 
could  have  no  reference  whatever  to  the  bankrupt  laws  of 
England.     Nor  does  it,  in  my  opinion,  refer  the  right  of 
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preference  of  the  United  States  to  an  act  of  bankrvptey  un- 
accompanied by  some  other  act. 

To  understand  the  meaning  of  this  section;  we  must  con- 
strue the  enacting  clause  and  the  proviso  together.  The 
former  declares  no  more  than  that  in  all  cases  of  insolven- 
cjf  or  where  an  estate  in  the  hands  of  an  executor,  adminis- 
trator or  assignees,  should  be  insufficient  to  pay  all  the  debts 
of  the  deceased,  the  debts  due  to  the  United  States  should  be 
first  satisfied  by  those  persons.  It  provides  for  only  two 
cases,  viz.  a  living  insolvent,  having  an  asHgnee^  and  a  dead 
insolvent,  represented  by  executors  or  administrators. 

But  the  inquiry  would  naturally  have  arisen  in  the  mind 
of  the  legislature ;  how  is  the  expression  inaohency  to  be 
understood  ?  This  is  explained  by  the  proviso ;  for  which 
purpose  alone,  it  is  apparent,  it  was  introduced.  It  declares 
that  the  expression  shall  extend  to  the  following  case,  viz. 

1st.  Where  a  debtor,  not  having  sufficient  property  to  pay 
all  his  debts,  shall  make  a  voluntary  assignment  thereof  for 
the  benefit  of  his  creditors. 

2d.  Where  his  estate  and  effects  have  been  attached  on  ac- 
count of  his  being  an  absconding,  concealed,  or  absent 
debtor. 

3d.  To  cases  in  which  an  act  of  legal  bankruptcy  shall 
have  been  committed ;  that  is,  as  the  construction  of  the 
proviso  in  connexion  with  the  enacting  clause  seems  neces- 
sarily to  require^  to  cases  where  the  property  is  in  the  hands 
of  assignees,  not  by  voluntary  assignment  only,  but  by  as- 
signment made  in  virtue  of  any  state  bankrupt  law,  or  (pos- 
sibly) of  any  bankrupt  law  of  the  United  States  which  might 
thereafter  be  passed. 

Therq  must  be  an  assignment,  either  voluntary  or  compul- 
sory, or  else  there  can  be  no  assignee  to  be  made  liable  to 
the  United  States  under  the  enacting  clause.  If  a  mere  act 
of  bankruptcy  be  sufficient  to  give  rise  to  the  preference  of 
the  United  States  from  the  moment  of  its  commission,  where 
is  the  assignee  who  is  first  to  satisfy  the  claims  of  the  Uni- 
ted States  out  of  the  estate  of  the  debtor,  under  the  penalty, 
stated  in  the  enacting  clause,  of  satisfying  it  out  of  his  own 
estate. 
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If  it  be  said  that  when  the  anignment  of  the  baoknipt's 
estate  shall  be  made,  the  preferencJB  of  the  United  States 
will  relate  back  to  the  act  of  bankruptcy  so  as  to  overreach 
intermediate  bona  fide  secnrities  given  by  the  insolvent  to 
creditors:  I  can  only  answer,  that  the  assumption  is  altogether 
gratuitous,  and  receives  no  countenance  from  any  part  of 
this  or  any  other  act  on  this  subject. 

The  last  question  to  be  decided  is,  whether  the  jury  are 
prevented  by  the  agreement  between  the  plaintiff  and  the 
United*6tates  or  their  counsel,  or  by  the  delivery  of  the  pro- 
perty levied  upon  by  the  defendant  to  the  plaintiff  under  the 
agreement,  from  giving  damages  in  this  case?  I  am  clearly  of 
opinion  that  they  are  not.  As  to  the  surrender  of  the  prot 
perty  to  the  plaintiff,  that  could  not,  in  an  ordinary  case,  if 
put  into  the  form  of  a  plea,  bar  the  right  of  the  plaintiff  to 
damages  46r  an  illegal  taking,  unless  it  were  surrendered  by 
the  defendant,  and  received  by  the  plaintiff  in  saiisf  action 
of  damages.  But  so  far  from  the  accord  in  this  case  having 
been  in  stUttfaction  of  damages,  the  bond  expressly  stipu- 
latesHhat  it  is  to  be  "  without  prejudice  to  any  existing  right." 

The  jury  may  therefore  give  such  reasonable  damages  as 
the  plaintiff  has  actually  sustained  by  the  seizure  and  de- 
tention of  the  property  in  dispute,  in  case  they  should  be  of 
opinion  that  the  plaintiff  is  entitled  to  that  property  or  to  its 
proceeds.  They  ought  not  to  give  vindictive  or  speculative 
damages. 

Upon  the  whole,  if  the  plaintiff  has  established  his  right  of 
property  in  the  ships  and  cargoes  claimed  by  him  under  the 
assignments  and  conveyances  that  have  been  given  in  evi- 
dence to  establish  that  right;  he  is  entitled  lo  their  proceeds 
and  to  your  verdict  in  his  favour,  together  with  such  damages 
as  you  may  think  him  entitled  to.  If,  on  the  other  hand,  he 
has  failed  to  establish  such  right,  or  if  in  your  opinion  his 
title  is  invalidated  by  the  objections,  or  some  one  or  more 
of  them,  made  to  it,  then  the  United  Slates  are  entitled  to  the 
proceeds ;  and  in  that  case  you  ought  to  find  for  the  defen- 
dant." 

The  case  was  submitted  to  this  court  without  argument. 
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by  Mr  Berrien,  attorney  general,  for  the  plaintiff  in  error, 
and  by  Mr  Sergeant  and  Mr  Webster  for  the  defendant 

Mr  Jttsfice  Baldwin  deliyered  the  opinion  of  the  Court. 

This  cause  has  been  submitted  withoat  argument.  It  is  in 
all  its  leading  features,  both  in  the  points  of  law  which  arose 
and  the  evidence  given  at  the  trial,  so  similar  to  the  case  of 
Conard  v$.  The  Atlantic  Insurance  Company,  decided  by 
this  court  at  January  term  1828,  1  Peters,  386,  that  we  do 
not  think  it  necessary  to  enter  into  an  examination  of  the 
principles  on  which  the  judge  submitted  the  cause  to  the 
jury.  They  appear  to  us  to  be  in  perfect  accordance  with 
the  opiaion  delivered  in  that  case,  on  great  deliberation ;  of 
the  entire  correctness  of  which  we  do  not  entertain  a  doubt. 

There  is  no  error  in  the  record  of  the  circuit  court,  and 
the  judgment  is  affirmed,  with  six  per  cent  interest  and  costs. 
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John  W.  Kxnq  and  othbsb,  Affellants  «# •  Jamsb  HAimToir, 
James  Stbickes  aiid  Fbancxs  hd  Wifb,  Hksxkxak  Fvudis, 
Abraham  Hancy  anp  John  Hofkins»  Afpbllses. 

Tbe  eoiii|ilaicuuits»in  ihe  drcoit  court  of  OhljS,  filed  a  bill  to  eoforee  the  ipedfie 
performance  of  a  contrael.  Tbe  bUl  atatea  that  there  ia  a  narphu  of  aeyeral 
huDdred  aCrea,  and  by  actual  meuurement  it  is  fouod  to  be  eight  hundred  and 
•eventy-aix  acrea :  the  <«»tent  having  been  granted  for.  one  tboaaand  five 
bundled  and  thirty  three  and  one-third  acrea ;  beyond  the  quantity  mentioned 
in  the  contract. 

It  ia  a  fact  of  general  notoriety,  that  the  aurreya  and  patents  for  lands  within  the  ■ 
Virginia  militaiy  district,  contain  a  greater  quantity  of  land  than  is  specified 
In  the  grants.  Parties,  when  entering  into  a  contract  for  tbe  purcliase  of  a  tract 
of  land  in  that  district*  and  referring  to  the  patent  for  a  deacription,  of  couiae 
expect  that  the  quantity  would  exceed  the  specified  number  of  acres.  But  so 
laige  an  exceas  aa  in  the  present  case,  can  hardly  be  preaumed  to  liaTe  been 
within  the  expectation  of  either  party.  And  admitting  that  a  strict  legal  inter- 
pretation of  a  contract  would  entitle' the  purchaser  to  the  surplus,  whatever  it 
might  be,  it  by  no  means  follows,  that  a  court  of  chancery  will  in  all  casea 
lend  ita  aid  to  enforce  a  specific  performance  of  such  a  contract.    [iB2i] 

Tlie  powers  of  a  court  of  chancery  to  enforce  a  apecific  execution  of  contracta, 
are  veiy  valuable  and  important  For  in  many  caaes  where  the  remedy  at  law 
for  daraagea  is  not  lost,  complete  Justice  cannot  be  done  without  a  apecific 
execution.  And  it  hu  l>een  almoat  as  much  a  jmatter  of  course  for  a  court  of 
equity  to  decree  a  specific  execution  of  a  contract  for  the  purchaae  of  lands, 
where  in  its  nature  and  dreumatancea  it  ia  unolifectionable,  aa  it  is  to  give 
damages  at  Uw,  where  an  action  wUMie  for  a  breach  of  the  contract.  But 
thia  power  ia  tp  be  exercised  under  th^  sound  discretion  of  the  court,  with  an 
eye  to  the  aubatantial  jusdce  of  the  caae.    [828] 

When  a  party  oomea  into  a  court  of  chancery  aeeking  equity,  he  ia  bound  to  do 
justice^  and  not  ask  the  court  to  become  the  inatiument  of  iniquity.  When  a 
contract  ia  hard  and  destitute  of  all  equity,  the  court  will  leave  parties  16  their 
remedy  at  hiw ;  and  if  that  has  been  lost  by  negligence,  they  must  abide  by 
it.  [828] 
It  is  a  aettled  rule  in  a  bill  for  apecific  performance  of  a  contract,  to  allow  a  de- 
fendant to  ahow  that  it  is  unreasonable,  or  unconaciendous,  or  founded  in  mis- 
take or  other  circumstances  leading  satiafactorily  to  the  condusion  that  the 
granting  of  the  prayer  of  the  bill  would  be  inequitable  and  unjust  Gross  neg- 
ligence on  the  part  of  the  comphdnant  haa  great  weight  hi  cases  of  lliis  kind. 
A  party,  to  entitle  himaelf  to  the  aid  of  a  court  of  chancery  for  a  spedfic  exe- 
cution of  a  contract,  ahould  show  himself  ready  and  desirous  to  perform  his 
part.  [888] 
If  thia  brge  surplus  of  eight  hundred  and  "aeventy-dx  acrea  in  x  patent  tor  one 
thousand  five  hundred  and  thirty-three  and  one  third  acrea  should  bar  tak^n  aa 
included  In  the  original  purchaae,  it  might  well  be  considered  a  case  of  gro$$  . 
inadeqtutey  of  price,    [888] 
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When  there  wee  to  greet  i  iurplue  of  land  in  the  petenC  b^oiid  that  which  it 
ealled  for,  nomiDally ,  aa  that  it  could  hardly  be  preaumed  to  have  been  witUn  the 
view  of  either  of  the  partiea  to  the  contract  of  aale ;  the  court  decreed  a  con- 
veyance of  the  Burpluf,  the  vendee  to  pay  for  the  aame  at  the  average  rate  per 
acre,  with  intereat,  which  the  conaideration  money  mentioned  in  the  contract 
bore  to  the  quantity  of  land  named  in  the  aame.    [380] 

APPEAL  from  the  circuit  court  of  Ohio. 

In  the  circuit  court  for  the  district  of  Ohio,  James  Hamil- 
ton, James  Strickerand  Frances  his  wife,  late  Frances  Hamil- 
ton, heirs  at  law  of  Alexander  Hamilton  and  others,  grantees 
of  Alexander  Hamilton,  filed  a  bill  for  a  specific  perform- 
ance of  a  contract  entered  into  between  Elisha  King,  the 
father  of  John  W.  King,  one  of  the  appellants,  and  Alexan- 
der Hamilton,  on  the  8th  of  February  1815,  for  the  sale  of 
certain  lands  in  the  state  of  Ohio  within  the  Virginia  milita- 
ry district,  between  the  little  Miami  and  the  Scioto  river. 

The  contract  was  in  the  following  terms : 

''I  this  day  sell  to  Alexander  Hamilton  all  my  lands  lying 
on  the  Miami  river,  in  the  state  of  Ohio,  one  thousand  five  hun- 
dred and  thirty-three  and  a  third  acres,  as  by  patent  in  my 
name;  also,  three  hundred  and  thirty-three  and  one  third,  taken 
off  the  lands  patented  in  the  name  of  Sackville  King,  of  one 
thousand  acres.  This  land  of  three  hundred  and  thirty-three 
and  one  third  acres,  taken  from  S.  King's,  is  to  be  done  adjoin- 
ing to  the  entry  ofE.  King's  of  one  thousand  five  hundred  and 
thirty-three  and  one  third.  He,  the  said  Hamilton,  is  bound  to 
pay  to  Elisha  King,  for  this  land,  nine  hundred  and  forty-six 
pounds  sixteen  shillings  of  current  money  of  Virginia,  in 
three  annual  payments,  beginning  December  25,  1805;  then 
to  pay  three  hundred  and  fifteen  pounds  twelve  shillings. 
Also,  in  the  years  of  1806  and  1807,  on  each  CkiiaVs  day,  or 
before,  to  make  the  full  payments,  as  is  above.  The  manner 
and  agreement  made  by  us  is  in  paymept  as  tenders :  the  said 
Hamilton  takes  to  this  country  horses,  to  be  sold  at  twelve 
-  months'  credit,  taking  bond  and  good  security,  which  bonds 
is  lawful  tenders  from  year  to  year;  and,  on  these  tenders 
being  made,  the  said  King  is  bound  to  give  to  the  said 
Hamilton  good  titles  to  the  said  lands.  We  do  bind  ourselves, 
our  heirs,  executors,  administrators,  firmly,  by  these  pre- 
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sents,  in  the  penalty  of  two  thousand  pounds,  in  this  our 
bargain.     Given  under  our  hands  and  seals." 

When  this  contract  was  made,  Elisha  King  had  a  patent 
for  his  entry,  No.  1548.  Sackville  King's  entry,  No  1549,  was 
held  by  him  without  any  title  to  it;  and  afterwards,  in  J 812, 
Sackville  King's  whole  entry  was  conveyed  by  him  to  ano- 
ther, who  now  holds  the  same.  Alexander  Hamilton  entered 
on  No.  1548  immediately  after  his  purchase,  supposed  to  be 
one  thousand  five  hundred  and  thirty-three  and  one-third 
acres;  and,  with  others  holding  under  him,  made  valuable 
improvements  on  it,  and  stilt  holds  possession  of  the«ame. 

The  bill  states  that  Hamilton  continued  to  make  payments 
until  the  22d  June  1809,  at  which  time,  he  having  paid  one 
half  of  the  purchase  money  of  the  tract  estimated  at  one 
thousand  five  hundred  and  thirty-three  and  one-third  acres, 
King  made  a  conveyance  to  him  of  seven  hundred  and 
-sixty-six  and  two-thirds  acres,  supposed  to  be  a  conveyance 
of  one  half  of  the  same.  The  bill  charges,  that  there  was  a' 
largb  surplus  of  several  hundred  acres,  and  that  this  sale  was 
in  gross;  and  insists  on  a  conveyance  of  the  whole  of  the 
lands  in  No.  1548.  The  patent  to  Elisha  King  for  No.  1548 
bears  date  the  10th  of  March  1804,  and  is  for  ^' a  certain  tract 
of  land  containing  one  thousand  five  hundred  and  thirty- 
three  and  one-third  acres,"  as  by  survey  bearing  date  the 
13th  of  April  1792;  and  sets  forth  the  metes  and  bounds, 
according  to  this  survey. 

The  bill  claims  an  allowance  for  the  loss  of  three  hundred 
and  thirty-three  and  one-third  acres  of  Sackville  JCing's 
entry ;  and  proceeds  to  state  and  charge  sundry  payments 
since  the  conveyance  of  the  22d  of  June  1809,  the  last  of 
which  was  made  on  the  26th  of  March,  1818.  It  then  ad- 
mits that  there  was  due  at  the  time  of  filing  the  bill,  on  the 
tract  of  one  thousand  five  hundred  and  thirty-three  and  one-^ 
thirds  acres  (deducting  the  consideration  money  expressed  in 
the  conveyance  for  seven  hundred  and  sixty-six  and  two* 
third  acres,  the  rateable  value  of  the  other  tract  of  three 
hundred  and  thirty-three  and  one-third  acres  which  was  lost, 
and  all  the  subsequent  payments,)  the  sum  of  one  thousand 
Vol.  IV.— 2  P 
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■eyen  hundred  dollars  yet  to  be  paid  by  Hamilton  to  King 
on  the  contract  for  the  one  thousand  five  hundred  and  thirty- 
three  and  one-third  acre  tract ;  which  sum  they  say  they 
were  always  ready  to  pay  since  the  death  of  Ate:(ander  Ha- 
milton, if  they  could  have  procured  a  fair  settlement ;  and 
also,  that  they  are  informed  and  believe  that  Alezander*Ha- 
milton,  when  he  could  have  a  settlement  and  receive  a  title, 
was  always  ready  in  his  life  time  to  make  payments.  The 
bill  then  goes  on  tostatfs  a  number  of  improvements  made 
on  that  part  of  the  land  not  conveyed  by  King  to  Hamilton ; 
which  improvements  are  stated  to  have  been  made  by  Hamil- 
ton and  the  other  appellees,  clainiing  by  purchase  under  him. 
The  bill  then  prays  an  injunction  to  a  judgment  in  eject- 
ment, recovered  at  June  term  1824  for  that  part  of  the  tract 
of  one  thousand  five  hundred  and  thirty-three  and  one-third 
acres,  not  conveyed.  It  asks  a  decree  for  a  conveyance,  on 
payinent  of  the  balance;  and  for  general  relief. 

The  answer  denies  that  the  sale  was  in  gross,  and  also  that 
the  complainants  were  at  any  time  ready  to  perform  the 
agreement,  by  the  payment  of  the  purchase  money  for  the 
tract  which  was  agreed  to  be  sold ;  and  alleges  that  the  pay- 
ment of  the  same  was  evaded  and  delayed,  althpugh  frequent 
promises  of  performance  were  made.  To  this  answer  there 
was  a  general  replication. 

At  January  term  1826,  an  agreement  was  entered  into  by 
the  parties,  (which  being  entered  of  record,  takes  the  place 
of  an  interlocutory  decree,)  in  order  to  uUk  so  much  qf  the 
controversy;  that  there  was  then  due  to  King,  on  the  purchase 
money  and  interest,  one  thousand  eight  hundred  and  ninety- 
six  dollars  eighty-eight  cents,  after  deducting  five  hundred 
and  sixty-six  dollars  sixty-sii  cents  on  account  of  the  land 
sold,  included  in  Sack'ville  King's  patent,  which,  with  inte- 
rest from  that  time,  was  all  that  was  to  be  paid  King,  if  the. 
court  decreed  that  the  contract  covered  the  surplus  above 
one  thousand  five  hundred  and  thfrty-threc  and  oheHhird 
acres,  in  the  entry  1*548.  The  times  for  paying  that  sum 
were  agreed ;  and,  also,  that  on  the  payment,  deeds  should 
be  executed  by  respondents,  covering  the  whole  land,  if  the 
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contract  was  decreed  to  be  in  grow,  and  the  injunction  be 
made  erpetnal  against  the  proceedings  in  ejectment,  &c. 
This  agreement  re^emed  ibr  fntore  decision  the  single  ques- 
tion whether  the  contract  of  sale  was  a  sale  in  gross,  or  by 
the  acre,  as  to  the  land  in  the  entry  1548;  and  concludes  as 
follows:  **  to  avoid  aU  dispute^  it  is  the  ea^ess  underttand- 
ing  (^  the  parties  fibni  the  whole  question  concerning  the  said 
surplus  land  is  reserved  for  fiiture  decision ;  and  all  claims 
for  damages  respecting  failure  in  the  title  for  the  tract  of 
three  hundred  and  thirty-three  and  one-third  acres  of  land,  in 
the  bill,  mentioned,  are  waived." 

At  July  term  1826,  the  court  decreed,  that  the  sale  by 
Biisha  King  to  Alexander  Hamilton,  was  a  sale  of  the  whole 
of  the  land  in  No.-  1548 ;  and  that  the  defendant,  John  W. 
King,  should,  within  two  months,  convey  to  the  complainants, 
in  fee  simple,' with  covenants  of  special  warrantry,  the  lands 
not  already  conveyed  by  E.  King  to  Alexander  Hamilton ; 
Hiat  the  complainants,  within  two  months,  should  pay  the 
balance  agreed,  with  interest ;  and  that  each  #party  should 
pay  their  own  costs  at  or  before  the  next  term  As  to  the 
other  defendants,  the  bill  was  dismissed  generally. 

From  this  decree  John  W.  King  a[ipealed  to  this  court. 

For  the  appellants  it  wa/i  contended,  by.  Mr  Doddridge  : 

1.  That,  under  the  agreement  entered  into  by  the  parties 
So  the  suit  nX  January  term  18fi6,  John  W.  King  reserved 
to  himself  the  right  to  urge*,  as  to  the  surplus  land,  whatever 
could  have  6een  urged  as  to  the  relief  claimed  for  the  land 
not  surveyed,  as  well  as  every  other  separate  defence  which 
he  had  a  right  to  make  as  to  the  surplus,  independent  of  the 
agreement. 

S.  That  no  evidence  was  given  in  the  case  to  establish  the 
fact,  that  the  paymenU  made  by  Hamilton  were  for  the  land 
not  conveyed }  and  that  the  payments  made  were  to  be  ap- 
plied to  tlie  land  which  had  been  conveyed.  So  that,  for 
the  land  not  conyeyed,  nothing  had  been  paid  for  a  period 
of  nineteen  years- 

3.  j^o  possession  of  the  land  not  conveved  was  delivered 
by  King  to  Hamilton. 
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4.  That  the  sale  was  not  a  saleja  gross;  and  the  sale  in 
gross  baying  been  denied  in  the  answer,  and  no  evidence 
given,'  the  court  erred  in  finding  for  the  appellees. 

5.  That  the  appellant  ought  not  to  be  required  in  a  court 
of  equity  to  yield  the  title  4o  sp  large  a  surplus  without 
compensation,  and  without  the  clearest  proof  of  the  agree- 
ment. 

The  law  of  Virginia  regulatinc  lands  under  military  grants, 
declares,  that  as  to  the  surplus  lands  in  a  grant,  any  one  may 
give  the  warrantee  notice  to  survey  the  quantity  included  in 
the  grant;  and  if  he  neglects  or  refuses  to  do  so^he  may, 
after  twelve  months,  apply  to  the  county  court,  and  have  a 
survey  made  for  himself;  and  he  may  then  enteif  the  surplus 
land,  and  thus  become  the  legal  owner  of  it^  This  gives 
the  original  grantee  a  right  of  pre-emption  to  all  the  surplus 
beyond  five  per  cent,  which  is  allowed'in  every  grant.  This 
must  be  done  during  the  life  of  the  original  grantee,  and 
during  the  continuance  of  his  title;  after  a  sale,  and  after  a 
descent  cast,  the  right  to  the  surplus  is  abandoned  by.  the 
state  to  the  grantee. 

In  Ohio,  there  is  no  court  to  which  an  application  for  a 
resnrvey  can  be  addressed ;  and  therefore  the  right  to  the 
surplus  lands  in  the  Virginia  reservation  of  military  lands  in 
that  state  is  complete  in  the  grantee,  unless  it  was  so  great 
as  to  amount  to  a  fraud. 

The  right  therefore  of  King  to  the  whole  land  included 
in  the  grant,  it  being  within  the  Virginia  reservation,  is  com- 
plete. At  law,  it  is  necessarily  so ;  and  this  is  recognized  in 
Taylor  vs.  Brown,  5  Cranch,  234,  24 1 ;  and  it  is  so  in  equity. 
Punlapt^f.  Dunlap,  12  Y^heat.  574* 

The  surplus  lands  are  therefore  to  be  considered  as  hav- 
ing passed  to  Elisha  King,  as  fully  n4  if  the  whole  actual 
quantity  had  been  stated  in  the  grant. 

It  is  next  assumed  as  a  position,  that  whenever  there  is 
an  excess  or  deficiency  of  quantity  of  lands  sold,  and  both 
parties  are  ignorant  of  the  fact  at  the  time  of  the  sale,  equity 
will  relieve  the  party  aggrieved,  by  adding  to  or  reducing 
the  purchase  money  pro  rata ;  and  the  relief  given  proceeds 
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on  the  ground  of  mistake.  In  support  of  this  principle  there 
have  been  decisions  in  the  courts  of  Virginia,  i  Call,  301. 
2  Hen.  and  Munf.  244.  Hall  v$.  Cunningham,  2  Hen.  apd 
Munf.  336.  In  a  note  to  thia  case,  authorities  are  referred 
to  for  the  purpose  of  showing  what  relief  ought  to  be  grant- 
ed onder  certain  circumstances.  2  Hen.  and  Munf.  161, 
179, 175, 177.     1  Hen.  tind  Munf.  20L 

These  authorities  establish :  1.  That  if  the  excess  be  con- 
siderable, and  the  same  of  a  deficiency,  and  each  party  is 
innocent ;  th^re  should  be  a  dissolution  of  the  whole  con- 
tract. 2.  If  the  excess  or  deficiency  be  small,  and  there  has 
been  no  evictions,  there  should  be  an  addition  to  or  deduc- 
tion from  the  gross  sum,  after  the  rateof  the  whole  contract. 
3.  If  deeds  have  been  made  and  possession  given,  and  there 
has  been  an  eviction  of  part,  compensation  should  be  de- 
creed according  to  the  value  at  the  time  of  the  eviction. 
Cited,  also,  S^ranch,  871,  and  note  to  the  same  case,  p. 
375. 

These  cases  show,  that  there  is  a  general  rule  to  give  relief 
where  the  excess  exceeds  five  per  cent;  and  that  this  relief 
will  be  denied  when  the  contract  was  for  a  gross  sum ;  or 
where  the  vendor  had  perfect  knowledge  of  the  land,  and 
the  vendee  had  not,  but  the  vendee  took  upon  himself  the 
risque  as  to  lines  and  quantity.  That  courts  lean  against 
the  estaMishment  of  such  contracts,  having  a  gaming  or  im- 
tnoral  tendency.  That  whatever  may  be  the  terms  of  the 
written  contract,  the  fact  of  a  sale  by  tl^e  acre  or  in  gross, 
lies  in  averment ;  and  consequently,  where  either  of  these 
iai^ts  is  charged  in  the  bill  as  a  ground  for  relief,  and  the 
ground  is  denied  in  the  answer,  the  answer  will  prevail  with-' 
out  prooi  ot  t(  3  fact;  and  the  bill  will  be  dismissed,  the  an- 
swer being  responsive  to  a  material  charge  in  the  bill.  That 
the  words  "  ipore  or  \  ss,"  and  proof  that  the  whole  tract 
was  sold,  are  not  of  themselves  suflicient  .c  p  event  rdief ; 
and  there  is  no  adjudged  case  proceeding  on  that  ground 
alone.  An  examination,  with  reference  to  these  authori- 
ties, of  tiie  contract  between  Elisha  King  and  Hamilton,  will 
abundantly  show,  that  had  the  whole  prpperty  sold  been 
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conv^^d,  and  paid  for  by  Hamilton,  a  diacovery  of  the  sor^ 
plua  afterwards  wonld  have  entitled  the  vendor  to  reKeC 
The  situation  of  the  country  settled,  and  the  property  hel4 
by  eadi  grantee  well  known  ;  the  relations  of  the  parties  to 
it,  Hamilton  living  on  adjoining  lands,  and  King  residing  ait 
the  distance  of  six  hundred  miles,  and.ignorant  of  the  prac- 
tice of  including  a  much  larger  quantity  of  land  in  the  sur- 
vey than  the  grant  called  for ;  are  circumstances  which  shoold 
materially  operate  when  the  transactions  and  the.  claims 
arising  out  of  it  are  considered. 

It  is  confidently  asserted,  that  the  facts  of  this  case  will 
not  authorise  a  court  to  decree  a  specific  performance  of  the 
contract ;  mdependent  of  the  principles  and  the  rules  of  law 
which  have  been  urged.  While  it  is  admitted,  that  for  a  for- 
feitureoecasioned  by  a  breach  of  his  contract,  the  vendor  mi^ 
be  the  subject  of  relief  in  a  court  of  equity  in  favour  oi  a  ven- 
dee 9  it  is  relied  upon,  that  the  vendee  must  account  for 'his 
don-performance  by  circumstances  which  lyill  exculpate  hioF 
self*  Ia  this  case,  the  failure  of  Hamilton  to  pay  for  the  land 
according  to  the  contract  is  fully  proved  by  the  whole  case. 
Cited  Picket  t^.  Dondall,  2  Marsh.  1 1 5. 

The  counsel  for  the  appellfints  also  contended ;  that  the 
opetation  alndi  just, construction  of  the  transactions  between 
the  parties  were,  that  the  payments  made  were  to-be  applied 
to  the  portii^B  of  thp  lapd  which  had  been  conveyed ;  and  that 
this  was  considered  a  performance  of  the  coptract  so  far  as 
tiKs  purchaser  was  entitled  to  the  same. 

He  alio  contended;  that  the  object  of  the  complainant 
was  not  only  to  be  relieved  from  a  forfeiture^  but  also  to 
ask  the  specific  execution  of  a  contract,  certainly  made  un- 
der a  miatake,  and  by  which  hard  and  uncMBcionable  terms 
will  be  imposed  on  the  appellant.  Courts  of  equity  are  ncft 
1>ound  to  decree  a  specific  performance  in  all  cases ;  they  do 
so  only  at  their  discretion';  and  they  will  withhold  such  a  de- 
cree where  the  tems  would  be  hard,  although  no  fraii4 
should  be  proved.     1  Wash.  Rep.  270. 
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Mr  J.  C.  Wright,  for  the  appellees. 

In  1805  the  whole  tract  was  sold  by  Elisha  King  to  Hamil- 
ton, referring  to  the  patent  by  number  and  quantity.  Hamil- 
ton took  possession  of  the  land  under  the  contract,  and  im- 
proved it ;  and  in  1809,  a  deed  was  made  for  one  half  of  one 
thousand  five  hundred  and  thirty-three  and  one-third  acies.  Be- 
fore the  deed  was  made  there  had  been  no  survey ;  but  an  .esti- 
mate of  the  quantity  was  made  by  the  parties.  In  1818,  Eli- 
sha King  conveyed  the  remaining  half  to  John  W.  King,  ac- 
cording to  a  survey  then  made ;  and  thus  he  took  the  legal  estate 
subject  to  the  agreement  with  Hamilton,  to  which  he  bad  been 
a  witness.  He  stands  thus  in  the  relations  of  his  father;  and 
the  estate  held  by  him  is  subject  to  the  equities  of  the  appel- 
lees, as  he  had  full  notice  of  this  contract.  He  does  not  stand 
as  an  innocent  purchaser,  and  entitled  to  favour;  but  if  his 
purchase  was  made  to  the  injury  of  the  rights  of  Hamilton,  he 
is  to  be  considered  as  an  intruder.  When  he  received-the 
conveyance,  more  than  half  of  the  purchase  money  had  been 
paid;  or  was  paid  before  this  suit.  Those  who  pqrchased 
from  Hamilton  have  improved  the  part  so  acquired;  and  these 
improvements  are  oiit  of  the  seven  hundred  and  sixty-six 
and  two-thirds  acres  conveyed  by  King. 

All  the  questions  in  the  case^  except  that  of  the  right  to  the 
surplus  land,  have  been  settled  by  the  agreement  of  1826. 
The  appellees  upon  that  Question  contend  that  the  sale  was 
in  gross. 

The  court  will  go  behind  the  deed  executed  by  Elisha 
King  for  part  of  the  land,  to  ascertain  what  was  the  inten- 
tion of  the  parties.     1  Call's  Rep.  301. 

It  is  denied,  that  the  rule  laid  down  by  the  counsel  for  the 
appellant,  as  to  surplus,  exists.  The  principles  which  have 
been  established  are,  that  when  a  sale  is  made  by  metes  and 
bounds;  by  general  terms ;  where  the  whole  thing  is  sold,* as 
in  this  case,  the  land  is  described  as  held  under  a  patent ;  and 
,  for  a  sum  specified  in  amount,  and  not  pro  rata  as  to  quanti- 
ty ;  it  is  a  sale  in  gross :  and  the  purchaser  takes  all  the 
.land  within  the  boundaries.  Cited  12  Wheat.  574.  Powell 
V9.  Clarke,  5  Mass.  355.  I  Caines,  493.  2  Johns.  Rep.  37. 
Vowles  et  .il  t8,  Cratg  ct  a1.  8  Cranch.  3'34.     Also.  Sugden 
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on  Veodora,  300.    2  Bibb's  R^p.  461.     1  Madd^  Chan.  74, 
76,77.     1  Call's  Rep.  301. 

What  18  the  contract  ?  *'  I  this  day  sell  to  Aleiander  Ham- 
ilton aO  my  lands  lying  on  the  Miami  river  in  the  state  of 
Ohio,  one  thousaad  five  hundred  and  thirty-three  and  a  third 
acres,  as  by  patent  in  my  name." 

The  case  admits  that  the  patent  referred  to  was  the  one 
obtained  on  survey  No.  1M8 ;  andHhe  survey  sets  forth  the 
metes  and  bounds  of  the  •tract  vtlhin  which  is  now  the  whole 
claim  of  the  appellees.  The  contract  is  therefore  one  for 
the  Whole  land,  not  by  quantity,  but  by  patent ;  and  **  all" 
the  lands  of  the  vendor  arc  sold. 

Mr  Justice  Thompson  delivered  the  opinion  of  the  Court. 

This  case  comes  up  on  appeal  from  the  circuit  court  of  the 
United  States,  for  the  seventh  ciri  uit,  in  the  district  of  Ohio. 

The  bill,  in  the  court  below^  v^as  filed  for  the  purpose  of 
obtaining  the  specific  execution  of  a  contract  entered  into 
between  Elisha  King^  the  father  of  John  W.King^  and 
Alexander  Hamilton,  the  father  of  James  Hamilton;  and 
also  to  enjoin  all  further  proceedings  at  law  on  a  judgment 
in  an  action  of  ejectment,  obtained  by  John  W.  King  for  the 
recovery  of  possession  of  a  part  of  the  land  alleged  to  have 
been  comprised  within  the  contract. 

The  answer  to  this  bill  is  very  inartificially  drawn ;  but  no 
exceptions  were  taken  to  it,  and  the  general  replication  put 
in.  No  proofs  were  taken  upon  the  principal  matters  in  dis- 
pute :  but  the  cause  came  on  to  a  hearing  upon  the  bill  ud 
answer,  and  exhibits,  and  the  agreement  which  had  been  en- 
tered into  between  the  counsel  for  the  parties  in  the  pro- 
gress oCthe  cause.  This  agreement  puts  at  rest  many  of 
the  questions  that  might  otherwise  have  arisen,  and  reduces 
the  subject  of  dispute  to  the  single  inquiry  respecting  what 
is  called  by  the  parties  the  9urplu8  land :  and  this  involves 
the  inquiries ;  first,^  whether  this  surplus  is  embraced  in  the 
original  contract,  and  if  so;  then,  secondly, whether,  under 
the  circumstances  of  the  case,  the  complainants  in  the  court 
below  have  not  lost  their  right  to  call  upon  a  court  of  equity 
to  enforce  a  specific  performance  of  that  contract. 
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The  contract  ngned  by  Elisha  King  and  Alexander  Ham- 
ilton bears  date  on  the  Qth  of  February  1805,  and  is  as  fol- 
lows :  'M  this  day  sell  to  Alexander  Hamilton,  all  my  lands 
lying  on  the  Miami  river,  in  the  state  of  Ohio,  one -thousand 
five  hundred  and  thirty-three  and  one-third  acres,  as  by  pa- 
tent in  my  name;  also  three  hundred  and  thirty-three  and  one- 
third  acres,  taken  oiF  the  lands  patented  in- the  name  of 
Sackville  King,  adjoining  to  that  entry  of  Elisha  King,  of  one 
thousand  £ve  hundred  and  thirty-three  and  one-third  acres. 
He,  the  said  Hamilton,  is  bound  to  pay  to  Elisha  King  for 
this  land  nine  hundred  and  forty-six  pounds  sixteen  shil- 
lings, current  money  of  Virginia,  in  three  payments,  begin- 
ning December  tbe,2&th,  L805 ;  then  to  pay  one  hundred  and 
fifteen  pounds  twelve  shillings,  also,  in  the  year  1806  and 
1807,  each  Christmas  day  or  before,  to  make  the  full  pay- 
ments, as  is  above.  The  manner  and  agreement  made  by  us  is 
in  payment  as  tenders:  the  said  Hiamiltoh  takes  to  this  coun- 
try, horses,  to  be  sold  at  twelve  months  credit,  taking  Bond 
and  good  security,  which  bond  is  lawful  tenders  from  year,  to 
year ;  and  on  these  tenders  being  made,  the  said  King  is 
bound  to  give  tb  said  Hamilton  good  title  to  said  lands,  &c." 

The  bill  states,  that  there  is  a  murphis  of  9everal  hundred 
0cre$t  beyond  the  specific  quantity  mentioned  in  the  con- 
tract. The  answer  alleges,  that  from  actual  survey,  the 
patent  is  found  to  contain  two  thomtisnd  four  hundred  and 
nine  and  a  half  acres  ;  which  will  leave  a  surplus  of  eight 
hundred  and  seventy-six  acres ;  a  quantity  equal  to  more  than 
one  half  of  the  whole  number  of  acres  mentioned  in  the 
contract. 

It  may  perhaps  be  assumed  as  facts  of  general  notoriety, 
that  the  surveys  and  patents  for  lands  lying  within  the  Vir- 
ginia'military  district,  contain  a  greater  quantity  of  land 
than  is  specified  in  the  grant :  and  that  parties  would  of 
course,  when  entering  into  a  contract  for  the  purchase  of  a 
tract  ^of  land,  and  referring  to  the  patent  for  a  description, 
expect,  that  the  quantity  would  exceed  the  specified  num- 
ber of  acres.  But  so  large  an  excess  as  in  the  present  case 
can  hardly  be  presumed  to  have  been  within  the  expectation 
of  either  party ;  and  admitting  that  a  strict  Idgal  interpre- 
Vol.  IV.— 2  a 
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tatioo  of  a  contract  would  entitle  the  purchaser  to  the  aor- 
plus,  whatever  it  might  be,  it  by  no  means  follows^  that  a 
court  of  chancery  will  in  all  cases  lend  its  aid  to  enforce  a 
specific  performance  of  such  a  contract. 

The  agreement  entered  into  by  the  counsel  which  has 
been  hitherto,  and  which  will  be  more  particularly  noticed 
hereafter,  puts  an  end  to  all  questions  respecting  the  land, 
to  the  extent  of  one  thousand  five  hundred  and  thirty-three 
and  one-third  acres.  Otherwise  it  might  well  be  questioned, 
whether  the  complainants  in  the  court  below  could  compel 
a  conveyance  for  any  more  than  has  already  been  conveyed 
under  the  contract. 

In  1809  a  conveyance  was  given  for  seven  hundred  and 
sixty-six  and  two-thirds  acres;  the  fiill  consideration  for  which, 
aft^r  deducting  five  hundred  and  sixty-six  dollars  and  sixty- 
six  cents,  for  defect  of  title  in  Elisha  King  to  the  three 
hundred  and  thirty-three  and  one-third  acres  of  land  included 
in  Sackville  King's  patent,  had  not  been  paid  when  the  bill 
was  filed. 

If  the  rights  of  these  parties  were  to  be  governed,  and 
determined,  solely,  by  the  question  whiether  the  contract 
covers  the  surplus  land,  we  should  have  no  difficulty  in  com- 
ing to  the  conclusion  that  it  does.  There  is  nothing  upon 
the  face  of  the  contract  from  which  it  can  be  satisfiictorily 
inferred  that  it  was  intended  to  be  a  sale  by  the  acre.  The 
language  of  the  contract  on  the  part  of  King  is,  **  I  this 
day  sell  to  Alexander  Hamilton,  all  my  lands  lying  on  the 
Miami  river,  in  the  state  of  Ohio,  one  thousand  five  hun- 
dred and  thirty-three  and  otie-third  acres,  as  by  patent  in 
my  name."  Had  it  been  intended  a  sale  by  the  acre,  the 
language  would  doubtless  have  been,  one  thousand. five  hun- 
dred and  thirty-three  and  one-third  acres  o(  or  a  pert  of  my 
lands,  d&c. :  instead  of  which  it  is  '<  ail  my  lands,  as  by  patent 
in  my  name."  Reference  is  made  to  the  patent  for  a  deaerip- 
tion  of  the  land,  and  to  ascertain  the  subject  matter  of  the 
contract.  And  whether  w6uld  pass  under  the  pAent  to 
)Cing,  would  be  included  in  the  sale  touHamiltbn.  The 
number  of  acres  is  mentioned  in  reference  to  what  appears  by 
the  patent,  (one  thousand  fivp  hundred  and  thirty-three  end 
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ooe-third  acreS)  as  by  patent  in  my  name),  and  not  as  detig- 
natiog  the  precise  quantity  sold.  But  admitting  the  contract 
covers  the  surplus  land ;  it  is  contended  on  the  part  of  the 
appellants,  that  a  court  of  equity  will  not,  under  the  circum* 
stances  of  this  case,  enforce  a  specific  performance  of  the 
contract  It  is  insisted,  however,  on  the  part  of  the  appel- 
lees, that  all  equitable  considerations  are  precluded  by  the 
agreement  entered  into  by  the  counsel,  which  has  been  re- 
ferred to;  and  that  the  qyestion  is  narrowed  down  to  the 
single  inquiry,  whether  the  surplus  land  is  included  in  the 
original  contract  of  1805..  If  such  is  the  construction  to 
be  given  to  this  agreement,  the  question  has  already  been 
answered.  It  becomes  therefore  very  material  to  examine, 
whether  this  is  the  fair  and  reasonable  interpretation  of  the 
agreement.    It  is  as  follows. 

I.  ^<  It  is  agreed  that  the  complainants  are  at  this  time, 
January  6,  1836,  indebted  to  the  said  John  W.  King,  one  of 
the  defendants  above  named,  for  the  balance  of  the  purchase 
money,  including  up  to  the  date  aforesaid  the  interest,  one 
thousand  eight  hundred  and  ninety-six  dollars  and  eighty- 
eight  cents,/or  the  one  thousand  fioe  hundred  and  fifty-tkree 
and  one-third  acres  mentioned  in  the  said  bill  of  complaint. 
This  amount,  it  is  agreed  between  the  parties  by  their  coun- 
sel, is  now  due  to  the  said  John  W.  King ;  after  deducting 
from  the  gross  sum  agreed  to  be  paid  by  the  ancestor  of  the 
plaintiffs  to  the  ancestor  of  the  defendants,  which  will  appear 
by  contract,  five  hundred  and  sixty-six  dollars  and  sixty^six 
cents,  for  the  three  hundred  and  thirty-three  and  one-third 
acres  patented  to  Sackville  King,  mentioned  in  the  contract; 
to  which  the  defendants,  or  their  ancestor,  never  had  title. 
The  sum  of  one  thousand  eight  hundred  and  ninety-six  dol- 
lars and  eighty-eight  cents  is  the  whole  amount  due  the  said 
John  W.  King/or  the  one  thoueandjwe  hundred  and  thirty- 
three  and  one-third  acree  ofland^  the  number  of  entry  1548, 
as  mentioned  in  said  bill ;  and  it  is  hereby  expressly  under- 
stood between  the  parties,  by  their  counsel,  that  the  sum  last 
mentioned,  if  it  should  be  decreed  by  the  court  hereafter,  or 
by  the  parties  agref^  to,  that  the  surplus  lands  lying  within 
entry  1548,  is  covered  by  the  contract  before  referred  to,  for 
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the  gross  sum  named ;  the  said  sum,  with  interest  from  this 
time  until  it  is  paid,  is  the  wbolo  amount  due  the  defendant, 
John  W.  King,  upon  said  land  contract ;  but  it  is  hereby 
agreed  between  the  parties,  by  coum^el,  that  the  question 
whether  the  said  contract  covers  the  surplus  in  said  entry 
No.  1548,  shall  be  reserved  for  future  decision  and  determi- 
nation ;  and  whether  the  purchaee  for  the  sum  mentioned  in 
said  contract  does  dot  entitle  the  complainants  to  the  sur- 
plus land  said  to  be  contained  in  said  No.  1548 :  and  it  is 
hereby  agreed  by  the  parties,  that  the  complainants  shall 
now  pay  to  the  clerk  for  the  said  defendants  or  counsel,  seven 
hundred  and  thirty  dollars,  part  and  parcel  of  the  said  sum 
of  one  thousand  eight  hundred  and  ninetj-siz  dollars  and 
eighty-eight  cents,  before  admitted  to  be  due  $  and  that  the 
said  complainant  shall  pay  the  balance  by  the  next  term  of 
this  court,  or  within  a  reasonable  time  afterwards.    And  it  is 
further  agreed  by  the  parties,  by  their  counsel,  that  the  said 
John  W*  King,  and  the  other  defendants  do  join,  if  it  appear 
necessary,  shall  execute  .  to  the  complainants  a  good  deed 
with  covenants  of  general  warrantry  for  the  land  which  the 
complainants  shall  be  entitled  to  under  the  contract  afore- 
said, immediately  upon  the  payment  of  the  purchase  money. 
It  is  further  agreed  by  the  parties,  by  their  counsel,  that  the 
complainants  shall  pay  the  cost  in  the  action  of  ejectment 
brought  in  this  court  for  the  lands  named  in  the  bill,  and  the 
costs  of  this  suit ;  to  abide  the  decision  of  this  court  thereon. 
It  is  further  agreed  by  the  parties,  by  their  counsel,  that 
upon  the  payment  of  the  whole  of  the  purchase  moniey  which 
may  be  due  the  defendants  for  said  land,  then,  and  in  that 
case,  the  injunction  to  be  made  perpetual.     And,  to  avoid  all 
dispute,  it  is  the  express  understanding  of  the  parties,  that  the 
whole  qitestion  concerning  the  said  surplus  land  is  reserved 
for  future  decision ;  and  that  all  claims  for  damages,  respect- 
ing the  failure  in  the  title  for  the  tract  of  three  hundred 
and  thirty-three  and  one-third  acres  of  land,  are  waived** 

This  agreement  is  somewhat  obscurely  worded,  and  its 
construction  not  without  difficulty.  Doubts  have  been  en- 
tertained by  the  court,  whether  the  appellants  have  not 
thereby  precluded  themselves  from  resisting  a  specific  per- 
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fennanoe  of  the  contract,  on  the  equitable  grounds  that 
might  otherwise  be  set  up.  We  have  however  come  to.  the 
conclusion,  that  the  appellants,  as  to  the  surplus  land,  have 
reserved  to  themselves  the  right  to  set  up  whatever  could 
have  been  urged  against  the  relief  sought,  as  to  all  the  land 
not  conveyed,  as  if  the  agreement  had  not  been  entered  into. 
And  that  as  to  the  surplus  land,  the  case  is  open,  and  to  be 
considered  entirely  independent  of  the  agreement. 

Sdne  of  the  leading  objects  of  the  agreement  appear  to 
have  been  to  settle  and  fix/thj^  amount  of  payments  that  had 
been  made,  and  the  deduction  to  be  allowed  on  account  of 
the  failure  of  title  io  the  land  patented  to  Sackville  King ; 
and  to  ascertain  the  balance  due,  which  Mras  found  to  be 
one  thousand  eight  hundred  and  ninety-six  dollars  and 
eighty-eight  cents,  and  which  by  the  terms  of  the  agreement 
is  declare  to  be  the  whole  amount  due /or  the  one  thousand 
five  hundred  and  thirty-three  and  one4hird  acres:  thereby 
implying,  that  the  consideration  agreed  to  be  paid,  was  for 
that  quantity  of  land;  and  that  as  to  that  quantity  no  further 
dispute  existed  :  but  at  the  same  time  providing,  that  if  the 
court  should  decree  that  the  surplus  land  was  covered  by 
the  contract, -that  balance  should'be  deemed  the  full  consi- 
deration for  the  whole.  And  then  adds,  <'  but  it  is  hereby 
agreed,  that- the  question  whether  the  said  contract  covers 
the  surplus  land  shall  be  reserved  for  future  decision  and 
determination."  If  this  had  been  the  only  question  intended 
to  be  reserved,lhe  agreement  would  have  stopped  here:ther^ 
is  no  ambiguity  thus  far,  or  any  necessity  for  putting  the 
same  question  In  a  idiiSerent  shape.  But  the  argument  goes 
on,  ^and  whether  the  purchase  for  the  sum  mentioned  in 
the  contract  does  not  entitle  the  complainants  to  the  sur- 
plus land  said  to  be  contained  in  No.  1548." 

There  would  appear  to  be  two  distinct  questions  reserve  i 
for  future  determination.  1 .  Whether  the  contract  covers 
the  surplus  land  :  and  if  so,  secondly,  whether  the  complain*. 
ants  are  fioto  entitled  to  it,  by  virtue  of  their  original  pur- 
chase. If  this  view  of  the  agreement  be  corrsct,  the  second 
question  reserved  must  have  been  intended  tp  leave  open  all 
objections  to  the  claims  for  the  surplus  lands.    If  lidwcvcr 
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the  agreement  bad  stopped  here,  there  might  have  been  ae- 
rioua  doabta  whether  the  4ue8tion  reaenred  waa  not,  whether 
the  contract  covered  the  surplua  land.  Bat  the  concloding 
clause  in  the  agreement  aeema  to  have  been  added,  to  re- 
move all  doubts  upon  the  question.  ''And  to  avoid  all  dis- 
pute, it  is  the  express  understanding  of  the  parties  that  the 
whok  question  concerning  the  said  surplus  land  i»  reserved 
for  future  decision.''  If  the  only  question  reserved  was, 
whether  the  contract  covered  the  surplus  land,  there  was  no 
necessity  or  fitness  in  this  last  provision.  That  question 
had  been  explicitly  and  in  terms  reserved;  and  to  superadd 
to  it,  that  the  whole  question  concerning  the  surplus  waa  re- 
served, will  admit  of  no  other  reasonable  construction,  than 
that  as  it  respected  such  surplus,  the  case  waa  to  stand  as  if 
the  agreement  had  not  been  made. 

This  being  the  construction  given. by  the  court  to  this 
agreement  of  the  counsel,  it  remains  to  inquire  whether  the 
complainants  in  the  court  l>elow  made  out  a  case,  which, 
according  to  the  rules  which  prevail  in  courts  of  equity, 
entitled  tbem  to  a  specific  execution  of  the  contract  as  to 
the  surplus  land. 

This  part  of  the  case  has  not  been  much  prened  upon  the 
court,  and  it  is  difficult  to  perceive  on  what  grounds  it  can 
be  sustained.  To  have  .enforced  k  specific  execution  of  this 
contract  would,  at  any  time  and  under  any  circumstances, 
have  been -granting  a  strict  legal  right  against  the  substan- 
tial justice  and  equity  of  the  case. 

To  show  this,  it  is  only  necessary  to  state  some  of  the  lead- 
ing facts  in  this  case.  The  contract  bears  date  in  the  year 
1805,  and  by  it  all  the  payments  for  the  land  were  to  be 
completed  in  December  1807,  on  which  the  title  was  to  have 
been  given.  Payment  only  of  a  part  of  the  purchase  money, 
and  not  even  to  one  half  the  amount,  had  been  made  when 
the  bill  was  filed.  No  remedy  at  law  therefore  ever  did  ex- 
ist. The  purchaser  never  was  in  a  situation  wlien  he  could 
aver  performance  of  the  contract  on  his  part.  It  is  very 
evident,  that  no  consideration  whatever  has  been  given  for 
this  surplus  land.  The  price  was  doubtless  estimated  by 
the  parties  upon  the  specific  number  of  acres,  (although  the 
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sale  was  not  by  the  acre),  and  which  at  that  time  was  pro- 
bably sapposed  to  be  nearly  the  quantity  of  land  covered  by 
the  patent  to  King.  This  howeyer  turns  out  to  be  other- 
wise. The  surplus  is  very  larg^,  amounting  to  more  than 
one-half  the  number  of  acres  mentioned  in  the  contract 
There  are  no  grounds  for  charging  either  party  with  any 
knowledge  of  this  fact.  King  manifestly  could  not  have 
known  it,  or  it  would  not  have  been  entirely  overlooked  in 
the  sale.  And  Hamilton  ought  not' to  be  charged  with  a 
knowledge  of  it,  without  satisfactory  evidence ;  as  it  would 
be  imputing  to  him  a  gross  fraud.  It  is  therefore  a  case  of 
mutual  mistake,  or  ignorance  of  an  important  fact,  in  rela- 
tion to  the  subject  matter  of  the  contract;  and  that  contract 
still  executory,  and  now  sought  to  be  enforced  as  to  lands 
for  which  no  consideration  has  been  paid.  It  is  therefore  a 
case  in  which  the  parties  ought  to  be  left  to  their  strict  legal 
rights. 
The  bill  alleges  that  Hamilton,  in  his  life  time^  made 

valuable  improvements  on  that  part  of  the  land  not  included 
in  his  deed  of  1809.  When  these  improvements  were  made, 
does  not  appear.  The  contract  is  silent  as  to  the  time  when 
the  purchaser  was  entitled  in  the  possession,  and  the  bill 
does  iiot  allege  that  possession  was  taken,  or  the  improve^ 
ments  made,  with  the  assent  of  King';  and  the  answer  ex- 
pressly denies  that*  King  put  Hamilton  in  possession  of  any 
part  of  the. land  except  that  for  which  the  deed  was  given 
in  1809,  and  alleges  that  the  possession  of  any  other  part 
was  without  authority,  and  unlawful. 

In  1818,  John  W.  King,  one  of  the  appellants,  became 
the  purchaser  of  all  the  lands  not  included  in  the  deed  of 
1809.  He  was,  it  is  true,  a  purchaser  with  notice  of  the 
contract  between  his  father  and  Hamilton,  but  he  "also  had 
notice  of  all  the  circumstances  with  respect  to  his  failure  in 
making  payment;  and  that  he  had  not  at  that  time  made 
payment  even  for  the  land  which  had  been  conveyed  to  him.: 
and  no  further  payments  had  been  made  when  this  bill  was 
filed,  or  any  disposition  shown  on  the  part  of  the  appellees 
to  perfiorm  the  contract  on  their  part:  and  the  bill  in  this 
case  was  not  filed  until  nearly  seven  years  from  that  time, 
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aod  DOt  uDtil  a  judgment  in  ejectment  had  been  obtaioed,. 
'to  recover  possession  of  the. land  not  covered  by  the  deed 
ofi809. 

All  the  payments  made  upon  this  purchase  might  well  be 
applied  to-  the  land  which  has  already  been  conveyed ;  and 
was  it  not  for  the  agreement  entered  into  by  the  counsel,  the 
complainants  in  the  court  below  would  have  had  no  equita- 
ble grounds  for  asking  a  specific  execution  of  the  contract 
for  any  portion  of  the  one  thousand  five  hundred  and  thirty- 
three  and  one-third  acres  not  included  in  the  deed  of  1809. 
But  that  agreement  has  put  an  end  to  all  questions  in  rela- 
tion to  the  residue  of  the  one  thousand  five  hundred  and 
thirty-three  and  one-third  acres ;  leaving  the  case  open,  as 
we  understand  it,  to^all  objections  to  a  specific  execution  of 
the  contftict  as  to  the  surplus  land,  to  the  same  extent  as  if 
the  agreement  had  not  been  entered  into. 

Pid  this  case  then,  thus  made  out  in  the  court  below,  en- 
title the  complainants  to  a  specific  execution  of  the  contract 
as  to  the  surplus  land  9  .  We  think  it  did  not,  according  to 
the  well  settled  rules  of  courts  of  equity  on  this  subject. 
This  .branch  of  the  powers  of  a  court- of  chancery  is  very 
valuable  and  important.  For  in  many  cases,  even  where  the 
remedy  at  law  for  damages  is  not  lost,  complete  justice  can- 
not be  done  without  a  specific  execution ;  and  it  has  become 
almost  as  much  u  matter  of  course  for  a  court  of  equity  to 
decree  a  specific  execution  of  a  contract  for  the  purchase  of 
lands,  where  in  its  nature  and  circumstances  it  is  unobjec- 
tionable, as  it  is  to  give  damages  at  law,  where  an  action  will 
lie  for  a  breach  of  the  contract.  But  this  power  is  to  be 
exercised  under  the  sound  judicial  discretion  of  the  court, 
with  an  eye  to  the  substantial  justice  of  the  case.  When  a 
party  comes  into  a  court  of  chancery,  seeking  equity,  be  is 
bound  to  do  justice,  and  dot  ask  the  court  to  become  the  in- 
strument of  iniquity.  Where  a  contract  is  bard,  and  desti- 
tute of  all  equity,  the  court  will  leave  parties  to  their  remedy 
at  law ;  and  if  that  has  been  lost  by  negligence,  they  must 
abide  by  it.  It  is  a  settled  rule,  therefore,  to  allow  a  de- 
fendant in  a  bill  foraspeoibc  performance. of  a  contract, 
to  show  that  it  is  unreasonable  or  unconscientious,  or  founded 
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in  mistake,  or  other  circumstancesi  leading  satisfiictorilj  to 
the  coDclusioD,  that  granting  the  prayer  of  the  bill  would 
be  inequitable  and  unjust.  Gross  negligence  on  the  part  of 
the  complainant,  has  great  weight  in  eases  of  this  kind.  A 
party,  to  entitle  himself  «to  the  aid  of  a  court  of  chancery  for 
the  specific  execution  of  a  contract,  should  show  himself 
Yeady  and  desirous  to  perform  on  his  part  ^hese  are  fami- 
liar and  well  settled  rules  in  courts  of  chancery,  and  have  a 
strong  bearing  upon  this  case.  If  this  contract  had  been 
carried  into  execution  by  giving  a  conveyance  for  the  land, 
a  court  of  chancery  would  not  have  given  relief  to  the  other 
party.  But  the  contract  is  still  executory ;  and  the  com* 
plainants,  after  the  lapse  of  twenty  years,  seek  for  the  spe- 
cific execution  of  a  contract  which  has  not  been  performed 
on  their  part,  and  the  execution  of  which  would  be  mani- 
festly unjust  and  unequitable. 

If  this  large  surplus  of  eight  hundred  and  seventy-six 
acres  should  be  taken  as  included  in  the  original  purchase, 
it  might  well  be  considered  a  case  of  gro88  inadequacy  of 
price. 

So  far  therefore  as  the  immediate  rights  of  the  complain- 
ants are  involved,  no  equitable  claims  has  been  sustained  for 
1^  specific  execution  of  the  contract  for  the  surplus  land.  It  is 
however  alleged  in  the  bill,  that  sales  have  taken  place,  and 
valuable  improvements  made  upon  parts  of  the  land  not  cov- 
ered by  the  deed  of  1 809.  Thiii  is  not  denied  in  the  answer, 
although  it  is  alleged  that  such  improvements  were  made  with- 
out the  assent  of  King.  No  proofs  have  been  taken  with  re- 
spect to  these  4mprovements.  Their  value  and  extent  are 
left  altogether  uncertain.  But  the  rights  of  third  persons, 
who  may  be  bona  fide  purchasers  under  Hamilton's  supposed 
title,  may  be  materially  afiected  by  dismissing  the  bill  as  to 
the  surplus  land.  Some  diversity  of  opinion  has  existed 
amongst  us  as  to  the  final  decree,  on  account-of  those  im- 
provements. We  have  however  come  to  the  conclusion, 
that  the  complainants  in  the  court  below  shall  have  a  de- 
cree for  the  surplus  land,  at  the  average  rate  or  price  which 
the  consideration  mentioned  in  the  contract  bears  to  one 
thousand  eight  hundred  and  sixty-six  and  two-thirds  acres, 
Vol.  IV.— 2  R 
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the  number  of  acres  specified  io  the  pai^base ;  together  with 
the  interest  thereoi\,  from  the  25th  of  December  1 807,  be- 
in^  the  time  at  which  all  the  payments  were  to  have  been 
completed,  according  to  the  contract.  The  decree  of  the 
circuit  court  must  be  so  modified.  It  should  have  required 
payment  of  the  consideration  money  before  the  conveyance 
was  to  be  given.  Such  are  the  terms. of  the  original  Con- 
tract, and  also  of  the  agreement  of  the  6th'  of  January  1826. 
The  decree  of  the  circuit  court  as  to  John  W.  ELing,  mutt 
accordingly  be  reversed,  aad  aflirmed  as  to  the-other  defen- 
dants in  the  court  below ;  and  the  cause  sent  back  with  in- 
structions to  cause  a. survey  to  be  made,  to  ascertain  the 
number  of  acres  contained  in  the  patent;  and  that,  on  pay- 
inent  of  the  balance  and  interest  due  according  to  the  set- 
tlement made  on  the  6th  of  January  1826,  and  also  a  further 
sum  for  the  surplus  land  above  one  thousand  five  hundred 
and  thirty-three  and  one-third  acres,  according  as  the  quan- 
tity shall  be  found  on  actual  survey,  at  the  same  average 
rate  or  price  as  in  the  original  coi^tract,  with  the  interest 
therefor  from  the  25th  day  of  December  1807 ;  then  the  said 
John  W,  King  to  be  required  to  make  and  execute  a  good 
.and  sufficient  deed  of  conveyance  in  fee  simple  to  the  com- 
plainants in  the  court  below,  for  all  the  lands  contained  in 
the  patent  to  Elisha  King  mentioned  in  the  pleadings,  and 
which  have  not  been  already  conveyed  by  the  deed  of  Elisha 
King,  bearing  date  the  22d  of  June  1809.  The  money  to  be 
paid  and  the  deed  executed,  at  such  qme  as  the  circuit  court 
shall  direct.  The  injunction  to  be  continued  for  such  time, 
and  under  such  modification,  as  shaill  be  judged  necessary  by 
the  circuit  court  for  the  purpose  of  carry ing  this  decree  into 
efiect. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the. 
record  from  the  circuit  court  of  the  United  'States  for  the 
district  of  Ohio,  and  was  argued  by  counsel ;  on  consider- 
ation whereof,  it  is  decreed  and  adjudged  by  this  court,  that 
the  judgment  of  the  said  circuit  court  in  this  cause  J>e,  and 
the  same  is  hereby  reversed  as  to  John  W.  King,  and  that 
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the  said  jadgment  in  this  cause  be»  and  the  same  is  hereby 
affirmed  as  to  the  other  defendants  in  the  court  below.  And 
it  is  further  ordered  and  adjudged  by  this  courti  that  this 
cause  be,  and  the  same  is  hereby  remanded  to  the  said  cir- 
cuit coiirt,  with  fnstructions  to  cause  a  survey  to  be  made,  to 
ascertain  the  number  of  acres  contained  in  the  patent ;  and 
that  on  payment  of  the  balance  and  interest  due  according 
to  the  settlement  made  qn  the  sixth  of  January  in  the  year 
of  our  LfOrd  eighteen 'hundred  and  twenty-six,  and  also  a 
further  sum  for  the  surplus  land  above  fifteen  hundred  and 
thirty-three  and  one-third  acres,  according  as  the  quantity 
shall  be  found  on  actual  survey,  at  the  same  average  rate  or 
price,  as  in  the  original  contract,  with  the  interest  therefor 
from  the  twenty-fifth  of  December  eighteen  hundred  and 
seven ;  then  the  said  John  W.  King  to  be  required  to  make 
and  execute  a  good  and  sufficient  deed  of  conveyance,  in 
fee  simple,  to  the  complainants  in  the  court  below  fcir  all 
the  lands  contained  in  the  patent  to  Elisha  King,  mentioned 
in  the  pleadings,  and  which  have  not.  been  akeady  conveyed 
by  the  deed  of  Elisha  King,  bearing  date  the  twenty-second 
of  June  eighteen  hundred  and  nine.  The  money  to  be  paid 
and  the  deed  executed  at  siich  time  as  the  said  circuit  court 
shall  direct.  The  injunction  to  be  continued  for  such  time, 
and  under  such  modification,  as  shall  be  judged  necessary 
■  by  the  circuit  court  for  the  purpose  of  carrying  this  decree  . 
into  effect. 
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way, JUN.  AND  0THEB8,  AfFELLEBS. 

Tho  poneMion  of  a  warrant  has  always  been  considered  at  the  land  office  in 
Ohio  sufficient  authority  to  make  locations  under  it.  Letters  of  attorney 
were  seldom.  If  ever,  given  to  locators ;  because  they  were  deemed  uoneees- 
saiy.    [889] 

An  entry  could  only  be  made  in  the  name  of  the  person  to  whom  the  warrant 
was  issued  or  assigned ;  so  that  the  locator  could  acquire  no  title  in  his  own 
name,  except  by  a  regular  usignment.    [888] 

When  an  entry  ia  surveyed,  its  boundaries  are  designated,  and  nothing  can  be 
more  jreasonable  and  just  than  that  these  shall  limit  the  claim  of  the  locator. 
To  permit  him*  to  vary  his  lines,  so  as  to  affect  injuriously  the  rights  of  others 
subsequently  acquired,  would  be  manifestly  in  opposition  to  every  principle 
of  justice.    [840] 

Sine  J  locations  were  made  in  the  Virginia  military  distict  in  Ohio,  it  has  been 
the  practice  of  locators,  at  pleasure,  to  withdraw  their  warrants,  both  before 
and  after  surveys  were  executed.  This  piactice  is  shown  by  the  records  of 
the  land  office,  and  is  known  to  all  who  are  conveissnt  with  these  titles. 

The  withdrawal  is  always  entered  on  the  margin  of  the  original  entry,  as  a  notice 
to  subsequent  locators ;  and  no  reason  is  necessary  to  be  alleged  as  a  justifica- 
tion of  the  act.  If  the  first  entry  be  defective  in  its  calls,  or  If  a  more  ad- 
vantageous location  can  be  made,  the  entry  is  genemlly  withdrawn.  This 
change  cannot  be  made  to  the  injury  of  the  rights  of  others ;  and  the  public 
interest  is  not  affected  by  it.  The  land  from  which  the  warrant  is  withdiawn 
is  left  vacant  for  subsequent  locators  ;  and  the  warrant  is  laid  elsewhere,  on 
the  siime  number  of  unimproved  lands.    [841] 

As  the  records  of  the  land  office  are  of  great  importance  to  the  country,  and  are 
kept  under  the  official  sanction  of  the  government ;  their  contents  must  always 
be  considered,  and  they  are  always  received  in  courts  of  justice  u  evidence 
of  the  facts  stated.  «^  [842] 

Under  the  peculiar  system  of  the  Virginia  land  law,  as  it  has  been  settled  in  Ken- 
tucky, and  in  the  Virgjniar  military  district  in  Ohio,  by  usages  adapted  to  the 
circumstances  of  the  country,  many  principles  have  been  established  which  are 
unknown  to  the  common  law.  A  long  course  of  adjudications  has  fixed  these 
principles,  and  they  are  considered  u  the  settled  rules  by  which  these  miUtaiy 
titles  are  to  be  governed.    [848] 

An  entry,  or  the  withdrawal  of  an  enti^,  is  in  fact  made  by  the  principal  sur- 
veyor at  the  instance  of  the  person  who  co&trols  the  warrant.  It  is  not  to  be 
presumed  that  this  officer  would  place  upon  his  records  any  statement  which 
affected  the  rights  of  others,  at  the  instance  of  an  individual  who  had  no 
authority  to  act  in  the  case.  The  facts,  therefore,  proved  by  the  records,  must 
be  received  as  prima  facie  evidence  of  the  right  of  the  person  at  whose  in- 
stance they  were  recorded ;  and  as  conclusive,  in  regard  to  such  things  as  the 
law  requires  to  be  recorded.    [843] 
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No  prindpla  it  better  tattled,  than  that  the  poweiaofan  agent  ceaie  on  die  death 

.    ofhiaprindpal-    l^^l 

A  location  made  in  the  name  of  a  deceased  penon  is  void ;  as  erery  other  act 

done  hi  the  name  of  a  deceased  person  must  be  considered.    [845] 
The  withdrawal  of  an  entry  is  llaUe  to  objection,  sobject  to  the  rights  which 

others  may  have  acquired  subsequent  to  its  withdrawal  having  been  entered 

in  the  land  office.    This  is  required  by  principles  of  justice  as  well  as  of  law. 

[847] 

APPEAL  from  the  circuit  coarl  of  Ohio. 

James  Gait,  as  heir  to  his  brother  Patrick  Gait,  the  ances- 
tor of  the  complainants,  on  the  6th  day  of  August  1787, 
made  an  efitry  for  military  lands  in  the  Virginia  reservation, 
in  the  following  words :  ^'No.  610,  James  Gait  (heir)  enters 
one  thousand  acres  on  part  of  a  military  warrant.  No.  194, 
on  the  Miami  river,  beginning -at  the  upper  corner  of  Francis 
Wheeling's  entry,  No.  438,  running  up  the  river  five  hundred 
poles  when  reduced  to  a  straight  line;  thence  at  right  an- 
gles with  the  general  course  of  the  river,  and  with  Wheel- 
ing's line  for  quantity." 

The'  bill  of  the  appellants  stated  that  this  entry  was  valid 
on  the  15th  of  November  1796,  and  that  a  survey  under  the 
same  was  made  thereon  agreeably  to  its  calls;  that  James 
Gait  died  intestate  prior  to  the  2d  of  March  1807 ;  and  that 
posterior  thereto  EliasLangham,  without^ny  authority  from 
James  Gait  or  from  the  complainants,  caused  an  entry  of ' 
the  withdrawal  of  four  hundred  acres  to  be  made  in  the 
books  of  the  surveyor ;  the  effect  of  which  was  to  render  the 
residue  of  the  entry  of  such  a  shape  as  that  it  could  not  be 
legally  surveyed,  the  law  requiring  that  the  breadth  of  a 
survey  shall  be  one-third  of  its  length.  Subsequent  to  this 
withdrawal,  the  four  hiindred  acres  which  Langham  attempt- 
ed to  have  left  Vacant  ihereby,  were  located  by  Galloway, 
by  entries  of  three  hundred  acres  in  his  own  name,  and  one* 
hundred  acres  in  that  of  Ladd,  both  of  which  were  included 
in  one  survey  made  on  the  18th  of  June  1808 ;  but  aAerwards, 
on  the  20th  of  July  1809,  Galloway  having  caused  the  word 
*^  error"  to  be  entered  on  the  face  of  the  plats  of  the  survey  of 
1808,  had  separate  surveys  executed  in  his  own  name  and  in 
that  of  Ladd,  and  also  caused  a  survey  to  be  made  for  himself 
of  six  hundred  acres  of  James  Gait's  entry  of  August  1787  of 
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one  thousand  acres,  the  part  of  the  same,  to  withdraw  which, 
no  attempt  had  been  made  by  Elias  Langham.  A  patent 
for  the  four  hundred  acres  was  obtained  by  Galloway  ;  and 
be  afterwards  conveyed  the  land  included  in  the  same  to 
different  persons,  who  are  made  parties  to  the  bill.  The 
bill  also  stated  that  Thomas  Baker  resides  on  part  of  the  one 
thousand  acres,  claiming  title  under  Joshua  Collet.  That 
Collet  claims  title  to  part;  that  William  Patterson  is  in  pos- 
session of,  claiming  title  to  the  residue  ;  and  that  Galloway 
refuses  to  withdraw  the  four  hundred  acres.  The  complain- 
ants say  th6y  cannot  procure  a  patent  for  the  six  4iundred 
acres,  without  jeopardizing  their  title  not  only  to  the  four 
hundred  acres,  but  also  to  tlie  six  hitndred  acres ;  and  pray 
for. particular  and  general  relief. 

The  answer  of  James  Gallo\{^ay,  Jun.  states,  that  Laifgham 
withdrew  the  four  hundred  acres  of  Gait's  entry  of  one  thou- 
sand acres';  and  that  he  believes  the  withdrawal  was  author- 
ised, but  knows  not  by  whom ;  and,  that  since  the  bilF  was 
filed,  he  has  heard  the  same  was  authorised  by  Westfall. 
The  survey  on  the  six  hundred  acres,  the  residue  of  Gait's 
entry,  he  says,  he  executed  and  returned,  and  that  he  was  at 
the  time  he  made  the  same,  a  regular  deputy  under  Ander- 
Bon.  He  obtained  a  patent  for  three  hundred  acres  of  the 
land  included  in  the  patent,  and  sold  the  same. 

Joshua  Collet  and  William  Patterson,  in  their  answers, 
claim  to  hold  title  under  Westfall ;  the  same  having  been 
sold  as  his  property  for  his  debts  or  responsibilities.  Pat- 
terson represents,  that  he  believes  Westfall  made  a  contract 
with  Gait  for  the  whole  of  warrant  No.  194,  on  a  part  of 
which  his  claim  is  founded  ;  and  that  Westfall  obtained  pat- 
ents in  his  own  name  for  other  entries  on  the  warrant,  and 
sold  them  for  his  own  benefit. 

Elias  Langham  answers,  that,  at  the  request  of  Westfoll, 
he  withdrew  the  four  hundrMi  acres  as  charged.  He  believed 
Westfall  purchased  the  warrant  No.  194  from  Gait,  in  his 
life  time.  He  considered  himself  in  possession  of  the  whole, 
as  agent  of  Westfall,  except  one  thousand  acres  transferred 
fo  Mallow  from  1797;  and  never  heard  of  complainants'  claim 
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until  after  the  death  of  Westfall.  By  order  of  West&ll,  he 
laid  off  the  town  of  Westfall  in  Pickaway  county,  and  sold 
several  small  tracts  of  land,  part  of  warrant  No.  194  ;  and 
that  he  contracted  with  Westfall  to  withdraw  and  re-enter 
other  lands,  which  entitled  him  to.  six  hundred  acres. 

Evidence  was  exhibited,  intended  to  show  that  an  im- 
pression prevailed  generally  that  Westfall  was  entitled  to 
half  of  Gait's  military  land  warrant.  That  Gait's  warrant 
was  put  into  WestfalPs  hands  to  locate  land.  The  opinion 
of  the  court  states  such  parts  of  the  testimony  and  other 
facts  of  the  case,  as  were  considered  made  out  by  proof. 

The  circuit  court  of  Ohio  gave  a  decree, against  the  com- 
plainants, and  they  appealed  to  this  court. 

The  cause  was  argued  by  Mr  Irvin  for  the  appellants,  and 
by  Mr  Doddridge,  contra. 

For  the  appellants,  it  was  contended : 

1.  That  the  entry  in  question  of  oife  thousand  acres,  was 
originally  good  and  valid. 

2.  That  the  original  survey  of  one  thousand  acres,  included 
the  lands  embraced  in  said  entry. 

3.  That  James  Gait,  in  whose  name  the  said  entry  and 
survey  were  made,  died  intestate ;  and  that  the  appellants  are 
his  heirs  at  law. 

4.  That  on  the  death  of  said  Gale,  a  right  to  three  thou- 
sand acres,  part  of  warrant  No.  194,  and  of  the  lands  appro- 
priated thereby,  (which  includes  the  lands  in  question,) 
vested  in  the  appellants  as  his  heirs  at  law. 

5.  That  their  right  to  the  lands  in  question  is  not  destroyed 
by  either : 

ist.  Langham's  attempt  to  withdraw  four  hundred  acres, 
part  thereof;  or  2d.  The  locations  made  in  the  name  of 
Galloway  and  Lndd,  on  the  part  of  said  entry,  so  attempted 
to  be  withdrawn,  and  the  surveys  and  patents  on  said  entries; 
or  3d.  The  conveyances  from  Galloway  to  Stephenson,  and 
the  Gibsons,  and  from  Ladd's  executor  to  Wilson  ;  or  4th. 
The  conveyance  bond  executed  by  Westfall  to  Armstrong, 
and  assigned  by  him  to  Davis,  and  by  Davis  to  Patterson }  or 
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5th.  The  proceedings  in  atiacbment  against  WestfidI,  and 
the  sale  and  conveyance  to  tlollet. 

Mr  Ir?in  argued :  that  there  was  no  legal  evidence  to  show 
that  any  authority  had  been  given  by  Gait,  the  ancestor  of 
the  appellants,  to  any  one,  to  withdraw  his  entry.  The  de- 
clarations of  Westfall,  that  he  hiul  received  such  authority, 
were  not  evidence  that  it  had  been  given ;  aifd  the  declara- 
tions "of  an  agent  cannot  be  nsed  against  his  principal,  unless 
within  the  scope  and  purpose  of  his  authority.  A  power  to 
locate  the  entries,  did  not  authorise  their  revocation ;  nor  did 
it  give  to  the  agent  the  right  to  dispose  of  the  property  or 
make  it  his  own.  If  any  power  was  given  by  James  Gait  to 
Westfall  or  to  any  other  person,  it  should  be  shown.  He 
who  asserts  it,  must  make  it  out  by  evidence.  If  the  con- 
tents of  the  instrument,  which  is  said  to  .have  given  the 
power,  are  to  be  proved  by  parol  e\  idence,  its  non-production 
should  be  accounted  for.  Cited,  8  East,  550.  7  Wheat.  154. 
Phil.  77,  79.    2  Taunt.  21. 

The  removal  of  the  warrant  and  entry  was  thus  without 
authority.  Langham  acted  under  Wistfall;  and  Westfall 
had  no  authority  to  give  to  Langbam,  to  do  what  was  done 
by  him.  The  whole  of  the  proceedings  of  Langham  were 
therefore  void ;  and  no  titles  obtained  under  them  can  be 
valid  against  those  whose  legal  and  known  rights  were  in- 
fringed by  the  fraudulent  contract  of  pretended  ngents. 

After  the  survey  was  made,  the  warrants  became  iuncti 
officio :  the  warrant  merges  in  the  survey,  if  the  survey  was 
authorised ;  but  not  otherwise.  1  Ohio  Rep.  225.  3  Marsh. 
Ken.  Rep.  501,  96.     i  Marsh.  129,  144.     Hardin,  567. 

Can  the  defendants  avail'  themselves  of  want  of  notice  ? 
The  assignee  of  an  equity  is  in  no  better  condition  than  the 
assignor,  and  there  is  no  proof  in  the  case  that  Westfall 
owned  an  acre  of  the  land.  Cited  6  Wheat.  560.  1  Marsh. 
144. 

Mr  Doddridge,  for  the  defendants,  contended, 
1 .  That  upon  the  whole  case,  the  complainants  have  shown 
no  title  in  themselves. 
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2.  Af  to  Galloway  and  those  claiming  under  htm,  that  the 
four  hundred  acres  being  actually  withdrawn  on  the  sur- 
veyor's books,  vacated  that  quantity  of  the  original  entry : 
that  they  were  not  bound  to  look  beyond  the  record ;  and 
are  innocent  purchasers,  without  notice. 

3.  That  owing  to  the  particular  position  of  the  one  thou- 
sand acre  entry,  the  withdrawal  of  four  hundred  acres  neces- 
sarily left  vacant  the  part  located  by  Galloway. 

The  appellants  have  slept  too  long  on  their  rights,  if  any 
existed.  The  bill  was  filed  in  1821,  and  they  have  suffered 
too  long  a  period  to  elapse  without  comprint,  on  their  part, 
of  those  proceedings  wi^ch  are  now  claimed  to  be  void. 
Under  those  proceedings  sales  had  been  made ;  bona  fide 
titles  for  a  full  and  valuable  consideration  had  been  acquired 
by  the  defendants;  all  of  which  are  to  be  vacated  and  de- 
feated, if  the  claims  of  the  appellants  prevail.  He  contended ; 
that  as  to  the  four  hundred  acres,  the  conduct  of  the  surveyor, 
in  withdrawing  this  part  of  the  stirvey,  was  in  accordance 
with  a  practice  of  universal  prevalence;  nor  was  it  required 
by  the  law  of  Virginia  that,  to  transfer  a  warrant,  a  regular 
assignment  of  it  should  be  made.  This  principle  was  recog- 
nized by  this  court,  in  the  case  of  BonUin  ond  Wife  va. 
Massie's  Heirs  et  al.  7  Wheat.  122.  It  may,  therefore,  be 
well  presumed,  tihat  the  acts  of  Westfall  were  authorised; 
that  he  had  aqinterest  in  the  warrants;  and,  therefore,  what 
was  done  by'  Lahgham  was  correct.  When  an  entry  is  made 
on  the  books  of  the  office,  by  the  principal  surveyor,  it  must 
be  supposed  valid;  especially  at  a  great  distance  of  time; 
unless  the  coolrary  be  plainly  proved: 

The  land  law  of  Virginia,  which  regulates  this  case,  does 
not  support  the  position^  that  a  warrant  surrendered  is 
functus  officio.  7  Wheat.  23.  Vir.  Laws,  326,  sec.  19, 24, 
82,  42,  38. 

Mr  Justice  M'Lea9  delivered  the  opinion  of  the  Court: 
This  suit  is  brought  to. this  court,  by  an  appeal  from  the 

circuit  court  of  the  district  of  Ohio. 
The  complainants  claimed  through  their  ancestor,  James 

Gait,  one  thousand  acres  of  land,  under  a  military  warrant 
Vol.  IV^2  S 
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obtained  by  hitn,  as  heir  to  his  brother,  Patrick  Oak.  The 
entry  was  made  on  the  6th  oT  August  1787, as  follows:  '*  No. 
610,'Janciies  Gait,  heir,  enters  one. thousand  acres  on  part  of 
«  militfiry  warrant,  No.  194,  on  the  Miami  river :  begianing 
at  the  upper  corner  of  Francis  Whiting's  entry.  No.  438, 
running  up  the  river  five  hundred  poles,  when  reduced  to  a 
straight  line ;  thence  at  right  angles  with  the  general  course 
of  the  river,  and  with  Whiting's  line  for  quantity." 

On  the.  Idth  of  November  1796,  the  entry  was  surveyed 
agreeably  to  its  calls,  and  the  survey  was  recorded  on  the  3 1  st 
of  May  1798.  James  Gait  died  intestate  in  1800.  In  1805, 
Elias.  Langham,  under  the  authority,  as  he  alleges  in  his  an- 
swer, of  Westfal  I,  who  tpadethe  original  entry,  withdrew 
four  hundred  acres  of  the  warrant,  on  this  entry,  and  located 
the  same  number  of'  acres  at  another  place,  in  the  name  of 
James  Gait,  heir,  &c. 

The  four  hundred  acres  left  vacant  by  this  withdrawal, 
were  located  by  James  Galloway,  Jun. ;  three  hundred  acres 
of  which  were  entered  in  his  own  name,  and  ode  hundred 
acres  in  the  name  of  J.  Ladd.  These  entries  were  survey- 
ed on  the  20th  of  July  1809,  after  Galloway  had  caused  to 
be  made  a  survey  of  tlic  six  hundred  acres,  which  remain- 
ed of  the  entry  in  the  name  of  Gait.  A  patent  was  issued 
on  the  entries  and  surveys  of  Galloway,  and  he  has  conveyed 
to  four  of  the  defendants,  each, 'one  hundred  acres.  Tho- 
mas Baker  and  William  Patterson  are  in  possession  of,,  and 
claim  title  to  the  sis  hundred  acres  in  the  name  of  Gait. 
Baker's  claim  originated  by  a  sale  under  an  attachment 
against  Westfall ;  and  Patterson's  by  a  purchase  from  him : 
but  he  does  not  appear,  trom  the  facts  in  the  case,  to  have 
had  any  interest  in  the  land. 

There  is  no  evidence  that  Galloway  had  any  agency  in  the 
withdrawal  of  a  part  of  the  entry,  as  stated  by  Langham.  The 
complainants  allege,  that  the  withdrawal  of  the  four  hun- 
dred aci'es  will  invalidate  the  residue  of  the  entry ';  as  a  sur- 
vey, agreeably  to  its  calls,  will  give  the  six  hundred  acres  an 
illegal  form.  They  pray  for  such  general  and  particular 
relief,  as  the  nature  and  circumstan'Ces  of  tbeir  case  may 
require  • 
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It  is  contended  by  the  defendaDts'  counsel,  that  no  relief 
.can  be  given  against  the  defendants,  who  claim  title  to  the 
six  hundred-acres ;  as  by  the  facts  stated  in  the  bill,  it  clearly 
appears,  they  have  no  title  either  equitable  or  legal.  That 
the  sale  under  the  attachment  could  convey  no  title  to  Col- 
let, as  Westfall  had  no  claim  whatever  to  the  land ;  and  that 
Baker  and  Patterson,  who  are  now  in  possession,  must  be 
considered  as  trespassers.  These  occupants  can  be  con- 
sidered in  no  other  light  by  the  court  than  intruders ;  and  the 
remedy  against  them  is  at  law,  and  not  in  chiancery.  No 
decree  could  be  made  against  them,  unless  it  be,  that  they 
should  deliver  possession  of  the  premises ;  and  to  obtain 
this,  the  action  of  ejectment  is  the  appropriate  remedy. 

Jurisdiction  of  this  branch  of  the  cause  cannot  be  taken 
as  an  incident  to  the  other,  for  it  does  not  appear  tiiat  the 
withdrawal  of  the  four  hundred  acres  will  destroy  the  entry 
for  the  residue ;  and  if  it  did,  it  would  only  be  necessary  to 
relieve  against  the  defendants  who  held  the  legal  title,  to  re- 
store to  the  complainants  the  means  of  perfecting  their  title 
to  the  six  hundred -acres. 

It  appears,  that  a  land  warrant,  numbered  one  hundred  and 
ninety-four,  for  six  thousand  acres,  was  issued  to  James  Gait, 
heir  at  law  and  legal  representative  of  Patrick  Gait;  deceased. 
That  this  warrant  was  placed  in  the  hands  of  Westfall,  who 
located  it  on  various  tracts  of  land,  including  the  tract  in 
controversy. 

In  1798,  three  thousand  acres  of  this  warrant  were  assign- 
ed, by  Gait  to  Westfall.  The  assignment  was  made  on 
three  surveys,  which  had  been  executed  under  these  entries ; 
one  of  these  surveys  was  assigned  by  Westfall  to  Adam  and 
Henry  Mallow,  and  on  all  of  them  patents  have  been  issued. 

The  possession  of  the  warrant  by  Westfall  is  the  only 
evidence  of  his  right  to  make  the  locations ;  and  this  has 
been  uniformly  considered,  at  the  land  office,  as  a  sufficient 
authority.  Letters  of  attorney  were  seldom,  if  ever,  given 
to  locators ;  because  they  were  deemed  unnecessary. 

The  entry  could  only  be  made  in  the  name  of  the  per- 
son to  wbona  the  warrant  was  issued  or  assigned  ;  so  that  the 


S40  SUPREME  COURT. 

[GtU  tod  olhen  ««.  Galloway  anil  oth«n.] 
locator  could  acqaire  no  title  in  his  own  name,  except  by  a 
regular  assignment. 

The  power  of  Westfall  to  make  the  location  is  not  con- 
tested ;  but  the  validity  of  the  withdrawal  is  denied  bj  the 
complainants,  on  two  grounds  : 

1 .  That  the  warrant  had  become  merged  m  the  survey, 
and  could  not  be  withdrawn. 

2.  That  Langham  had  no  power  to  withdraw  it. 
Several  authorities  have  been  referred  to  in  support  of  the 

first  positioti.  Much  reliance  is  placed  on  the  decision  tp 
the  case  of  Estill  and  others  vs.  Hart's  Heirs,  reported  in 
in  Hardin,  567.  In  their  opinion  the  court  in  that  case  say, 
that,  "  whatever  doubts  might  be  raised  as  to  the  (»rticolar 
time  at  which  the  warrant  shall  be  said  to  be  merged  in  the 
survey;  whether  from  the  time  it  is  approved  by  the  chief 
surveyor  and  recorded,  or  from  the  time  it  was  delivered  out 
to  the  owner ;  or  from  the  end  of  three  months  after  making 
the  survey  ;  we  conceive  the  case  clear,  that,  after  register- 
ing, the  warrant  was  no  longer  an  authority  to  any  surveyor 
to  receive  an  entry  or  make  another  survey." 

The  right  of  withdrawing  a  warrant,  after  )i  survey  had 
been  executed,  was  not  involved  in  this  case. 

Two  entries  were  made  by  Hart;  one  in  1780^  the  other 
in  1782;  and  both  were  surveyed  in  L784.  Boon  subse- 
quently entered  land  adjoining  these  surveys..  Some  years 
after  this  ws  done,  Hiit's  executor  and  one  of  his  heirs 
caused  another  survey  to  be  made  of  the  entries  of  his  an- 
cestor, which,  varying  from  the  former  surveys,  covered  a 
part  of  Boon's  land.  The  court  decided,  and  very  properly, 
that  the  second  survey  was  void.  When  an  entry  is  surveyed, 
its  boundaries  are  designated,  and  nothing  can  be  more  rea- 
sonable and  just  than  that  these  shall  limit  the  claim  of  the 
locator.  To  permit  him  to  vary  his  lines  so  as  to  alfect  in- 
juriously the  rights  of  others  subsequently  acquired,  would 
be  manifestly  in  opposition  to  every  principle  of  justice. 

In  the  case  of  Loftus  and  others  vs.  Mitchel,  3  Marsh. 
598,  it  is  laid  down  by  the  court,  that  a  survey  made  by  a 
person  without  the  authority  of  the  owner  of  the  entry,  does 
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not  merge  the  warrant.  The  same  principle  is  recognized 
in  the  case  of  Oalloway's  Heixava.  Webb,  1  Marsh.  130. 
In  the  case  of  Taylor  vs.  Alexander,  3  Marsh.  501,  the 
court  decided  that  a  second  sarvey  of  the  same  entry  was 
void. 

It  will  be  perceived,  that  none  of  the  authorities  cited  sus- 
tain the  position  that  a  warrant  cannot  be  withdrawn  after 
the  sarvey  has  been  executed  and  recorded.  If  the  warrant 
merge  in  the  entry,  and  the  entry  in  the  survey,  as  laid  down 
in  some  adjudications  ;*and  if  the  warrant,  being  once  merged, 
is  beyond  the  control  of  the  owner ;  an  entry,  equally  with 
a  sarvey,  would  prevent  a  withdrawal  of  the  warrant. 

Since  locations  were  made  in  the  Virginia  military  dis- 
trict in  Ohio,  it  has  been  the  practice  of  locators,  at  plea- 
sure, to  withdraw  their  warrants,  both  before  and  after 
surveys  were  executed.  This  practice  is  showq  by  the  re- 
cords of  the  land  of&ce,  and  is  known  to  all  who  are  con- 
versant with  these  titles. 

The  withdrawal  is  always  entered  on  the  margin  of  the 
original  entry,  as  a  notice  to  subsequent  locators ;  and  no 
reason  is  necessary  to  be  alleged,  as  a  justification  of  the 
act.  If  the  first  entry  be  defective  in  its  calls,  or  if  a  more 
advantageous  location  can  be  made,  the  entry  is  generally 
withdrawn. 

This  change  cannot  be  made  to  the  injury  of  the  rights 
of  others,  and  the  public  interest  is  not  afiected  by  it.  The 
land,  from  which  the  warrant  is  withdrawn,  is  left  vacant  for 
subsequent  locators ;  and  the  warrant  is  laid  elsewhere,  on 
the  same  number  of  aeres  of  unappropriated  land. 

In  the  case  of  Taylor's  Lessee  vs.  Myers,  reported  in  7 
Wheat  23,  one  of  the  questions  considered  and  settled,  was, 
**  can  the  owner  of  a  survey,  made  in  conformity  with  his 
entry,  and  not  interfering  with  any  other  person's  right, 
abandon  his  survey  after  it  has  been  recorded  V*  The  chief 
justice,  who  delivered  the  opinion  of  the  court,  says  ;  "  it 
seems  to  be  an  ingredient  in  the  character  of  property,  that 
a  person  who  has  made  some  advances  towards  acquiring 
it,  may  relinquish  it ;  provided  the  rights  of  others  be  not 
aiTected   by  such  relinquishment.    This  general  principle 
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derives  great  strength  from  thtj  usage  which  has  prevailed 
among  these  military  surveys.  The  case  states,  that  it  has  been 
customary,  ever  since  the  year  1799,  to  withdraw  surveys  af- 
ter they  have  been  recorded.  The  place  surveyed  has,  of 
course,  been  considered  as  having  become  vacant ;  and  has 
been  appropriated  by  other  warrants,  which  have  been  sur- 
veyed and  carried  into  grant." 

In  that  case  the  court  did  not  decide,  because  it  was  un- 
necessary to  do  so,  that  the  warrant  thus  withdrawn  could 
again  be  located ;  but  this  would  follow  as  a  matter  of 
course.  If  the  withdrawal  leave  vacant  the  land  entered, 
the  warrant  remains  unsatisfied,  and  may  be  again  located 
on  any  other  unappropriated  land. 

It  appears,  therefore,  that  the  right  of  the  owner  to  with- 
draw his  warrant,  after  the  survey  has  been  executed  -and 
recorded,  is  clear,  both  on  principle  and  authority. 

The  power  of  Langham  to  make  the  withdrawal,  is  the 
next  point  to  be  considered. 

Possession  of  the  warrant,  as  has  oeen  shown,  is  a  suffi- 
cient authority  to  make  the  location,  and  it  will  not  be  ques- 
tioned, that  the  locator  may  amend  his  entry,  by  changing 
its  calls.  If  he  may  do  this,  he  may  withdraw  it,  and  make 
a  neyf  location.  The  control  which  he  must  necessarily  ex- 
ercise over  the  warrant,  cannot,  consistently  with  the  in- 
terest of  the  owner,  be  limited  to  the  first  attempt  at  making 
an  entry.  If  that  attempt  be  imperfect,  or  if  the  selection 
of  the  land  be  less  advantageous  to  his  employer  than  it 
might  be,  there  is  no  reason  why  he  should  not  change  tlie 
entry.  The  authority  necessarily  extends  to  the  withdrawal, 
as  fully  as  to  the  location,  and  such  has  been  the'  uniform 
construction  of  the  power  of  the  locator.  Confidence  is  re- 
posed in  his  knowledge  and  discretion,  and  he  has  only  to 
act  in  good  faith  to  bind  his  principal. 

The  register  of  the  land  office  keeps  a  record  of  all  entries 
and  surveys ;  and  on  his  official  certificates  patents  are  is- 
sued by  the  government.  His  records  are  always  under  his 
control ;  and  all  entries  made  in  them  are  made  by  himself, 
or  by  a  person  authorised  to  act  for  him. 

As  the  records  of  this  office  are  of  great  importance  to  the 
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country,  and  are  kept  under  the  official  sanctions  of  the  go* 
vernment,  their  contents  must  always  be  considt'tred,  and 
they  are  always  received  in  courts  of  justice  as  evidence  of 
the  facts  stated. 

If  a  different  rule  were  now  to  be  established,  and  every 
act  of  the  locator,  in  making  an  entry  or  withdrawing  it, 
must  be  shown  to  have  been  done  under  a  formal  letter  of 
attorney,  it  would  destroy,  in  all  probability,  a  majority  of 
the  titles  not  carried  into  grant. 

Under  the  peculiar  system  of  the  V  irgmia  land  law,  mo- 
dified as  it  has  been  in  Kentucky,  and  in  the  Virginia 
military  district  in  Ohio,  by  usages  adapted  to  the  circum- 
stances of  the  country,  many  principles  have  become  estab- 
lished which  are  unknown  to  the  common  law.  A  long 
course  of  adjudications  has  fixed  these  principles,  and  they 
are  considered  as  the  settled  rules  by  which  these  military 
titles  are  to  be  governed. 

An  entry,  or  the  withdrawal  of  an  entry,  is  in  fact  made  by 
the  principal  surveyor,  at  the  instance  of  the  person  who 
controls  the  warrant.  It  is  not  to  be  presumed,  that  this  of- 
ficer would,  place  upon  his  records  any  statement  which  af- 
fected the  rights  of  others,  at.  the  instance  of  an  individual 
who  had  no  authority  to  act  in  the  case.  The  facts,  there- 
fore, proved  by  these  records,  must  be  received  as  prima -fa- 
cie evidence^ of  the  right  of  the  person  at  whose  instance 
they  were  recorded,  and  as  conclusive  in  regard  to  such 
things  as  the  law  requires  to  be  recorded. 

It  will  be  in  the  power  of  an  individual  to  rebut  this  pre- 
sumption of  authority  in  a  person  whose  acts  have  been  in- 
jurious to  him  and  were,  unauthorised,  by  an  exhibition  of 
facts  and  circumstances. . 

In  the  case  of  Moore  and  others  V9.  Dodd  and  others,  re- 
ported in  I  Marsh.  140,  the  withdrawal  of  an  entry  by  admin- 
istfators  was  declared  to  be  void;  as  the  right  had  descended 
to  the  heir,  and  the  administrators  had  no  control  over  it. 
That  the  withdrawal  in  that  case  was  made  at  the  instance  of 
the  administrators^ appeared  from  the  entry  on  the  record.. 

Langhamy  in  his  answer,  states,  that  he  made  the  with- 
drawal of  the  four  hundred  acresj  by  the  authority  of  West- 
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fall.  This  withdrawal  was  made  eighteen  years  after  the 
date  of  the  entry^  and  nine  years  after  the  sonrey  was  exe- 
cuted. So  great  a  lapee  of  time  from  the  entry' to  the  with- 
drawal, is  a  circumstance- which  must  be  considered  as  shak- 
ing the  right  of  the  locator ;  which  depends,  alone,  upon  his 
having  located  the  warrant.  In  this  case,  there  is  no  posi- 
tive evidence  that  Westfall,  after  the  entry,  exercised  any 
agency- over  the  land,  in  the  payment  of  taxes,  or  in  any 
other  manner,  until  this  withdrawal  took  place  on  the  appli- 
cation of  Langham. 

The  survey  which  was  executed  by  O'Connor  in  1796, 
does  not  appear  to  have  been  done  at  the  instance  of  West- 
fall  ;  though,  from  his  having  made  the  entry,  he  may  be  pre- 
sumed to  have  directed  the  survey. 

From  the  answer  of  Patterson  it  appears  that  West&II  sold 
the  three  hundiiBd  acres  claimed  by  him  to  one  Davis,  in  the 
year  1806,  and  gave  a  bond  with  security  for  a  title.  It  is 
now  apparent  that  he  had  no  claim  to  any  part  of  the  land  in 
controversy.  The  right  to  the  warrant  for  six  thousand 
acres,  by  assignments  on  the  surveys  for  three  thousand 
acres,  which  seems  to  have  been  urged  in  the  court  below, 
is  abandoned  by  the  counsel  in  the  argument  here ;  and  the 
power  to  withdraw  the  four  hundred  acres  is  rested  on  the 
first  location  of  the  warrant. 

in  the  absence  of  any  proof  of  right,  the  sale  of  a  part 
of  this  tract  by  Westfall  is  an  evidence  of  bad  faith  on  his 
part;  and  tends  to  throw  suspicion  over  the  act  of  withdrawal. 
It  is  a  well  settled  principle,  that  the  locator,  as  such,  has 
no  right  to  sell  the  land. 

It  is  in  proof,  that  James  Gait,  to  whom  the  warrant  is- 
sued, and  in  whose  name  the  locations  under  it  were  made, 
died  in  1800.  The  withdrawal  was  made  in  1805;  and  the 
question  is  presented,  whether  the  decease  of  the  owner  of 
the  warrant  puts  an  end  to  the  power  df  the  locator. 

No  principle  is  better  settled,  than  that  the  powers  of  an 
agent  cease  on  the  death  of  his  principal.  If  an  act  of 
agency  be  done,  subsequent  to  the  decease  of  the  principsJ, 
though  his  death.be  unknown  to  the  agent,  the  act  is  void. 

On  the  death  of  James  Gait,  the  land  in  controversy  de- 
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vcended  to  his  heirs ;  and  there  is  no  proof  that  they  author- 
ised Westrull  to  act  in  their  behalf.  If  he  had  the  power 
to  withdraw  any  part  of  the  warrant,  it  must  have  been  de- 
rived from  the  single  circumstance  of  his  having  had  the 
control  of  the  warrant  when  the  entry  wqs  made. 

Under  ordinary  circumstances,  this  power,  as  has  been 
shown,  would  be  sufficient.  But  it  is  a  power  which  may  bo 
revoked  or  terminated  by  circumstances.  The  possession 
of  the  warrant  is  tantamount  to  a  lettcjr  of  attorney  to  make 
the-cntry,  to  alter  or  withdraw  it,  and  to  direct  the  survey : 
but  is  ther4>  no  limitation  when  this  authority  under  the  war- 
rant shall  cease  ?  Can  it  be  safely  considered  as  investing 
the  locator  with  a  higher  power  than  a  letter  of  attorney  ? 

If  the  authority  be  in  the  nature  oT  a  power  of  attorney, 
and  subject  to  the  same  principles  of  law,  it  ceased  on  the 
death  of  Gait.  On  that  event,  new  interests  sprung  up  which 
could  not  be  controlled  by  the  agent  of  the  deceased.  Iii 
the  case  of  Hansford  vs!  Minor's  Heirs,  reported  in  4  Bibb, 
385,  the  court  decided;  that,  '*  after  the  death  of  Minor,  as 
the  law  then  stood,  it  was  clearly  irregular  to  survey  the  en- 
try and  obtain  the  grant  in  his  name :  but  as  he  at  that  time 
had  a  devisable  interest  in  the  land,  upon  his  decease  that 
interest  passed  to  Nicholas,  the  father  of  the  appellees,  and 
consequently  the  title  ought  regularly  to  have  been  perfect- 
ed in  his  name." 

By  a  statute  of  Kentucky,  passed  in  1792,  lands  granted 
to  deceased  persons  descended  to  their  heirs  or  devisees.- 
This  statute  is  not  in  force  in  Ohio,  so  as  to  give  validity  to 
the  location  in  the  name  of  James  Gait  of  the  four  hundred 
acres  withdrawn  by  Langham.  This  location  having  been 
made  in  the  name  of  a  deceased  person,  is  believed  to  be 
void ;  as  every  other  act  done  in  the  name  of  a  deceased 
person  must  be  considered. 

An  entry  made  in  the  oamo  of  a  dead  nuin  is  a  nullity;  as 
appears  from  the  d-scision  in  the  case  of  M'Cracken's  Heirs 
V8.  Beall  and  Bowman,  reported  in  3  Marsh.  210 :  but  such 
an  entry  in  Kentucky,  under  the  statute  of  1792,  enures  to 
the  benefit  of  the  heirs  of  the  deceased. 
There  is  no  pretence  that  the  withdrawal  was  made  uddcf 
Vol.  IV.—2  T 
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any  authority  from  the  heirs  of  Gait;  such  a  preramption 
would  be  rebutted  by  the  subsequent  location  of  the  four 
hundred  acres,  in  the  name  of  the  deceased.  An  attempt 
has  been  made  to  show  that  the  heirs  of  James  Gait  claim 
all  the  lands  in  Ohio  entered  in  his  name;  and  among  other 
tracts,  the  four  hundred  acres  located  by  the  withdrawn 
warrant.  But  no  other  proof  of  the  fact  has  been  adduced^ 
except  the  vague  declarations  of  David  Collens,  an  alleged 
agent  of  William  T.  Gait,  who  acted  for  the  other  heirs;  and 
these  are  not  evidence.  If  the  heirs  had  sanctioned  the 
withdrawal,  by  claiming  the  new  location,  it  would  render 
the  act  valid:  and  if  such  evidence  be  in  the  power  of  the 
defendants,  it  should  have  been  produced. 

As  the  heirs  are  residents  of  another  state,  the  lapse  of 
time  does  not  raise  a  very  strong  presumption  against  them. 

No  doubt  can  exist  that  Langham,  in  making  the  with- 
drawal, acted  without  authority ;  aud  the  question  is  present- 
ed, whether  an  act  thus  done  shall  bind  the  owners  of  the 
entry. 

There  is  much  plausibility  and  force  in  the  argument,  that 
the  entry  of  a  withdrawal  on  the  record,  being  notice  to 
subsequent  locators,  must  be  held  valid,  though  done  with- 
out authority,  in  favour  of  rights  subsequently  acquired, 
without  notice  of  the  improper  withdrawal. 

The  law  requires  the  principal  surveyor  to  record  entries 
and  surveys ;  these,  and  any  other  matters  which  the  law 
requires  to  be  recorded,  must  be  received  as  conclusive  of 
the-  facts  ;  and  parol  evidence  cannot  be  received  to  invali- 
date them,  unless  fraud  be  shown.  But  the  law  does  pot 
require  the  withdrawal  of  an  entry  to  be  recorded.  Thil  is 
an  act' of  the  party,  rendered  essentially  necessary  to  the 
regularity  of  entries;  but  it  cannot  be  consider«^d  of  as  high 
validity  as  the  record  of  an  entry  or  survey. 

It  operates  as  a  notice  to  subsequent  locators,  and  roust  be 
received  as  prima  facia  evidence  of  the  right  of  the  person 
who  caused  the  withdrawal  to-  be  made.  But  unless  the 
law  had  required  the  principal  surveyor  to  judge  of  the 
authority  by  which  the  warrant  is  withdrawn,  and  to  make 
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the  withdrawal  on  his  record,  can  it  be  considered  ai  con- 
clusive? 

The  pfincipaV  surveyor  may  enter  a  withdrawal,  as  wns 
done  in  the  case  under  consideration,  at  the  instance  of  an 
individual  who  has  not  the  shadow  of  authority.  If  entries 
and  surveys  may  be  destroyed  in  this  manner,  they  must 
be  considered  of  little  value.  On  the  other  hand,  it*  the 
authority  of  the  person  who  withdraws  the  warrant  may  be 
contested  under  any  circumstances;  entries  subsequently 
made  may  be  annulled. 

In  the  latter  case,  however,  it  is  always  in  the  power  of 
the  locator,  when  he  is  about  to  enter  a  tract  from  which  a 
warrant  has  been  withdrawn,  to  ascertain  at  whose  instance 
the  withdrawal  was  made;  and  this  fact  will  enable  him  to 
investigate  the  authority  under  which  the  act  was  done.  If 
the  withdrawal  was 'made  by  the  owner  of  the  warrant  or 
the  person  who  located  it,  the  authority  would  be  unques- 
tionable. In  the  latter  case,  a  great  lapse  of  time  might 
create  doubts  whether  the  power  of  the  locator  had  not  ter- 
minated, and  this  would  lead  to  particular  inquiry. 

If  it  appeared  that  the  warrant  bad  been  withdrawn  by  a 
stranger,  should  not  that  circumstance  put  the  subse<|uent 
locator  on  strict  inquiry  9  He  has  the  means  of  guarding 
his  interests  by  reasonable  diligence;  and  this  the  law  ahvays 
imposes. 

But  the  owner  of  the  original  entry,  if  it  may  be  with- 
drawn without  authority,  has  no  means  by  which  his  inte- 
rests can  be  protected.  The  principal  surveyor  is  not  under 
his  control ;  nor,  by  the  usages  of  the  office,  is  he  ansuera- 
ble  to  him  for  damages.  It  seems,  therefore,  that  the  prin- 
ciples of  justice,  as  well  as  of  law,  require  the  act  of  with- 
drawal to  be  liable  to  objection,  within  the  limits  above 
prescribed. 

As  the  withdrawal  in  this  case  was  without  authority,  it 
was  a  void  act ;  apd  consequently  no  right  was  acquired  by 
the  subsequent  location. 

.  The  decree  of  the  circuit  court  must  be  aflirmed,  so  far 
as  relief  is  denied  against  Baker  and  Patterson,  who  are  in 
possession  of  the  six  hundred  acres  ;  and  reversed,  as  to  the 
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Other  defendants ;  and  the  cauve  is  remanded  to  the  circuit 
coart,  with  instructions  to  decree,  that  William  Wilsoni  An- 
drew Gibson,  Matthew  Gibson,  and  William  Stephepson, 
do,  on  or  before  the  first  day  of  November  next,  execute  to 
the  complainants,  jointly  or  severally,  a  release  of  their  in- 
terest in  the  premises ;  provided  before  that  time  they  shall 
have  been  paid  for  their  improvements,  under  the  statute  of 
Ohio.  And  the  circuit  court  is  hereby  directed  to  proceed 
to  ascertain  the  value  of  such  improvements,  agreeably  to 
the  above  statute;  each  party  to  pay  hirowo  costs  io  thi« 
court. 


This  cause  pame  on  to  be  heard  on  the  transcript  of  the 
record  from  the  circuit  court  of  th^  Xtnited  States. for  the 
district  of  Ohio,  and  was  argued  by  counsel ;  on  considera- 
tion whereof,  it  is  ordered,  adjudged; and  decreed  by  this 
court,  that  the  decree  of  the  said  circuit  couK  in  this  cause 
be,  and  the  same  is  hereby  affirmed^  so,  far  as  relief  is  denied 
by  the  said  court  against  Baker  and  Patterson,  who  are  ia 
possession  of  tho  six  hundred  acres  orJand;'and  that  the 
said  decree  of  the  said  circuit  court  in  this  cause.be,  and  the 
same  is  hereby  reversed  as  to  ths'  other  defendcmts.     And-  it 
is  further  ordered  by  this  court,  that  this  cause  be,  Snd  the 
same,  is  hereby  remanded  to. the  said  circuit  court,  with  hi« 
structions  to  decree,  thai  William  Wilson,  Andrew  Gibson, 
Matthew  Gibsbrr,  and  Williiam  Stephenson,  do,  on  or  before 
the  first  day  of  November  of  the  year  of  our  lord  eighteen 
hundred  and  thirty,  execute  to  the  complainants,  jointly  or 
severally,  a  release  of  their  interest  in  the  premises;  pro- 
vided, that  before  that  time  they  shall  have  been  paid  -  for 
tlieir  improvements,  under  the  statute  of  Ohio.     And  that 
the  aaid  circuit  court-be,  and  the  same  is  h<jreby  directed  to 
proceed  to  ascertain  the  value  of  such  improvements,  agree- 
ably to  the  above  statute.     And  ihat  the  ^aid  court  do  and 
act  further  in  (he  premises  as  to  law  and  justice  may  apper- 
tsrin*    And  it  ia  further  ordered  by  this  court,  that  eaoi  partj 
respectively  in  this  court  pay  his  own  costs  accruing-  in  this 
court. 
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The  official  4ftx  books  of  tho  corporation  of  WathiDgtoD,  made  up  by  the  reg^ite? 
from  the  origidal  retoma  or  Hula  of  the  aaaeaaora  laid  before  the  court  of  ap« 
peala,  he  being  empowered  by  the  ordinancee  of  the  corporation  to  correct  tho 
▼aluaiiOna  made  by  the  aiaeaaors,  are  evidence ;  and  it  is  not  required  that  tb* 
•usessor'e  original  liati  shall  be  produced  in  evidence,  to  prove  the.aaeeaiment 
of  the  taxes  on  real  estate  in  the  city  of  Washington.    [859] 

In  an  ex  parte  proceeding,  as  a  sale  of  land  for  taxea  under  a  special  aittborityi 
great  strictness  Is  wquircd.  To  divest  An  individnal  of  his  property  against  hie 
consent,  every  substantial  requisite  of  the  law  must  he  complied  with.  No 
presui^ption  can  be  rAised.in  behalf  of  a  collector  who  sells  real  estate  for  taxes 
to  cure  any  radical  defect  in  his  proceedings;  and  the  proof  of  regularity  de- 
volves upon  the  person  who  claims  under  the  collector's  sale.    [859] 

Proof  of  the  regular  appointment  of  the  assessors  is  not  necessary.  They  acted 
under  the  authority  of  the  corporation,  and  the  highest  evidence  of  this  fiict  is 
tho  sanction  given  to  their  retiitns.    [S0O1 

The  act  of  congress,  under  which  the  lot  in«  the  city  of  Washington  itt  contro- 
versy was  sold,  required  that  public  notice  of  the  time  and  place  of  sale  of  lots^ 
the  property  ot  non-residents,  should  be  gWen  by  Idvertlsing  <*,0fice  a  week** 
in  some  newspaper  lit  the  city,  for  three  months.  Notice  of  the  sale  of  the  lot 
In  controversy  was  published  for  three  months ;  but  Jn  the  course  of  that  period^ 
eleven  days  at  one  time,  at  another  ten  days,  and  at  another  eight  ds^a  trane« 
pired,  in  succeeding  weekr,  between  the  insertions  of  the  adtertisement  intho 
newspapers.  **^  A  week^'  fs  a  de6n{te  period  of  time,  commenciiig  on  Sunday 
•nd  en^ng  on  Saturday.  The  notice  was  published,  Monday,  January  9th,  end 
was  omitted  qntll  Saturday,  January  18fh,  leivhig  An  Interval  of  eleven  days. 
Still -thif  publication  on  84turday  was  within  the  week  preceding  the  notice  of 
the  6th ;  apd  this  was  sufficient.  •  It  would  be  «  most  rigid  construction  of  tho 
tct  oC  congress,  Joetlfie4  neither  by  iti  spirit  ju>r  its  language,  to  sfy' that  this 
notice  must  be  publbhed  on  any  particular  day  of  a  week.  If  published  once 
•  week  for  tliree  months,  the  Uw  is  complied  w<th,  and  its  object  effectual^. 
[861] 

No  doubt  can  exitt  that  a  part  of  a  lot  may  bo  sold  for  taxes,  when  ilhey  have 
accrued  on  such  part.    [861]  ^ 

The  lot  en  which  the  taxes  were  assessed,  belonged  to  two  persons  as  tenants  in. 
common.  The  assessment  was  made  by  a  valuation  of  each  half  of  the  Tot. 
To  make  a  sale  of  the  interest  of  oi^e  tenant  in  common  for  unpaid  taxes  taHd, 
it  need  not  extend  to  the  internet  of  both  claimants :  one  having  paid  his  tax, 
the  interest  of  the  other  may  well  be  sold  /ot  the  balance.    [861] 

The  advertisement  purported  to  sell  •*  half  of  lot  No.  4,  in  pquare  No.  491 ;"  and 
tho  other  half  was  advertised  in  the  same  manner,  as  belonging' to  the  other 
tonant  in  comnv>n*  This  was  not  a  sufficient  advortlsenMiit ;  and  a  sale  made 
under  the  same  was  void.    [862] 

It  is  not  sufficient  that  in  an  advertisement  of  land  for  sale  for  unpaid  taxes,  snch 
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a  (kieription  is  given  as  would  enable  the  person  destroas  of  porehasfog  to 
aseertain  the  situation  of  the  property  by  inquiry ;  nor,  if  the  purchaser  at  the 
sale  had  been  Informed  of  every  fact  necessary  to  enable  him  to  fix  a  yaloe 
upon  the  property*  would  the  sale  be  valid,  unless  the  same  information  had 
been  commonitated  to  the  public  in  the  notice.  [862] 
liie  tenth  section  0f  the  act  of  congress  provides  that  real  property  in  Washing- 
ton, on  which  two  or  more  years*"  taxes  shall  be  due  and  unpaid,  may  be  sold, 
Blc.  In  tliis  section  a  distinction  is  made  between  a  generid  and  a  gpeeial  tax. 
Property  may  be  sold  to  pay  the  former  as  soon  as  two  years'  taxes  shall  be 
due ;  but  to  pay  theJatter,  property  espnot  be  sold  until  the  txpiraiian  of  two 
years  cfUt  the' second  year's  tax  becomes  due.  The  taxes  for  which  the  pro^ 
perty  In  controv^y  was  s6ld,  becsme  doe,  by  the  ordinsnce  of  the  corporatlott. 
on  the  1st  dsy  of  January  1821  and  1822.  The  special  tax  for  paving  was 
chacg^d  against  the  lot  in  1820,  and  became  doe  on  the  1st  of  January  1821 ; 
btit  the  grouiid  on  which  it  was  aasessed  was  not  liable  to  be  sold  for  tho  tax 
until  the  1st  of  Jantmry  t828.  The  first  notice  of  the  sale  was  given  on  tho 
to  of  December  1822,  nearly  a  month  before  the  lot  was  liable  to  be  sold  lor 
the  speciai  tax  of  1820.  Meld,  that  the  whole  period  should  have  elapsed 
which  was  necessai^r  to  render  the  lot  liable  to  be  sold  for  the  specifd  tax,  befiMO 
tho  advertisement  was  pubUshed.    [864] 

FROM  the  circuit  court  of  the  district  of  Colombiai  for 
tbe  coqnty  of  Washington. 

This  was  an  ejectment,  brought  by  the  defendant  in  error, 
in  the  circuit  court,  for  the  recovery  of  an  undivided  moiety 
of  a  lot  of  ground  in  the  city  of  Washington,  No.  4,  in 
iquare  No.  491. 

The  lessor  of  the  plaintiff  in  the  ejectment  claimed  to  be 
entitled,  to  the  lot  of  ground  as  tenant  in  common  with^the 
heirs  at  law  of  Henry  Toland,  deceased;  and  on  the  10th 
of  March  1823,  the  half  of  the  lot  so  held  by  the  lessor  of 
the  plaintiff,  was  set  up  and  exposed  topublic  sale,. as  as^ 
sessed  to  Jamea  N.  Taylor,  for  taxes  doe  to  the  corporation 
of  Washington,  for  the  years  1820  and  1821,  amounting,*  in 
the  whole,  including  the  expenses  of  the  sale,  to  the  :8um 
of  forty-^seven  dollars  and  ninety-one  cents;  and  Henry T. 
Weightman  became  the  purchaser  of  the  same.  Mary  Ron- 
kendorff^  the  plaintiff  in  error,  holds,  as  lessee,  tinder  the 
purchase  at  the  tax  sale. 

{n  tbe  circuit  court  the  jqry  returned  a  verdict  for  tbe 
plaintiff  in  the  ejectment ;  upon  which  judgment  for  his  iin- 
ecpired  term  in  an  undivided  moiety  of  the  lot  as' tenant 
in  common  was  rendered  in  his  favour,  under  the  instruc- 
tions of  the  court ;  to  which  several  exceptions  were  taken. 
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The  plaintiff  in  the  circuit  court  made  out  his  title  under 
the  commissioners  of  the  city' of  Washington,  by  regular 
conveyances  to  himself  and  Henry  Toland  deceased ;  and  it 
was  agreed  that  the  plaintiff's  lessee  and  Toland's  heirs 
were  under  the  same,  seised  in  fee  as  tenants  in  common  of 
the  premises,  before  the  4iale  of  the  half  lot  for  taxes. 

The  defendant  proved  the  assessment  of  the  taxes  on  the 
lot,  by  the  production  of  the  regular  evidence,  and  that  the 
taxes  were  assessed  and  the  assessments  were  entered  in  the 
tax  books,  according  to  the  forms  usually  pursued  and  author- 
ised under  the  charter  and  ordinances  of  the  corporation  of 
Washington. 

In  the  tax  book  of  1820,  the  assessment  of  lot  No.  4,  in 
square  No.  491,  appears  arranged  in  columns  in  the  estab- 
lished  and  accustomed  forms ;  in  which  are  placed  the  name 
and  residence  of  the  owner  of  the  property ;  the  number  of 
the  square ;  the  number  of  the  lot ;  its  contents  iii  square 
feet ;  the  rate  of  assessment ;  the  valuation  ;  the  valuation  of 
the  improvements ;  and  the  amount  of  the  tax.  The  lot  in 
controversy  wajs  entered  in  the  tax  book  of  1820  thus  : 


JVamea, 

4 

i 

1 

5 

Taylor,  Jaroet  N. 

491 

M 

4202 

40 

1S80 

1680 

Paviog  tax,    . 

28  4« 

81  86 

Toland'a  heixa,  Heory, 

491 

i* 

4202 

40 

1680 

1680 

8  40 

In  the  tax  book  for  1821,  the  assessments  of  the  lot  were 
entered  as  follows : 


Taylor,  Jamea  N. 
Toland's  heira ,  Henry, 


491 
491 


U  4  )4202|  40  116801  1680  i  8  40 
|j[4|4202|  40  |l680|  1680  |  8  40 


It  was  also  proved,  on  the  part  of  the  defendant  in  tht; 
ejectment,  that  the  persons  appointed  to  take  the  value  of 
the  property  liable  to  assessments  for  ta.\es  in  the  city  of 
Washington,  usually  perform  the  duty  in  October  in  each 
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j^ear,  and  make  out  annual  li«(s  of  the  same  and  of  its.  ai- 
vatied  value ;  whicbi  after  being  laid  berore  the  board  of  ap« 
peal  empowered  \<y  correct  the  valuations,  are  .returned  to 
tbe  register  of  the  corporation,  with  the  corrections, . If  ar^y, 
10  whose  custody  and  ^flSce  the  original  books  contojDtqg 
such  lists  and  valuations  are  preserved  ;.^and  the  register, 
by  tho«uthoritj  of  tli^  corpbratioor  then  proceeds  to  digest 
ibe  tax.boobsi  y«ar  by  year,  iii  the  form  described,  and  trans- 
feUiiatpAqcb  tax  books,  from  the  original  Assessment  books 
■0  returned  b^  tbe  auessors,  through  the  board  of  appeal,  the 
lists  of  tbe.  several  species,  descriptions  and  parcels  of  pro- 
pert/  on  which  ]iuch  taxes  are  imposed,  and  .tbe  assessed 
taloation  oi  .tne.same,  as  corrected'  by  the  board  of  iippcal ; 
eiteqdiiig  in  the- proper  column- prepared  for  the  puq>Qfl|0, 
tbe  amount  of  the  taxies  imposed  upon  theisame  respectively : 
which  tax  books,  given  in  evideni  e  by  the  defendant,  were 
so  made  up  wd  arranged  by  tie  register,  ia  tbe^  years 
18iO Bind  1821  respeotively  the  general  taxes 'thi^eia  re- 
ipeecivsly  aiiossed  J>ecOfiiing  due  and  payable,  according  to 
the  laws  of  the  corporatianrOli  the  first  day  of  January  of 
each  year  then  next  ensuing ;  thiit  is  to  say,  tho  general  tax 
(exclusive  bf  the  special  tax  for  paving)  for  the  year  1820, 
on  the  latof  January  1831;  and  that  for  tbe  year  1821,  on 
ibe  1st  of  January  1822# 

The  court,  oa  the  motion  of  the  plaintiffi  instructed  the 
jury  that  the  tax.  books,  so  given  in-  evidence^  by  the  defen- 
dant, were  not  competent  evidence  to  prove  the  assessments 
bf  the  lot  .for  the  years  1820  and  Jl821j  unless  tho  defendant 
^rst  proved  the  i<egular  appointment  and  authority  of  the  as- 
^ssors  whose  books  and  returns  were  used  in  making  up 
and  arranging  the  tax  books  as  aforesaid ;  and  also  produced 
tbe  original  books  60  returned  by  the  assessors,  through 
the  board  of  appea),  in  each  year  respectively;  to  which 
opinion  and  itoructioB  of  the  court  the  defendant  in  tho 
circuit  court  excepted. 

It  was  further  proved  on  the  part  of  the  defendant,  tfaM 
th0  collector  of  the  taxes  imposed  by  the  corporation  in  third 
and  fpurth  wards, -who  was  authorised  to  advertise  and  sell  all 
property  ia  those  wwria  liable  to  be  sold  by  taxes,  on  Moo*. 
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day  the  6th  of  December,  in  the  year  18229  the  tates  oq  the 
lot  ID  controversy  being  unpaid,  caused  to  be  inserted  in  the 
National  Intelligencer,  the  following  advertisement: 

"  Will  be  sold,  at  public  sale,  on  Monday  the  IQih  of  March 
next,  at  10  o'clock,  A.M.  at  the  City  Hall,  the  following 
described  property,  to  satisfy  the  corporation  of  Washington 
city  for  taxes  due  thereon  up  to  the  year  1821  inclusive, 
with  costs  and  charges;  unless  previously  paid  to  the  sub- 
scriber, to  wit :  (and  amongst  others  are  the  following,) 


7b  whom  oiieiaed. 

JVb.  qftquare. 

JVb.  ftflot. 

Amauni, 

JvDtm  N.  Taylor, 

PsTine  Uz»  in'st  10  per  cent. 

HeoiyToland'ehein. 

4»i 
491 

iof4 
iof4 

tl6  80 
28  46 
16  80 

This  advertisement  was  repeated,  and  republished,  by  the 
direction  of  the  collector,  on  the  several  days  following : 

Friday,  December  6thj  1822. — Saturday,  December  Uth, 
1822,— Monday,  December  16th,  1822.— Tuesday,  Decem- 
ber 17th,  1822.— Wednesday,  December  25th,  1822.— Satur- 
day, January  4tb,  1823.— ^Monday,  January  6M,  1823.— 
Saturday,  January  18^&,  1823.— Tuesday,  January  2l8t, 
1823.— Saturday,  February  Ist,  1823.— Tuesday,  February 
4th,  1823.- Thursday,  February  6th,1823.—^turday,  Feb- 
ruary 8th,  1823— Tuesday,  February  lUb,  1823.— Wed- 
nesday, February  12th,  1823.— Thursday,  February  13tb, 
1823.— Friday,  February  14th,  1823.— Saturday,  February 
15tb,  1823.— Monday,  February  17th,  1823.— Tuesday,  Feb- 
ruary 18th,  1823.— Wednesday,  February  I9th,  1823.^Sat- 
urday,  March  Ist,  1823.— Monday,  March  3d,  1823.— Tues- 
day, March  4th,  1823.— Wednesday,  March  5ih,  1823.— 
Monday,  March  10th,  1823. 

The  tenth  section  of  the  act  of  congress  of  the  15th  May 
1820^  "  to  incorporate  the  inhabitants  of  the  city  of  Wash- 
ington, and  to  repeal  all  other  acts  heretofore  passed,*'  re- 
quires that  real  estate  upon  which  two  years'  taxes  are  un- 
paid and  in  arrear,  shall  be  advertised  '*  once  a  week"  for 
three  months. 

In  pursuance  of  his  authority  and  duty,  and  according  to 
the  tenor  of  the  advertisement,  the  collector,  on  the  10th  of 
Vol.  IV.— 2  U 


S54  BtJPREME  COURT. 

[Rooktodortr  m.  Ttyloi't  Lame.] 

March  1823,  set  op  at  public  sale  one  half  ^  the  tci  N'o.  4, 
in  square  No.  491 ;  and  the  same  having  been  purchased  by 
Henry  T.  IVeightman,  be  paid  the  amount  of  the  purchase 
money  on  the  11th  of  March  1823,  to  the  collector,  who 
thereupon  executed  and  delivered  to  him  a  certificate  under 
his  hand,  and  executed  in  the  presence  of  a  witness;  stating, 
that  '*  at  a  sale  made  by  me,  as  collector  of  taxes  for  the 
third  and  fourth  wards  of  the  city  of  Washington,  on  the  10th 
of  March  18.^3,  after  due  notice  given  as  required  by  the 
acts  of  the  corporation  of  said  city,  I  set  up  and  exposed  to 
public  sale,  half  of  lot  No.  4,  in  square  No.  491,  assessed  to 
James  N.  Taylor,  for  taxefei  due  the  said  corporation  on  the 
same,  for  the  years  1820  and  1821,  amounting  in  the  whole, 
including  the  expenses  .of  sale,  to  the  sum  of  forty-seven 
dollars  and  ninety-one  cents;  wHen  a  certain  Henry  T. 
Weightman,  being  the  highest  bidder,  became  the  purcha* 
ier  thereof,  at  and  for  the  sum  of  forty-seven  dollars  and 
ninety-One  cents:  the  receipt  of ' forty-seven  dollars  and. 
ninety-one  cents  is  hereby  acknowledged,  subject  however 
to  redemption  as  provided  for  by  law. 

The  collector  made  a  return  of  the  sale  in  the  following 
form: 

At.  IZtff .  I  To  whom  a$9tutd.\       Pwehaaer.      |  Tlir.  I  Btpen.\Am.  $old/ar. 


U 


1  I  i  4  I  James  N.  taylor,    |H.  T.  Weightman,  (46  S8|    2  68   |     47  91 

Mr  Weightman  entered  upon  the  half  lot  so  sold  to  bim, 
and  was  possessed  thereof  more  than  two  years  after  the  day 
of  sale;  and  afterwards,  on  the  0th  of  October  1826,  receiv- 
ed, in  due  form  a  conveyance  in  fee  simple  of  the'  said  half 
lot,  which  deed  was  duly  recorded :  the  plaintiff's  lessor, 
James  N.  Taylor,  or  any  person  for  him  or  in  his  behalf,-or 
any  person  whatever,  not  having  at  any  time  paid  or  in  any 
manner  tendered  to  Mr  Weightman,  or  deposited  in  the 
hands  of  the  mayor  or  other  officer  of  the  corporation,  the 
money  paid  to  the  collector,  or  any  part  thereof. 
>  The  court, onthc  motion  of  the  plaintifi^instructed  the  jury^ 
that  the  advertisement  of  the  property  was  defective  and  ille- 
gal in  the  several  instances  and  particulars  following,  to  wit : 
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t.  Thai,  being  published  and  republished  as  aforesaid, 
on  the  several  days  aforesaid,  from  the  6th  of  December 
1822  to  the  I7th  of  March  1823,  both  inclusive,  was  not  an 
advertisement  "  once  a  week"  for  three  months,  witliin  the 
meaning  of  the  tenth  section  of  tho  act  of  congress,  passed 
on  the  15th  of  May  1&20,  "to  incorporate  the  inhabitants 
of  the  city  of  Washington,  and  to  repeal  oli  acts  heretofore 
passed  for  that  purpose." 

3.  That  the  said  corporation,  or  its  collector  af  taxes  act* 
ing  under  its  authority,  was  not  compct<^nt  to  advertise  and 
sell  any  part  of  the  said  lot  No.  4,  in  square  No.  491,  less 
than  the  entire  lot,  for  the  taxes  so  assessed  on  the  same  and 
due  to  the  said  corporation.  ^^• 

3.  That  the  entire  lot  should  have  br^en  assessed  to  the 
two  tenants  in  common,  Taylor  and  Toland ,  and  accordingly 
advertised  and^'sold,  as  assessed  to  them. 

4.  That  the  said  advertisement  did  not  sufficiently  desig- 
nate what  half  of  the  said  lot  was  charged  with  tho  said 
taxes,  and  was  to  be  sold  for  the  same;  and  did  not  purport 
to  be  an^idvertisemeot  of  an  undivided  moiety  of  the  same 
for  sale. 

5.  That  the  saiid  corporation  or  its  said  collector  had  no 
power  or  authority  to  advertise  the  said  lot  for  sale,  till  the 
last  of  the  two  years'  taxes,  for  which  the  same  was  adver- 
tised for  sale,  bad  remained  unpaid  and  in  arrears  for  two 
years. 

6.  That  the  said  advertisement  does  not  purport  to  adver- 
tise the  said  lot  for  two  years'  taxes  unpaid  and  in  arrears. 

7.  That  the  said  property  so  attempted  to  be  sold,  was  not 
described  with  sufficient  certainty,  either  in  the  advertise- 
ment or  at  the  sale. 

For  which  several  defects,  in  the  process  of  the  assess- 
ment, advertisement  and  sale  of  the  said  lot,  the  said  sale  is 
illegal  and  void. 

The  defendant  excepted  to  all  these  instructions  and 
opinions  of  the  court,  and  prosecuted  this  writ  of  error. 

The  case  was  argued  by  Mr  Jones  for  the  plaintifl[  in 
errors  and  by  Mr  BarrelLand  Mr  Key  for  the  defendant. 
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Mr  Jones,  for  the  plaintiff  iq  error,  contended;  thut  the  ob- 
jections to  the  sale,  whicli  had  been  made  for  faxes,  of  the 
moiety  of  the  lot,  were  untenable. 

The  taxes  for  which  the  sale  had  been  made,  had  bee. 
regularly  assessed  under  the  authority  of  the  corporatiop  of 
Washington,  and  in  conformity  to  law  ;  all  the  forms  o^  the 
law  and  ordinances  had  been  complied  with  in  this  nsseas- 
'ment;  the  registeritig  of  the  taxes;  the  advertisement;  and 
the  sale.  He  cited  the  charter  and  ordinances  of  Ibe  corpo- 
ration in  support  of  that  position. 

Mr  Barrell  and  Mr  Key,  for  the  defendant,  contended;  that 
no  proof  had  been  made  on  the  trial  in  the  circuit  court  of 
the  assessment  of  the  taxes.  The  original  books  of  the 
assessors  should  have  been  produced ;  and  not  the  state- 
ments or  abstracts  from  them  made  by  the  register.  There 
mtiy  have  been  alterations  made  on  appeals,  and  the  origi- 
nal books  of  the  assessors  were  the  only  legal  evidence. 

Laws  for  the  isalis  of  lands  for  taxes  should  be  construed 
strictly,  and  their  provisions  should  be  strictly  pursued.  They 
are  penal  in  their  nature  and  effects.  They  go  to  wrest  the 
property  of  the  owner  out  of  his  hands  by  act  of  law;  and 
every  form  which  the  law  directs  must  be  entirely  and  fully 
answered.    8  Wheat.  682. 

The  description  of  the  property  was  imperfect,  it  did  not 
designate  the  part  of  the  lot  to  be  sold  with  sufiBcient,  if  with 
any  precision.  If  the  corporation  could  divide  a  lot,  which 
is  denied,  in  order  to  comply  with  the  law^  there  should  have 
been  an  assessment  of  2  half  lot,  and  a  description  of  it  as 
such.  To  show  that  such  a  description  was  insufficient, 
cited,  1  Har.  Sl  Gill,  172. 

The  publication  of  the  advertisement  was  not  made  in 
conformity  with  the  provisions  of  the  charter.  The  tenth 
section 'directs  that  the  advertisement  shall  be  inserted  once 
a  weekj  for  three  months ;  but  the  case  shows  that  this  was 
not  done.  A  period  of  twelve  days  had  elapsed  between  the 
days  on  which  the  advertisement  appeared;  and  no  more 
•  than  seven  days  should  have  passed.  Once  a  week  means 
once  in  every  seven  days;  from  one  day,  a  particular  day,  to 
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another,  a  correspondiog^  day  in  the  sacceeding  week«  In 
every  period  of  seven  days,  the  insertion  of  the  notice  wb9 
not  sufficient.  If  the  advertisement  commenced  on  one  day 
in  a  week,  it  should  have  been  repeated  on  the  following 
eonesponding  day  in  the  succeeding  week;  and  so  on, until 
it  bad  been  inserted  for  three  .months. 

The  stipulation  to  pay  rent  quarterly,  and.  the  construc- 
tion given  to  such  covenants;  illustrate  and  eiplain  the 
position  of  the  defendant  in  error.  Would  it  be  a  compli- 
ance with  an  agreement  to  pay  two  quarters  rent,  quarterly, 
to  make  the  payment  at  any  time  within  $ix  months,  being 
two  quarters  f  The  payments  are  to  be  made  under  such 
covenant  from  quarter-day  to  quarter-day ;  and  there  is  a 
breach,  if  the  corresponding  and  succeeding  quarter-day  is 
suffered  to  pass  without  payment  being  made. 

It  wasdso  jMUitended ;  that  thecorporation.had  no  author- 
ity to  advertise  the  lot  for  sale  until  the  last  of^tMs  two  yeani^ 
taxes  were  due,  for  which  the  sale  was  to  be  made ;  and  that 
the  advertisement  does  not  purport  to  expose  the  property 
to  be  sold  for  two  years'  taxes  unpaidi  and  in  arrears. 

Mr  Jones,  in  reply,  argued,  that  the  booka^of  the  assessors 
were  ttot  the  original  records  of  the  assessment  of  the  taxes. 
The  returns  are  made  to  the  register,  and  are  entered  by 
him ;  and  his  books  exhibit  regular  and  proper  evidence  of 
the  charges  and  assessments  on  property  in  the  city. 

The  fegister  is  a  public,  sworn  officer;  and  the  duties  he 
performs  are  official  acts,  which  are  shown  by  his  books. 

The  advertisement  was  inserted  in  every  succeeding  period 
of  sseen  days,  and  this  was  a  compliance  with  the  law.  It 
was  a  publication  in  every  succeeding  week,  or  space  of  seven 
days;  and  this  was  according  to  the  letter  of  the  charter. 

When  a  term  is  fixed  for  the  performance  of  an  act,  the 
itrhole  time  is  allowed  lo  do  it;  even  to  the  last  minute. 
So,  to  require  advertising  once  a  week,  gives  all  the  next 
week  for  the  next  advertising.  On  what  succeeding  day  in 
the  hebdomadal  division  of  a  week  the  advertisement  shall 
appear,  is  not  required ;  the  name  of  the  d^y  of  the  week 
oa which  it  must  be  published  is  of  no  moment;  as  the  names 
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of  the  days  of  the  week  are  arbitrary.  It  is  the  period  of 
seven  days,  which  the  law  regards  as  the  space  of  a  week; 
and  in  this  case,  as  there  was  no  period  of  fourteen  days  in 
which  the  notice  of  th^  sale  was  omitted,  no  longer  period 
than  twelve  days  having  passed  during  the  three  months'in 
in^hich  the  advertisement  did  not  appear,  all  was  regular. 
As  to  the  objection  that  the  property  sold  had  not  been  suf- 
ficiently described ;  as  the  powefs  of  the  corporation  are  to 
tax  all  interests  in  lands,  the  right  to  assess  the  tax  on  an 
undivided  moiety  of  a  tenant  in  common  cannot  be  denied. 
Such  was  this  case;  and  the  advertisement  described  suffi- 
ciently an  undivided  half  of  the  lot,  of  which  Taylor  wastho 
owner  with  Toland's  heirs. 

Mr  Justice  M'Lsjln  delivered  the  opinion  of  the  Court. 

This  writ  of  error  is  prosecuted  to  reverse  a  judgment  of 
the  circuit  court  for  the  district  of  Columbia. 

The  defendant  in  error  brought  an  action  of  ejectment  in 
the  circuit  court,  to  recover  possession  of  lot  No.  4,  in 
square  No.  491,  in  the  city  of  Washington,  half  of  which 
had  been  sold  for  taxes ;  and  under  the  special  instructions 
of  the  court,  recovered  a  verdict  and  judgment.  Several 
exceptions  were  taken  to  the  competency  of  the  evidence 
admitted  on  the  trial,  all  of  which  appear  in  the  bill  of  ex- 
ceptions. 

The  first  objection  was  taken  to  the  competency  of  the 
proof  of  the  assessment^of  the  lot  for  taxation :  the  legality- 
of  the  tax  is  not  disputed. 

To  show  the  taxes  assessed  on  the  lot  for  the  years  1820 
and  1821,  the  defendant  below  produced  in  evidence  the 
ofiicial  tax  books  of  the  corporation,  regularly  made  up  by 
its  oflicers ;  from  which  it  appeared,  that  the  plaintiff  stood 
charged  for  1820,  with  thirty -one  dollars*  eighty -six  cents 
for  the  tax  on  the  half  of  lot  No.  4,  which  contained  four 
thousand  two  hundred  and  two  square  feet,  valued  at  one 
thousand  six  hundred  and  eighty  dollars.  For  the  year  iSdl, 
he  stood  charged  with  eight  dollars  forty  cents  tax  on  the 
same  lot.  It  appeared  in  proof,  that  the  assessors  appointed 
by  the  authority  of  the  corporation,  make  a  valuation  of 
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property  within  the  city,  about  the  month  of  October,  annu- 
ally, and  a  return  of  their  proceedings ;  which  are  laid  before 
the  board  of  appeal  empowered  to  correct  the  valuations  of 
the  assessors,  according  to  the  laws  and  ordinances  of  the 
corporation.  The  assessment  lists  are  then  returned  to  the 
register  of  the  corporation.  The  register  then  proceeds  to 
make  out  the  tax  books,  from  the  original  assessment  lists 
returned  by  the  assessors,  and  corrected  by  the  board  of 
appeal.  But  it  was  contended,  that  the  original  lists  of  the 
assessors  must  be  produced,  and  also  proof  of  their  appoint- 
ment. 

The  court  recognize  the  correctness  of  the  principle  con- 
tended for  by  the  counsel  for  the  plaintiff  in  error ;  that  in 
an  ex  parte  proceeding  of  this  kind,  under  a  special  autho- 
rity, great  strictness  is  required.  To  divest  an  individual  of 
bis  property,  against  his  consent,  every  substantial  requisite 
of  the  law  must  be  shown  to  have  been  complied  with.  No 
presumption  can  be  raised  in  behalf  of  a  cojjector  who  sells 
real  estate  for  taxes,  to  cover  any  radical  defect  in  his  pro- 
cteeding;  and  ihe  proof  of  regularity  in  the  procedure  de- 
volves upon  the  person  who  claims  uqder  the  collector's  sale. 

In  this  case,  was  it  necessary  to  exhibit  proof  of  the  regu- 
lar appointment,  of  the  assessors  ?  They  acted  under  the 
authority  of  the  corporation,  and  the  highest  evidence  of 
this  fact  is  the  sanction  which  it  has  given  to  their  return. 
This  return  has  been  examined  and  corrected  by  the  board 
of  appeal,  and  was  then  handed  over  to  the  register,  \yhat 
better  proof  can  be  required  of  the  assessor's  authority  to  act. 

The  municipal  powers  of  the  corporation  are  conferred  by 
ajpublic  law,  and  all  courts  are  bound  to  notice  them,  (s 
it  necessary  in  any  case  to  go  into  the  proof  of  the  election  of 
the  mayor,  or  any  of  the  other  officers  of  this  corporation? 
This  has  not  been  contended ;  nor  can  it  be  necessary  to 
rprovethe  appointment  of  an  officer  of  the  corporation,  who 
has  acted  under  its  autliority,  and  whose  proceedings,  as  in 
ihe  present  case,  have  received  its  express  sanction. 

Did  the  court  below  err  in  requiring  the  original  assess- 
ment lists  to  be  produced. 

These  lists,  under  the  law»  were  not  veonclusive  on  the 
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corporation,  or  on  the  person  whose  property  was 
They  were  laid  before  the  coart  of  appeal  for  their  correc- 
tion and  sanction,  and  they  were  then  passed  to  the  register. 
'  If  the»assessment  was  not  conclnsive,  or  indeed  binding 
on  either  party  until . sanctioned  by  the  board  of  appeal; 
t  nen,  without  this  sanction,  the  assessment  lists  could  not  be 
received  as  evidence.  These  lists  being  handed  over  to  the 
register,  the  law  requires  him  to  furnish  a  tax  book  to  the 
collector,  from  the  original  assessment  lists  on  file  in  his  of- 
fice,  according  to  a  prescribed  form.  This  was  done  in  the 
case  under  consideration ;  and  is -not  this  book  evidence  9 

It  was  made  out  and  arranged  by  an  officer,  in  pursuance 
of  a  duty  expressly  enjoined  by  law.  This  not  only  makes 
the  tax  book  evidence,  but  the  best  evidence  which  can  be 
given  of  the  facts  it  contains.  In  this  book  are  stated,  th(i 
name  of  the  owner  of  the  property,  and  his  residence,,if 
known ;  the  number  of  the  square,  the  number  of  the  lot, 
the  square  feet  it  contains;  the  rate  of  assessment,  the  valu- 
i^tion,  and  the  amount  of  the  tax.  Only  a  part  of  the^  ap- 
pear upon  the  assessment  list. 

This  court  think, 'that  the  circuit  court  ^erred  in  their  in- 
structions to  the  jury  on  both  of  the  points  stated.  1.  In 
deciding  that  the  proof  was  not  competent  to  show  the 
authority  of  the  assessors:  and,  2.  That  the  official  tax  book, 
certified  by  {the  register,  did  not  prove  an  assessment  of  the 
property. 

The  next  point  presented  by  the  bill  of  exceptions  is  as 
to  the  legality  of  the  notice  of  sale  given  by  the  collector. 

The  court  instructed  the  jury,  that  the  advertisement  was 
defective  in  several  particulars. 

By  the  tenth  section  of  the  apt  of  congress,  which  directs^ 
this  proceedingy  the  collector  is  required  to  give  public  no- 
tice of  the  time  and  place  of  >  sale,  by  advertising  once  a 
week,  in  some  newspaper  printed  in  the  city  of  Washington; 
for  three  months  ;  when  the  property  is  assessed  to  a  per- 
son who  resides  within^the  United.  States,  but  without  the 
district  of  Columbia. 

Notice  of  the  sale  of  the  lot  in  controversy  was  given  by 
the  collector;  first,  in  a  newspaper  published  the  6th  of  Oe- 
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cember  1822,  and  laat,  in  the  same  paper  of  the  10th  of 
March  1823.  These  periods,  embrace  the  time  the  adver- 
tisement is  required  to  be  published :  but  it  is  contended,  that 
the  notice  was  not  published  once  in  each  week,  within  the 
meaning  of  the  act  of  congress.- 

In  examining  the  d^tes  of  the  publications,  it  appears 
that  eleven  days  at  one  time  transpired  between  them,  and 
at  another  time  ten  days,  at  another  eight. 

The8e:7>mi8sions,  it  is  contended,  are  fatal :  that  the  pub- 
lication being  once  made^  it  was  essential  to  the  validity  of 
the  notice  that  it  should  be  published  every  seventh  day 
thereafter. 

The  words  of  the  law  are,  '<  once  a  week."  Does  this 
limit  the  publication  to  a  particular  day  of  the  week?  If 
the  notice  be  published  on  Monday,  is  it  fatal  to  omit  the 
publication  until  the  Tuesday  week  succeeding  i  The  ob'- 
ject  of  the  notice  is  as  well  answered  by  such  a  publication,. 
as  if  it  had  been  made  on  the  following  Monday. 

A  week  is.  a  definite  period  of  time,  commencing  on  Sun- 
day and  ending  on  Saturday.  By  this  construction  the  no- 
tice in  this  case  must  be  held  sufficient.  It  was  published, 
Monday,  January  the  6th,  and  omitted  until  Saturday,  Jan- 
uary the  18th,  leaving  an  interval  of  eleven  days;  still  the 
.publication  on  Saturday  was  within  the  week  succeeding 
the  notice  of  the  sixth. 

It  would  be  a  most  rigid  construction  of  the  act  of  con- 
gress, justified  neither  by  its  spirit  nor  its  language,  to  say 
that  this  notice  must -be  published  on  afiy  particular  day  of 
a  week.  If  published  once  a  week,  for  three  months,  the 
law  is  complied  with,  and  its  object  efiectuated. 

The  circuit  court  erred  on  this  point  in  their  instructions 
to  the- jury. 

The  court  below  also  instnicted  the  jury,  '<  that  the  cor- 
poration, or  its  collector  of  taxes^  acting  under  its  authority, 
was  not  competent  to  advertise  and  sell  any  part  of  said  lot 
No.  4,  for  the  taxes  assessed  on  the  same." 

By  the  law,  not  less  than  a  lot,  when  the  property  upon 
which  the  tax  has  accrued  is  hot  less  than  that  quantity, 
may  be  sold  for  the  taxes  due  thereon. 
Vol.  IY.— 2  V 
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No  doubtcan  exist,  that  a  part  of  a  lot  may  be  sold  for 
taxes,  where  they  have  accrued  on  9uch  part ;-  it  appears, 
therefore,  that  the  circuit  court  have  also  erred  on  this  point. 

It  is  again  objected,  *<  that  the  entire  lot  should  have  been 
assessed  to  the  two  tenants  in  common,  Taylor  and  Toland ; 
and  accordingly  advertised  and  sold,  as  assessed  to  them. 

The  same  valuation  was  placed  on  each  half  of  this  lot; 
so  that  so  far  as  the  assessment  goes,  it  did  not  substantially 
differ  from  the  instruction  given.  But  the  sale,, to  be  valid, 
need  not  extend  to  the  interest  of  both  claimants.  One 
having  paid  his  share  of  the  tax,  the  interest  of  the  other 
may  well  be  sold  for  the  balance.  The  court  therefore  erred 
in  their  instructions  on  this  point  also. 

In  their  fourth  instruction  the  court  say  to  th*  jury, "  that 
the  advertisement  did  not  sufficiently  designate  what  half  of 
the  said  lot  was  charged  with  the  said  taxes,  and  was  to  be 
sold  for  the  same,  and  did  not  purport  to  be  an  advertise* 
ment'of  an  undivided  moiety.'* 

The  law  requires  ^*  the  number  of  the  lots,  (if  the  square 
has  been  divided  into  lots,)  the  number  jof  the  square  or 
squares,  or  other  sufficient  or  definite  description  of  the  pro- 
perty selected  for  sale,  to  be  stated  in  the  advertisement.'* 

Congress  had  two  objects  in  view  in  requiring  this  notice 
to  be  given.  1.  To  apprise  the  owner  of  the  property ;  and, 
3.  To  give  notice  to  persons  desirous  of  purchasing.  These 
objects  are  important.  It  is  necessary  for  the  interest  of 
the  owner  that  he  should  be  informed  of  a  proceeding  which, 
unless  arrested  by  the  payment  of  the  tax,  would  divest  him 
of  his  property.  And  it  was  of  equal,  if  not  greater  im- 
portance, that  the  property  should  be  so  definitely  described, 
that  no  purchaser  conid  be  at  a  loss  to  estimate  its  value. 

It  is  not  sufficient  that  such  a  description  should  be  given 
in  the  advertisement  as  would  enable  the  person  desirous 
of  purchasing  to  ascertain  the  .  tuation  6f  the  property  by 
inquiry.  Nor,  if  the  purchaser  at  the  sale  had  been  inform- 
ed of  every  fact  nefcessary  to  enable  him  to  fix  a  value  upon 
the  property  ;  yet  the  sale  would  be  void,  unless  the  same 
information  had  been  communicated  to  the  public  in  the 
notice.    Its  defects,  if  any  exist  in  the  description  of  the 
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property  to  be  sold,  cannot  be  cured  by  any  communica- 
tion made  to  bidders  on  the  day  of  sale  by  the  auctioneer. 

What  was  the  description  given  in  the  advertisement  of 
the  property  in  controversy  ?  It  was  described  to  be  half 
of  lot  No.  4y  in  square  No.  491 ;  and  the  other  half  was  ad- 
vertised at  the  same  time  under  the  same  description,  as  be- 
longing to  Toland's  heirs. 

What  would  be  understood  by  such  a  description.  Sup- 
pose half  a  square  had  been  advertised,  it  not  having  been 
divided  into  lots:  would  it  convey  that  certainty  to  the  pub- 
lic, as  to  the  precise  property  about  to  be  sold,  that  would 
enable  any  one  to  form  an  opinion  of  its  value  ?  No  one 
could  suppose  that  an  undivided  half  of  the  square  was  td 
be  sold  tinder  the  notice;  and  which  half  was  oflered,  could 
not  be  determined  from  the  advertisement.  Would  thia  be 
a  notice  under  the  requisites  of  the  law  ? 

The  value  of  a  lot  or  half  lot  depends  upon  its  situation. 
If  one  of  the  half  lots  front  two  streets  in  a  populous  part  of 
the  city,  it  is  of  much  higher  value  than  the  other  half.  And^ 
this  difference  in  value  may  still  be  greater,  if  the  lot  be 
situated  near  the  middle  of  a  square,  fronting  the  street,  and 
it  be  divided  so  as  to  cut  off  one  half  of  it  from  the  street. 

It  will  thus  be  seen,  that  it  is  not  a  matter  of  small  impor- 
tance to  the  person  who  wishes  to  purchase^  to  know  which 
half  of  a  lot  is  offered  for  sale;  and  as  any  uncertainty  in 
this  matter  must  materially  affect  the  value  of  the  property 
at  the  sale,  it  is  of  great  importance  to  the  owner  that  the 
description  should  be  definite.  That  an  undivided  moiety 
of  a  lot  may  be  sold  for  taxes,  has  already  been  stated. 
But  would  any  one  understand  that  one  half  of  lot  No.  4 
means  an  undivided  moiety? 

In  all  cities  half  lots  are  as  common  as  whole  ones ;  and 
when  a  half  lot  is  spoken  of,  we  understand  it  to  be  a  piece 
of  ground  half  the  size  of  an  entire  lot,  and  of  as  definite 
boundaries. 

The  illustrations  given  show  how  great  a  difference  in 
value  may  exist  between  halves  of  the  same  lot.  And  would 
not  the  preferable  half  be  of  much  higher  value  than  an 
undivided  moiety  of  ihe  entire  lot  ? 
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In  every  point  of  view  in  which  this  notice  can  be  consW 
dered,  under  the  act  of  congress,  it  was  radically  defective. 
The  property  should  have  been  described,  as  an  undivided 
half  of  lot  No.  4.  Under  such  a  description,  no  one  could 
be  at  a  loss,  as  to  its  situation  and  value.  The  instructions 
of  the  circuit  court  on  this  point  are  not  erroneous. 

In  their  fifth  instruction  the  court  say,  "that  the  corpo- 
ration, or  its  collector,  had  no  power  or  authority  to  advertise 
the  said  lot  for  sale  till  the  last  of  the  two  years'  taxes  for 
which  the  same  was  advertised  for  sale,  had  remained  un- 
paid and  in  arrear  for  two  years." 

•The  tenth  section  of  the  act  of  congress,  which  governs 
this  subject,  provides,  <^  that  real  property,  whether  improved 
or  unimproved,  in  the  city  of  Washington,  on  which  two  or 
more  years'  taxes  shall  have  remained  due  and  unpaid;  pr  on 
which  any  special  tax,  imposed  by  virtue  of  the  authority  of 
the  provisions  of  this  act,  shall  have  remained  unpaid  for 
two  ot  more  years  after  the  same  shall  have  become  due, 
may  be  sold,  d^c.'' 

In  this  section,  a  distinction  ii  made,  between  a  general 
and  a  special  tax.  Property  may  be  sold  to  pay  the  former, 
BO  soon  as  two  years'  taxes  shall  be  due  ;^  but  to  pay  the  lat- 
ter, propeHy  cannot  be  sold  until  the  expiration  of  twcF 
years  after  the  second  year's  tax  becomes  due. 

The  taxes  for  which  theiot  in  controversy  was  sold,  were 
assessed  in  1820  and  1821 ;  and  by  the  ordinance  of  tbe  cor- 
poration they  became  due  on  the  Ist  of  January  saeceeding 
the  assessment. 

A  special  tax  for  paving  was  charged  against  Taylor  in 
1820,  and  composed  a  part  of  the  sum  for  which  the  proper- 
ty was  sold. 

This  special  tax  became  due  on  the  1st  of  January  1821  i 
but  the  ground  on  which  it  was  assessed,  was  not  liable  to 
be  sold  for  the  tax  until  the  1st  of  January  1823.  On  tbe 
1st  of  January  1822  the  same  property  was  liable  to  be  sold 
under  4he  assessments  of  the  years*  1820  and  1821,  for  a 
general  tai(. 

The  first  notice  of  the  sale  was  given  on  the  6th  of  De- 
cember 1822,  nearly  a  month  before  the  lot  was  liable  to  be 
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■old  for  the  special  tax  of  1820.    Does  this  render  the  no- 
tice invalid  9 

This  court  think,  that  the  whole  period  should  have  elap- 
sed which  was  necessary  to  render  the  lot  liable  to  be  sold 
for  special  tax,  before  the  advertisement  was  published. 
That  the  owner  of  the  lot,  b/ paying  the  tax  at  any  time 
before  the  Ist  of  January  1823,  would  save  it  from  ^e  lia- 
bility of  being  sold  ;^  and  that  until  this  liability  had  attached, 
he  could  not  be  chargeable  with4he  expense  of  notice,  nor 
could  it  legally  be  given. 

The  circuit  court,  therefore,  did  not  err  in  their  instruc- 
tion to  the  jury  on  this  point 

The  court  also  instructed  the  jury,  that  the  advertisement 
was  defective,  as  it  "  does  not  purport  to  advertise  the  said 
lot  for  two  years'  taxes  unpaid  and  in  arrear."^  It  states  that 
the  lot  was  offered  for  sale,  '^  for  taxes  due  thereon  up  to 
the  year  1821."  This  was  sufficient;  for  if  the  taxes  were 
due,  and  the  property  was  liable  to  be  sold  for  them,  it  can 
be  of  no  importance  tO\  the  purchaser  to  have  a  more  tech- 
nical description  of  the  tax  than  the  notice  contained. 

The  seventh  instruction,  '^  that  the  said  property,  attemp- 
ted to  be  sold,  was  not  described  with  sufficient  certainty 
either  in  the  advertisement  or  at  the  sale,"  iS  substantially 
embraced  by  the  fourth  instruction  which  has  been  consi- 
dered. 

For  the  errors  specified,  the  judgment  of  the  circuit  court 
must  be  reversed,  and  the  cause  removed  to  that  court  for 
further  proceedings,  in  conformity  to  this  opiiiion. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  circuit  court  of  the  United  States,  for  the 
district  of  Columbia,  holden  in  and  for  the  county*  of  Wash- 
ington, and  was  argued  by  counsel ;  on  consideration  whereof, 
it  is  ordered  and  adjudged  by  this  court,  that  the  judgment 
of  the  said  circuit  court  in  this  cause  be,  and  the  same  is 
herebj  reversed,  and  that  the  cause  be  and  the  same  is  here- 
by, remanded  to  the  said  circuit  court,  for  furthci  inocced 
ingstobe  had  therein,  according  to  law  and  justice. 
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The  Bank  of  The  United  States,  Plaintiffs  in  Eebob  vs. 
Levi  Tyles,  DEF£xn>ANT  in  Ebbor. 

Action  by  (he  indonees  against  the  indoreer  of  a  promissory  note,  drawn  and 
indorsed  in  the  state  of  Kentuclty. 

The  statute  of  Kentuclty  authorising  the  assignment  of  notes.  Is  silent  as  to  the 
duties  of  the  assignee,  or  the  nature  of  the  contract  created  by  the  assignnenU 
It  only  declares  such  assignments  yalld,  and  the  assignee  capable  of  suing  hi 
his  own  namci  But  the  courts  of  that  state  have  clearly  deOned'his  rights, 
duties  and  obligations  resulting  from  the  assignment.  The  assignee  cannot 
maintain  an  action  on  the  mere  non-payment  of  the  note  and  notice  thereof, 
until  the  holder  of  the  note  has  made  use  of  all  due  and  legal  diligence  to  re- 
cover the  money  from  the  drawer;  whose  engagement  is  held  to  be,  that  he  will 
pay  the  amount,  if  after  due  and  diligent  pursuit  the  maker  is  found  insolvent 
[880] 

The  principles  of  the  law  of  Kentucky  relative  to  the  liability  of  indorsers  of 
promissory  notes,  and  proceedings  to  establish  the  same,  as  settled  by  the  de- 
cisions of  the  cotirts  of  Kentucky.     [881] 

A  judgment  does  not  bind  lands  in  the  state  of  Kentneky.  The  lien  attiebet 
only  from  the  delivery  of  the  execution  to  the  sheriff.  It  then  binds  real  and 
personal  property,  held  by  legal  title.  An  execution,  returned,  is  no  Ken  on  any 
property  not  levied  on ;  and  no  new  lien  can  be  acquired,  until  a  new  executioa 
is  put  into  the  hands  of  the  sheriff;  and  none  can  issue  while  a  former  levy 
is  in  force.  Any  delay  then  by  the  assignee,  enables  the  debtor  to  alienate 
his  property  in  the  interval  between  judgment  and  the  execution  reaching  the 
'sheriff,  as  well  as  between  the  return  of  one  and  the  lien  acquired  by  a  new 
execution.    [SSS] 

By  the  law  of  Kentucky,  no  equitable  interest  in  real  or  personal,  property, 
unless  it  is  held  by  mortgage,  deed  of  trust,  or  other  incumbrance,  can.be  taken 
in  execution.  A  capias  ad  satisfaciendum  is  the  only  mode  by  which  the 
equitable  estate  of  a  debtor  or  his  choses  in  action  can  be  in  any  way  reached 
by  any  legal  process.  It  may  be  the  means  of  coercing  the  payment  of  the 
debt,  and  it  must  therefore  be  used.  The  return  of  nulla  bona  to  an  execution 
is  in  that  state  the  only  evidence  of  there  being  no  property  of  the  debtor  on 
which  a  levy  can  be  made.  It  is  not  evidence  of  there  being  no  equitable  in- 
terest which  is  beyond  the  reach  of  such  process;  or  of  his  not  having  that  kind 
of  property,  on  which  a  levy  can  be  made.     [388] 

After  judgment  obtained  in  the  circuit  court  of  the  United  States  against  the 
drawer  of  the  note,  a  capias  ad  satisfaciendum  was  issued  against -him  by  the 
holder,  and  he  was  put  in  prison.  Two  justices  of  the  peace  ordered  his  di»> 
charge,  claiming  to  proceed  according  to  the  law  of  Kentucky  in  the  case  of 
insolvent  debtors ;  and  the  jailor  permitted  him  to  leave  the  piison.  The  jailor 
made  himself  and  his  securities  liable  for  an  escape,  by  permitting  the  prisoner 
to  leave  the  prison.  Held,  thai  the  neglect  of  the  holder  of  the  note  to  pro- 
ceed against  the  jailoi  and  his  securities,  prevents  his  making  of  the  indorset 
liable  for  the  amount  uf  the  note.    [888]  ' 
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The  eoartfind  no  expreu  decision  of  the  courtj  of  Kentacky  enjoining  a  plaintiff 
who  has  raed  the  drawer  of  a  promissory  note,  and  intends  to  charp;e  the  In- 
dorser,  to  proceed  against  a  jailor  and  his  sureties,  when  the  defendant  has 
heen  suffered  to  escape ;  yet  by  the  spirit  of  all  the  decisions,  he  is  bound  to  do 
to.  The  general  principle  of  all  the  cases  is,  that  a  plaintiff  roust  pursue  with 
legal  diligence  ;iH  his  riieans  and  remedies,  direct,  immediate  or  collateral,  to . 
recover  the  amount  of  his  debt  from  the  drawer  of  the  note,  or  of  any  one  else 
who  has  put  himself,  or  has  by  operation  of  law  been  put  In  his  place.    [890] 

The  decision  of  this  court  in  the  case  of  The  Bank  of  the  United'  States  vs. 
Weisiger,  examined  and  confirmed. 

ERROR  to  the  circuit  court  of  Kentucky. 

This  was  an  action,  by  the  bank  of  the  United  States, 
against  Levi  Tyler,  upon  two  promissory  notes ;  one  for  three 
thousand  nine  hundred  dollars,  dated  the  2d  of  May  1821, 
and  payable  sixty  days  after  date,  drawn  by  Anderson  Mil- 
ler, in  favour  of  John  T.  Gray.  It  was  negotiable,  and  paya- 
ble, without  defalcation,  at  the  office  of  discount  and  deposit 
of  the  bank  of  the  United  States  at  Louisville,  Kentucky, 
for  value  received.  John  T.  Gray  fissigned  the  note  to  Levi 
Tyler,  and  Levi  Tyler  assigned  it  t6  the  bank. 

The  other  note  was  of  the  same  date,  for  three  thousand 
eight  hundred  dollars,  payable  to  Samuel  Vance;  £issigned 
by  said  Vance,  and  by  tlie  defendant.  In  all  other  respects, 
it  was  like  the  note  above  stated. 

On  the  24th  of  September  1821,  suit  was  brought  by  the 
bank  against  the  drawer,  Anderson  Miller,  in  the  circuit 
court  of  the  United  States,  for  the  district  of  Kentucky,  for 
the  first  mentioned  note ;  and  judgment  was  obtained  at  the 
November  term  1821. 

Oa  this  judgment  a  fieri  facias  issued,  bearing  date  the 
29th  of  December  1821,  returnable  on  the  first  Monday  of 
March,  being  the  4th  day  of  the  month  following,  which  was 
in  the  hands  of  the  marshal  on  the  19lh  of  Jainiary  1822; 
and  the'  plaintiffs  introduced  as  a  witness  the  clerk  of  the 
court,  who  stated ;  that  it  had  been  his  uniform  habit,  before 
and  since  the  obtention  of  the  said  judgment,  to  issue  exe- 
cutions on  all  judgments  obtained  at  the  last  preceding  term, 
and  place  them  in  a  window  of  his  office,  from  whence  it  was 
the  habit  and  custom  of  the  marshal  to  take  them.  That  it 
generally  required  from  twelve  to  sivteen  dav*  after  the 
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rising  of  the  coart,  to  prepare  and  issue  the  csecutiooB  of 
the  preceding  term.  That  at  th^  November  term  of  the 
court,  at  which  the  before  mentioned  judgment  was  ob- 
tained, the  court  adjourned  on  the  17th  of  December. 

To  this  fieri  facias  the  marshal  returned  a  levy,  and  that 
he  had  not  time  to  sell  before  the  return  day.  The  retara 
was  filed  the  28th  of  March  1822.  On  the  3d  of  April  1822, 
a  venditioni  exponas  iss'ied,  returnable  the  firjst  Monday  in 
June.  It  was  returned  on  the  I7th  day  of  June,  "  unsold  for 
want  of  bidders,"  and  ttie  sale  was  postponed ;  and  alias 
venditioni  exponas  issued,  tested  the  17th  of  June,  returna- 
ble on  the  first  Monday  in  September,  returned  on  the  13th. 
The  sales,  amounting  to  ten  dollars  and  fifty  cents,  were  cre- 
dited to  another  execution. 

The  26th  of  September  1822,  another  fieri  facias  issued, 
whicb  was  levied  on  slaves,  and  sale  made.  It  was  returned 
the  9th  of  December  1822.  The  proceeds  of  the  sale  were 
one  thousand  three  hundred  dollars. 
.  The  I9th  of  December  1822^arother  fieri  facias  issued, 
andretumed,  "  levied  on  property  mentioned^  and  not  sold 
for  want  of  time."  This  was  returned  on  the  first  Monday 
in  March  1823. 

The  20th  of  March  1823,  a  venditioni  exponas  issued,  and 
was  returned  ^'  unsold,  for  want  of  bidders."  The  return 
was  filed  on  the  30th  of  June,  returnable  the  first  Monday* 
m  June. 

The  ist  of  July  1823,  another  venditioni  exponaa  issued, 
and  was  returned  "  unsold,  for  want  of  bidders.^  The  re- 
turn was  filed  the  12th  of  September  1823. 

The  19th  of  September  1823,  another  venditioni  exponas 
issued,  and  the  property  was  sold.  The  proceeds  amoutited 
toliaur  dollars  and  fifty  cents.  It  was  retorned  the  19th 
of  December  1823. 

The  19th  of  December>1823,  another  fieri  facias  issued, 
to  March  1824,  and  was  returned,  <<  no  property  found  to 
satisfy  the  execution,  or  any  part  thereof."  Returned  the 
16th  of  March  1824. 

The' 16th  of  March  1824,  a  capias  ad  satisfaciendum  is- 
sued, under  which  the  defendant  was  committed ;  and  so 
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returned  on  the  26th  of  April  1824.  The  commitmerit  was 
to  March  1824. 

The  4>roceediDg8  in  the  suit  against  Anderson  Miller  on 
the  other  note  were  also  given  in  evidence.  They  also  ter- 
minated in  his  committal  to  prison. 

On  the  27th  of  March  1824,  two  justices  of  Kentucky 
discharged  Anderson  Miller  from  prison. 

Upon  this  evidence,  the  qourt  instructed  the  jury  to  find 
for  the  defendant ;  and  the  jury  found  accordingly.  The 
plaintiffs  excepted,  and  the  judge  signed  a  bill  of  exceptions. 

The  plaintiffs  offered  witnessQ3,  to  prove,  that  Anderson 
Miller  was  notoriously  insolvent  when  the  note  fell  due,  and 
had  so  conVmued  ever  since.  The  court  rejected  the  evi- 
dence,  and  the  plaintiffs  excepted.  This  exception  is  stated 
in  the  bill. . 

The  plaintiffs  contend,  that  the  court  erred  in  charging 
the  jury  to  find  for  the  defendant;  because  they  say  it  was 
fully  proved  that  due  diligence  was  used  against  the  drawer; 
and  the  remedies  afforded  by  the  law  were  exhausted,  with- 
out obtaining  the  money,  and  therefore  they  were  entitled 
tQ  recover  from  the  indorser. 

They  contend,  also,  that,  under  the  circumstances  of  this 
case,  the  evidence  offered  of  Miller's  insolvency,  ought  to 
have  been  received. 

The  case  was  argued  by  Mr  Sergeant,  for  the  plaintiffs  in 
error ;  and  by  Mr  Wickliffe  and  Mr  Bibb,  for  the  defendant. 

Mr  Sergeant  stated,  that  the  first  question  was«  whether 
due  diligence  had  been  used. 

The  second,  whether  the  proceedings  have  been  car- 
ried so  far  as  to  establish  the  right  of  holders  to  sue  the 
indorser  or  assignor  of  the  note. 

1 .  The  principles  of  the  case  were  settled  at  the  last  termi 
in  the  case  of  The  Bank  of  the  United  States  vs.  Weisiger, 
2  Peters,  331.  They  decide  this  point,  at  all  events;  and  it 
is  thought  the  whole  case. 

It  is  to  be  remarked,  that  it  appears  on  the  face  of  these 
notes,  .that  they  were  drawn  for  the  purpose  of  discount; 
Vol.  IV.— 2  W 
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they  were  indorsed  for  the  same  purpose ;  and  they  were 
discounted  for  Levi  Tyler,  for  value  received  by  him. 

The  dili/^ence  used  in  the  commencement  of  the  suit  ap- 
pears from  the  statement  of  the  case.  It  was  brought  to  the 
first  term,  and  in  time  to  obtain  a  judgment  tit  that  term* 
No  case  in  Kentucky  requires  more  than  this.  The  holder  . 
is  not  obliged  to  run  a  race  against  time ;  nor  to  sue  the  first 
term,  if  judgment  could  not  be  obtained.  The  general 
phrase  is,  **  it  must  be  in  reasonable  time."  Trimble  vs. 
Webb,  1  Monroe,  100.  Oldham  vs.  Bengan,  2  Litt.  132. 
Col  Iyer  vs.  Whitaker,  2  Marsh.  197. 

Bail  was  demanded,  which  would  be  necessary  if  non  est 
inventus  was  returned,  1  Bibb,  542,  but  not  otherwise.  2 
Marsh.  197.     Tyler  was  the  bail. 

2.  Judgment  was  obtained  the  first  term,  and  a  fieri  facias 
issued  on  the  same  day,  and  was  on  the  same  day  in  the 
hands  of  the  sheriff.     2  Peters,  333,  348, 349. 

The  fieri  facias  in  th^  second  case  is  said  not  to  have 
been  in  the  marshal's  hands  until  the  9th  of  January ;  but 
this  is  probably  a  mistake ;  and  if  it  was  not,  it  was  in  good 
time.  2  Peters,  348.  It  was  also  immaterial ;  because  the 
other  fi6ri  facias  covered  the  whole  property,  as  the  return 
shows ;  and  there  was  nothing  to  levy  upon. 

Was  it  necessary  to  issue  two  writs  of  fieri  faciasi  From 
that  time  forward  there  was  unceasing  diligence ;  the  process 
being  followed  up  as  fast  as  it  was  returned.  It  is  true  that 
the  marshal  returned  he  had  not  time  to  sell ;  but  this  was  not 
because  the  writ  came  too  late;  it  was  because  he  found 
nothing  to  levy  upon  until  the  28th  of  September  J  822  ;  or 
perhaps  it  is  the  ordinary  course.  Tyler  was  conusant  of  all 
this,  for  he  was  one  of  the  defendants  in  one  of  the  three 
executions. 

Suppose  however  the  officer  did  wrong;  are  the  plain-, 
tiffs  responsible  for  that?  It  has  never  been  so  settled. 
Postlethwaite  vs.  Garrett,  3  Monroe,  34G.  Nothing  was  lost 
by  it ;  for  the  property  was  secured,  such  as  it  was,  tind  a 
venditioni  issued  immediately  in  each  case.  The  proceed- 
ings went  on  until  the  drawer  was  committed  to  prison  ;  and 
that  was  all  that  could  be  done,  and  no  more  was  required. 
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Young  VS.  Cosby,  3  Bibb,  227.     Here  the  diligence  was 
fairly  exhausted  and  at  an  end.    The  bail  was  discharged 
by  this  commitment,  and  there  was  no  recourse  to  him. 

Have  the  proceedings  been  carried  so  far  as  to  entitle  the 
holder  to  sue  the  indorser  or  assignor  ? 

It  is  contended  that,  there  is  an  immediate  right  of  action 
against  the  indorser  by  the  holder,  after  the  confinement  of 
the  drawer,  which  cannot  be  divested  but  by  his  own  act  or 
consent.  He  is  uot  bound  to  take  a  single  step  to  keep  the 
drawer  in  prison.  Young  vs.  Cosby,  3  Bibb,  227.*  Authori- 
ties upon  this  principle,  I  Marsh.  535.    2  Bibb.  34. 

All  this  has  been  done ;  and  the  burthen  of  proof  that  any 
ihing  has  been  omitted  is  thrown  upon  the  defendant..  The 
plaintiffs  are  not  bound  to  protract  the  imprisonment  one 
moment.  Bank  of  the  United  States  vs.  Weisiger,  2  Peters, 
331.  In  Virginia  the  requirements  are  far  short  of  this. 
Yiolett  vs.  Patten,  5  Cranch,  142. 

Ought  the  law  of  Kentucky,  which  professes  to  be  the 
law  ofVirginia,  to  be  carried  further  than  judicial  decisions 
in  that  state  have  carried  it?  The  point  to  be  established 
is  the  insolvency  of  the  drawer;  or  his  inability  to  pay,  to  a 
reasonable  extent.  Not  that  every  possible  chance  of  get- 
ting the  money  by  any  means  is  exhausted.  That  point  was 
reached. 

But  it  is  insisted,  that  a  new  career  was  to  be  begun.  It 
is  founded  upon  this  argument,  that  the  justices  had  no  au- 
thority to  discharge ;  that  it  was  therefore  an  escape,  and 
the  jailor,  and  his  sureties  are  liable. 

Supposing  all  this  to  be  correct,  is  it  necessary  for  the 
plaintiffs  to  proceed  ?  It  will  be  reeolleated  that  there  was 
no  re4uest  to  this  effect.  There  is  no  decided  case  which 
gives  any  countenance  to  the  position.  The  case  of  a  replevy 
bond  has  no  analogy. 

But  this  proceeding  would  be  collateral  to  the  suit.  It 
would  be  a  new  departure  on  a  different  line  of  operations, 
the  first  suit  being  only  the  base. 

Were  the  jailor  and  his  sureties  liable  by  the  Kentucky 
law  1  This  cannot  be  decided  for  want  of  evitlence.  Were 
there  any  saretics  of  the   jailor,  and  to*  what  amount? 
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Were  they  responsible  mei>,  or  were  they  insolvent  1  Was 
the  pursuit  worth  the  cost  1  The  defendant  should  have 
shown  this  by  evidence.  He  was  to  ask  the  pursuit  to  be 
undertaken,  at  his  cost  and  for  his  account.  The  claim  on 
the  plaintiffs  seems  wholly  inadmissible. 

But  the  question  presented  is  one  of  some  peculiarity.  Is 
there  an  escape^  and  who  is  liable  for  iti  This^is  a  new 
question,  considering  the  circumstances.  The  United  States 
have  no  prison  in  Kentucky,  nor  is  the  marshal  furnished 
with  any  pTace  of  imprisonment  in  Kentucky,  under  his  own 
jurisdiction.  The  jailor  is  not  of  his  appointment.  The 
moment  he  delivers  a  prisoner  to  the  jailor,  his  authority  is 
at  an  end/ 

The  matter  depends  on  the  resolutions  of  <2ongress,  and 
the  acts  of  Kentucky.  Resolution  of  September  23d,  1789. 
Ing.  Ab.  489.  Of  March  3d,  1 79 1 ,  Ing.  Ab.  496.  Of  March 
3d,  1821,  Ing.  Ab.  507.  Acts  of  Kentucky,  2  Litt.  57,  369. 
The  marshal  therefore  cannot  be  liable.  Is  the  jailor? 
He  derives  his  authority  from  the  state  of  Kentucky,  and  this 
discharge  is  under  the  law  of  Kentucky.  It  is  a  complica- 
ted question. 

Two  questions  present  themselves : 

1.  Is  it  required  by  the  obligation  of  due  diligence  in 
Kentucky,  to  issue  a  capias  ad  satisfocicndum  for  the  purpose, 
of  imprisonment,  since  the  act  abolishing  imprisonment  for 
debts?    Does  the  law  require  that  to  be  done,  which  the 
same  law  declares  ought  not  to  be  done  ? 

2.  Can  a  citizen  of  Kentucky,  and  one  of  the  law  makers, 
insist  that  this  ought  to  be  done  ?  Suppose  it  to  be  clear 
that  the  plaintiffs  had  a  right  of  action,  were  they  bound  to 
pursue  it  ? 

This  is  a  question  of  evidence  in  the  Case,  and  it  is  con- 
tended the  evidence  was  inadmissible.  Violett  vs.  Pattoo, 
5  Cranch,  142.    2  Marsh.  255.    2  Bibb,  34.     3  Bibb,  227. 

Mr  Wickliflfe  and  Mr  Bibb,  for  the  defendant. 

This  court  has  uniformly  expressed  its  disposition  to  adopt 
the  construction  which  the  courts  of  a  state  have  given  of  the 
laws  of  the  state.    Elmendorf  f^«.  Taylor,  10  Wheat.  160. 
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In  this  opinion  the  principle  is  clearly  recognized,  that' the 
jndicial  department  of  every  government  is  the  appropriate 
expounder  of  the  legislative  acts  of  the  government. 

The  law  of  Kentucky  in  relation  to  promissory  notes,  is 
applicable  to  those  notes  which  are  the  foundation  of  this 
action;  for  the  notes  were  drawn  and  executed  in  that  state, 
and  th^re  assigned.  The  law  of  Kentucky  is  different  from 
the  usual  commercial  law.  The  responsibility  of  an  assignor 
if  to  accrue  after  due  diligence,  by  suit,  against  the  drawer. 
Smallwood  vs.  Woods,  1  Bibb,  544.  Drake  vs.  Johnson, 
Hard.  323.    Duncan  vs.  Littell,  2  Bibb,  35,  290. 

The  statute  of  Kentucky  which  authorises  tlie  assign- 
ment of  such  notes,  omits  the  words^''  in  the  same  manner  as 
bills  of  exchange"  contained  id  the  statute  of  Anne.  1  Dig. 
Laws  of  Kentucky,  99. 

The  declaration  in  this  case  treats  the  notes  as  assigned 
under  the  law  of  Kentucky,  and  the  attempt  of  the  plaintiff 
has  been  to  make  out  a  case  of  diligence  under  the  Ken- 
tucky  law ;  and  this  is  essential  to  a  recovery. 

By  the  decisions  of  the  supreme  court  of  Kentucky,  the 
responsibility  of  an  assignor  of  a  bond  or  note  is  made  to 
depend  upon  due  diligence  by  £uit<  against  the  maker  to 
compel  payment.  The  assignor  must  use  every  compulsory 
process  afforded  by  law ;  and  be  must  use  it  until  the  insol- 
vency of  the  maker  of  the  note  is  estabKshed,  until  the  suit 
and  all  the  incidental  remedies,  however  ramified,  prove 
insufficient.  Smallwood  vs.  Woods,  1  Bibb,  542.  Hogan 
vs.  Vance,  2  Bibb,  35.  4  Bibb.  287.  Marsh.  523.  3 
Marsh.  60.  1  Mon.  103.  5  Litt.  331.  3  Bibb.  7.  1 
Marsh.  230. 

From  these  cases  the  consequences  are  inevitable  :  that  a 
failure  to  sue  out  successive  jexecutions  in  due  time  until  the 
officer  returns  **  no  property"  is  negligence  ;  that  the  first 
and  every  successive  process  musit  be  diligently  pursued,  un^ 
til  the  property  is  exhausted  and  the  body  taken ;  and  all  th6 
remedies  have  been  employed  and  have  failed. 

Due  diligence  is  a  question  of  law  to  the  court,  when  the 
facts  are  ascertained.  M'Kenney  vs.  M'Cdnuel,  1  Bibb. 
239.    Smallwood  vs.  Woods,  544. 
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In  the  case  before  the  court,  the  facts  were  ascertarned 
by  the  plaintiffs'  evidence,  upon  which  the  motion  for  io- 
structions  which  prevailed  was  founded ;  the  plaintiff  pro- 
duced none.  The  rules  of  the  law  of  Kentucky  being  fully 
established  upon  the  authorities  cited,  the  principles  they 
enforce  will  be  applied  to  this  case, 

1/By  showing  that  the  plaintiffs  as  assignees  have  not  used 
due  diligence  against  the  maker,  between  the  judgment  and 
the  capias  ad  satisfaciendum. 

2.  That  the  plaintiffs  having  failed  to  proceed  against  the 
jailor  for  an  escape,  cannot  have  recourse  to  the  assignor* 

1.  The  plaintiffs  have  been  guilty  of  crassa  negligentia, 
between  the  judgment  and  the  capias  ad  'satisfaciendum. 

If  suit  must  be  brought  to  the  first  term  (4  Monroe,  15); 
why  so?  Because  execution  would  otherwise  be  delayed. 
Not  only  suit,  but  execution  must  be  sued  in  due  time  ;  and 
although  a  fieri  facias  was  sued  in  due  time,  yet  a  delay  in 
pursuing  the  execution  by  capias  ad  satisfaciendum  was  ad- 
judged negligeqce.  2  Marsh.  523.  What  is  due  diligence ; 
what  is  negligence  in  proceedings  und^r  executions  ;  must 
be  tested  by  the  properties  and  effects  which  the  law  gives 
to  executions  in  respect  to  three  subjects. 

1.  As  to  priority  between  creditors,  where  all  cannot  be 
satisfied. 

2.  In  overreaching  alienations  by  the  debtor  to  bona  fide 
purchasers. 

3.  As  to  the  command  to  the  officer  to '  levy  or  compel 
the  debtor,  or  the  obedience  due  by  the  officer  to  the  pre- 
cept. 

I  and  2.  As  to  priority  of  lien  amongst  creditors,  and  the 
lien  which  overreaches  alienations  by  the  debtor ;  the  statutes 
of  Virginia  and  of  Kentucky  declare  that  the  property  shall 
be  bound  only  from  the  delivery  of  the  execution  to  ao 
.officer;  and  to  that  end  he  is  required  to  indorse  the  time 
of  delivery.  Laws  of  Virginia,  1748,  p.  276,  sec.  10.  Laws 
of  Kentucky,  1  Dig.  513,  483. 

The  common  law  doctrine  of  relation  to  the  beginnmg  of 
the  term  by  judgments  is  abolished,  and  the  lieii  commences 
as  has  been  stated. 
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Bj  the  express  provisions  of  the  statutes,  and'  decisions 
under  them,  it  appears  : 

Thfit  if  several  executions  issue  at  the  same  time  against 
the  same  debtor,  and  are  delivered  to  the  same  officer,  that 
which  comes  first  to  the  officer's  hands  must  be  first  satis- 
fied, and  it  docs  not  bind  until  delivery. 

An  execution  issued  and  delivered,  creates  no  lien  after- 
the  return  day,  except  upon  such  property  as  moy  have  been 
seized.  Tabb  vs.  Harris,  4  Bibb,  29.  •  Daniel  V8.  Cockpen's 
Executors,  4  Bibb,  532. 

Thus,  diligence  in  delivering  the  execution  to  the  officer, 
is  of  the  highest  importance.  In  the  exercise  of  the  federal 
jurisdiction  of  the  courts  of  the  United  States,  the  obligation 
to  pursue  with  the  utmost  diligence  the  delivery  of  the  execu- 
tion, is  more  important ;  for  between  conflicting  jurisdictions, 
the  officer  who  first  levies  has  the  right  to  retain  the  property. 

Due  diligence  then  enjoins  a  speedy  delivery  of  the  pro-, 
cess  to  the  officer,  and  that  the  lien  shall  be^preserved  by 
keeping  the  execution  in  the  hands  of  the  officer  until  a  re- 
turn of  the  property. 

By  the  statutes  of  Virginia  and  Kentucky,  one  execution 
can  be  wed  after  another,  if  the  first  be  not  returned  and 
executed.  The  great  object  of  this  law  is,  that  the  plaintiff 
may  maintain  a  continued  and  unbroken  lien  upon  the 
debtor's  property. 

The  laws  of  Virginia  and  Kentucky  upon  these  points  are 
the.  same,  and  the  practice  in  the  circuit  court  of  the  United 
States  has  been  to  mould  their  executions  so  as  to  embrace 
lands  as  well  as  goods .  and  chattels  ;  and  this  is  shown  by 
the  decisions  of  this  court  in  Wyman  vs.  Southard,  10 
Wheat.  1.  Bank  of  the  United  States  v$.  Halstead,  10 
Wheat' 57.  The  question  is  therefore  disentangled  of  any 
difficulties  in  the  fornds  of  the  execution. 

To  apply  these  principles  to  the  facts  of  the  case ;  and  first, 
as  to  the  note  for  three  thousand  nine  hundred  dollars. 

In  the  exectitions  against  Miller,  the  plaintiffs  were  guilty 
of  gross  negligence. 

The  first  execution  is  tested  the  29th  of  December  1822, 
and  there  was  a  delay  of  twenty-one  days  between  the  test 
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and  the  delivery;  and  during  this  delay,  other  crediton 
might  have  come  in,  andHhe  debtor  might  have  alienied  his 
property.  This  execution  was  levied  on  specified  property, 
without  af^y  return  that  there  was  no  other;  and  a  subseqaent 
execution  was  levied'  on  other  property  than  that,  which 
was  sold  for  one  thousand  three  hundred  dollars.  Had  the 
execution  been  issued  earlier,  the  officer  might  have  sold  be- 
fore the  return  day. 

Although  the  fieri  facias  was  returnable  the  first  Monday 
in  March,  the  venditioni  to  compel  the  ofiicer  to  sell  was 
delayed  until  the  3d  of  April  1822.  When  that  was  deli- 
vered does  not  appear. 

That  venditioni  exponas  was  returned  **  not  sold  for  want 
of  bidders*,  and  sale  postponed  by  agreement,"  indorsed  on 
execution  No.  2130;  but  when  that  was  returned  doeii  nol 
appear. 

The  next  venditioni  exponas  to  compel  the  sale,  was  not 
issued  until  the  17th  of  June  1822 ;  and  the  property  was  sold 
on  the  1st  and  2d  of  July. 

From  the  time  of  this  sale,  (2d  July,)  the  plaintiff  delayed 
to  put  another  fieri  facias  into  the  pfiicer'a  hands  until  the  Ist 
day  of  October :  ninety  days  were  suffered  to  elapse  without 
any  effort. 

Had  the  plainti^  been  vigilant,  he  would  Immediately 
after  the  sales  in  July  have  issued  another  fieri  facias  to  bind 
the  debtor's  property. 

That  there  was  other  property  appears  by  the  execution 
and  sale  on  this  second  fieri  facias;  and  also  by  the  levy  on 
the  third  fieri  facias. 

These  delays  were  so  great ;  there  was  such  a  want  of  vigi- 
lence  and  due  superintendence;  such  was  the  careless  man- 
ner in  which  the  execrtiohs  were  suffered  to  limp  and  halt 
and  drag,  by  intervals,  between  ■  the  one  execution  and  to- 
other ;  that  it  has  taken  from  the  29th  of  December  1821,  to 
the  16th  of  March  1824,  a  period  of  twenty-six  months  and 
upwards,  before  the  capiflis  ad  satisfaciendum  issued. 

'During  these  twenty-six  months,  there  were  three  levies 
and  three  sales ;  and  the  process  upon  which  these  three 
levies  and  sales  were  compelled,  were  at  intervals  which 
evince  a  total  inattention  on  the  part  of  ti^e  plaintiffii. 
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His  own  testimoDy  shows  that  he  relied  on  the  clerk  and 
the  marshal. 

Neither  clerk  nor  marshal  have,  by  law,  authority  to  issue 
ezecutioBs,  unless  ordered. 

They  arfe  not,  virtute  officii,  bound  to  act  as  agents  of  the 
plaintiff,  in  ordering  and  delivering  executions.  If  they  do 
so,  it  must  be  by  special  authority  given  by  the  plaintiff  be- 
forehand, or  by  adopting  their  acts  afterwards.  If  the  plain- 
tiff  has  chosen  to  rely  on  the  clerk  and  the  marshal,  to  do 
that  for  him  which  it  was  his  duty  to  do,  he  must  abide  the 
loss  by  such  delays  as  have  been  suffered.  The  clerk  is  to 
issue  execution,  when  ordered,  and  of  the  kind  directed, 
whether  fieri  facias  or  capias  ad  satisfaciendum  or  elegit  or 
levari  facias;  the  iparshal  is  bound  to  receive  such  when 
offered  to  him.  It  is  the  business  of  the  plaintiff  to  direct 
the  clerk  to  issue,  and  it  is  the  business  of  the  plaintiff  to 
deliver  to  the  marshal  the  execution  when  issued.  It  is  no 
excuse  for  the  delays  which  have  happened,  for  the  plaintiff 
to  6ay,  it  was  the  clerk's  habit  to  issue  executions  and  put 
them  into  a  window  in  his  office,  and  it  was  the  habit  of  the 
marshal  to  call  and  get  them.  A  reliance  upon  such  habits 
shows  the  want  of  that  superintendence  and  vigilance  which 
was  due  from  an  assignee  who  expects  recourse  iigainst  the 
assignor. 

It' is  no  excuse  for  the  lapse  of  time  between  the  return 
day  of  one  execution,  and  the  teste  of  the  ensuing  execu- 
tion, to  say  that  the  marshal  did  not  return  the  execution  at 
the  return  day.  He  was  bound  to  return  the  execution  ieic- 
cording  to  the  comn^and  of  the  precept;  and  was  subject  to  a 
fine  and  penalty  for  failing  to  return  the  precept  at  the  day 
appointed. 

At  each  rule  day  on  which  the  process  was  returnable,  the 
plaintiff  had  a  right  to  call  for  it,  to  demand  it ;  to  proceed 
-against  the  officer  for  a  failure  to  return  the  precept  accord- 
ing to  its  mandate.  Moreover,  whether  returned,  or  not, 
he  had  the  right  by  law  on  the  rule  day,  and  even  before,  to 
sue  out  any  otlrer  execution  and  deliver  it,  so  as  to  preserve 
his  lien.  The  officer,  upon  such  second  execution,  would* of 
Vol.  IV.— 2  X 
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course  regulate  his  conduct  by  what  he  had  done  on  the  pre- 
vious execution. 

So  much  for  the  delay  between  judgment  and  capias  ad 
satisfaciendum  on  the  note  of  three  thousand  nine  hundred 
dollars,  by  Miller  to  Gray,  who  assigned  to  Tyler,  who  as- 
signed to  the  bank. 

The  two  notes,  and  the  process  upon  them,  cannot  be 
brought  to  the  aid  of  each  other.  The  parties  are  different, 
and  each  must  be  pursued  independently.  2  Marsh.  523, 
198, 199.  Upon  the  principles  already  stated,  and  support- 
ed by  authorities,  the  proceedings  against  the  maker  of  the 
note  for  three  thousand  eight  hundred  dollars,  are  liable  to 
charges  of  the  most  gross  and  entire  negligence. 

The  fieri  facias  issued  on  the  :^9th  of  December  1821,  and 
did  not  come  to  the  hands  of  the  marshal  until  the  19th  of 
January  1822,  nearly  one  month  f  fter  its  issue.  From  the 
return  day,  the  first  Monday  in  March,  until  the  3d  of  April 
1822,  there  was  no  movement,  when  a  venditioni  exponas  is- 
sued, returnable  in  June ;  and  then  there  was  no  sale,  but 
this  was  postponed  by  agreement.  The  next  venditioni  was 
issued  on  the  J  7th  of  June,  and  sales  were  made  on  the  1st 
and  2d  of  July;  and  from  that  time  the  process  was  suffered 
to  sleep  until  the  28th  of  December  1822,  a  period  of  one 
hundred  and  seventy  days.  Even  between  the  return  day  in 
September,  and  the  teste  of  the  next  execution  in  December, 
there  was  an  interval  of  one  hundred  and  eleven  days. 

2.  The  defendant  having  failed  to  proceed  agaiqst  the 
jailor  for  the  escape,  cannot  have  recourse  to  the  assignor. 

The  cases  before  cited  are  adjudicated  upon  the  principle, 
that  not  only  the  direct  remedy  by  suit,  but  the  incidental 
remedies  and  securities  given  by  law,  and  arising  in  the  course 
of  the  suit,  must  all  be  resorted  to.  The  remedy  must  be 
pushed  in  all  its  ramifiqations.  Owings  t;^.  Grimes,  5  Litt. 
331.  Parker  vs.  Owings,  3  Marsh.  GO.  M'Ginnis  va.  Bur- 
ton, 3  Bibb,  7.     Campbell  vs.  Hopson,  1  Marsh.  230. 

That  the  jailor  and  his-  sureties  are'  liable  for  an  escape 
cannot  be  denied.  The  discharge  was  altogether  unlawful: 
the  jailor  should  have  resisted,  or  have  refused  to  obey  the 
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ordec  to  diircharge  the  drawer.  Cited  Hubbard  v$.  New* 
house,  1  Bibb,  555. 

The  law  of  Kentucky  gives  the  use  of  ihe  prisons  of  the 
state  to  the  United  States ;  and  declares  it  to  be  the  duty  of 
the  jailor  to  receive  persons  committed  under  the  authority 
of  the  United  States,  and  to  keep  them  until  discharged  ac- 
cording to  law,'  2  Dig.  G79 ;  and  the  jailor  gives  bond  with 
sureties. 

The  statute  of  Kentucky  abolishing  imprisonment  for  debt, 
does  not  operate  upon  the  process  of  the  courts  of  the  United 
States. '  The  justices  had  no  colour  for  the  jurisdiction  they 
assumed. 

The  plaintiflTs  have  a  remedy  for  the  escape,  and  no  per- 
son but  the  piaintifis  can  pursue  it.  It  is  a  remedy  inciden- 
tal to  the  action  against  the  drawer,  and  they  should  have 
employed  it  before  they  instituted  this  suit. 

The  case  of  the  Bank  of  the  United  States  v$.  Weisiger 
has  no  analogy  to  this.  There  the  complaint  against  the 
plaintiff  was,  that  he  had  been  too  swift. 

Mr  Sergeant,  in  reply,  said ;  it  was  admitted  that  the  suits 
had  been  regularly  brought,  and  in  good  time ;  and  the  only 
question  upon  this  point  was,  whether  the  subsequent  pro- 
ceedings were  also  in  time.  He  contended  that  they  were, 
upon  the  authority  of  adjudged  cases  in  Kentucky  :  and  it  is 
not  necessary  to  go  further  than  the  judicial  decisions  of  that 
state  had  gone. 

As  to  the  obligation  to  pursue  the  officer  for  an  escape, 
the  claim  is  ungracious,  after  cnarging  the  plaintiff  with  the 
length  of  his  pursuit. 

No  decision  was  ever  yet  made  upon  which  the  position  as- 
sumed rests.  If  there  is  no  decision,  there  is  no  such  obli- 
gation. The  law  of  the  case  is  one  of  judicial  proceedings. 
No  law  exists,  unless  «found  in  these  deeisions.  But  it  has 
been  decided  that  the  holder  of  a  note  is  not  bound  to  pur- 
sue extraordinary  remedies.  This  is  an  extraordinary  re- 
medy. 

And  why  should  it  be  required  9    The  officer  is  guilty  of 
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no  injury ;  for  the  insolvency  of  the  drawer  of  the  note  is 
manifest.    It  cannot  be  doubted. 

Mr  Justice  Baldwin  delivered  the  ojpinion  of  the  court* 
In  this  case  the  plaintiffs  sue,  not  as  the  indorsers  of  two 
notes,  negotiable  under  the  statute  of  Anne,  which  has 
never  been  adopted  in  Kentucjcy,  but  as  assignees  for  a  yaki- 
able  consideration  of  promissory  jootes,  which  are  assignable 
by  the  laws  of  that  state,  and  on  which  the  assignee  may 
sue  in  his  own  name.     1  Kentucliy  Digest,  99. . 

The  first  note  was  drawn  by  Anderson  Miller,  dated  at 
Louisville,  May  2,  1821,  for  three  thousand  nine  hundred 
dollars,  in  favour  of  John  T.  Gray,  negotiable  and  payable 
sixty  days  after  date,  at  the  office  of  discount  and.  deposit  of 
the  Bank  of  the  United  States,  Louisville,  Kentucky,  for 
value  received.  The  note  was  assigned  in  the  following 
manner.  "  For  value  received,  I  assiga  the  within  note  to 
Levi  Tyler  or  order,  John  T.  Gray,  by  Levi  Tyler,  his  attor- 
ney." *'  For  value  received,  I  assign  the  within  to  the  pre- 
sident, directors  and  company  of  the  Bank  of  the  United 
States,  Levi  Tyler." 

As  this  note  was  drawn,  assigned,  and  payable  in  Kentucky, 
the  obligations  and  rights  of  the  parties  must  depend  on  the 
laws  of  that  state. 

^  The  stiatute  authorising  the  assignment  of  notes  is  silent 
as  to  the  duties  of  the  assignee,  ^r  the  nature  of  the  con- 
tract created  by  the  assignment.  It  only  declares  such  as- 
signment valid,  and  the  assignee  capable  of  ^uing  in  his  own 
niime;,butthe  courts  of  that  state  have  clearly  defined  the 
rights,  duties,  and  obligation  resulting  from  the  assignment. 
The  assignee  cannot  maintain  an  action  on  the  mere  non- 
payment of  the  note  and  notice  thereof,  or  of  a  protest  to 
the  assignor,  until  the  holder  of  the  note  has  made  use  of 
all  due  and  legal  diligence  to  recover  the  money  from  the 
drawer.  But  if  this  fails,  then  the  assignor  may  be  resort- 
ed to  on  his  assignment;  which  is  held  to  be  an  engagement 
tq  pay  jthe  amount  of  the  note,  if,  after  due  and  diligent  pur- 
suit, the  maker  is  insolvent.  This  contract  results  from  the 
,  fiCt  of  assignment,  without  any  express  agreement  to  be  an- 
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swerable ;  the  law  is  the  same,  whether  this  contract  is  ex- 
pressed in  terms,  or  is  implied  from  tbci  assignment ;  the 
rights  and  duties  of  the  parties  are  the  same  in  both  cases. 
4  Bibb,  286.  1  Marsh.  229.  This  case  may  then  be  con- 
sidered as  an  assignment  of  a  promissory  note,  with  an  ex- 
press promise  by  the  assignor  to  pay  if  by  legal  proceH  and 
due  diligence  the  assignee  is  unable  to  recover  the  ikmount 
due  from  the  drawer^  Viewed  in  this  light  the  case  is  more 
readily  comprehended* 

The  means  which  the  assignee  is  bound  to  use,  the  time 
within  which  he  must  commence,  and  the  diligence  with 
which  he  must  pursue  his  legal  remedies  against  the  maker, 
and  the  extent  to  which  he  must  carry  them,  have  been  tlfe 
subject  of  much  litigation  and  discussbn  in  the  courts  of 
Kentucky:  they  have  however  adopted  the  following  as 
principles,  which  must  be  taken  to  be  the  law  of  the.  state. 

That  the  assignee  is  not  bound  to  run  a  race  against  time, 
or  to  use.  extraordinary  means ;  that  he  is  not  required  to 
prosecute  a  drawer  or  obligor  farther  than  a  man  of  ordinary 
prudence  and  diligence  would  do  in  a  case  where  he  was 
solely  and  exclusively  interested.  But  in  order  to  bring 
himself  within  these  rules,  he  must  commence  a  suit  ugainst 
the  drawer  at  the  first  term  after  the  note  becomes  due,  if  a 
judgment  could  be  obtained  then.  He  must  sue  within  such 
time,  before  the.term,  as  will  authoricTe  him  to  procure  judg- 
ment. After  siiit  is  brought,  he  must  prosecute  it  to  judg- 
ment without  delay,  or  giving  time  to  the  maker  of  the  note. 
Though  he  is  notoriously  insolvent,^and  dies  on  the  third  day 
of  the  first  term  after  the  note  becomes  due,  and  ho  admin- 
istration is  taken  out  on  his  estate,  the  assignor  is  discharged, 
if  no  suit  has  been  brought.  After  judgment,  there  must  be 
the  same  diligence  in  pursuing  the  debtor's  property  by  Exe- 
cution as  in  the  commencement  of  the  suit.  There  must 
be  no  delay  in  puttmg  the  execution  into  the  bands  of  the 
sheriff,  or  in  making  sale  of  the  property  levied  on ;  he  must 
continue  the  process  of  execution  until  the  property  of  the 
.'drawer  is  exhausted,  and  the  sheriff  returns  nulla  bona  to 
the  last  execution;  and  after  his  insolvency  is  thus  ascertain- 
ed, a  capias  ad  satisfaciendum  must  be  taken  for  hit  body: 
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and  if  he  is  committed,  the  assignee  must  show  what  has  be- 
come of  the  debtor,  and  how  he  has  been  discharged. 

If  the  debtor  assigns  property,  it  must  be  sold.  If  property 
is  taken  in  execution,  and  replevin  bond  given,  the  bond 
must  be  put  in  suit ;  if  there  is  bail  to  the  action,  and  the 
principal  cannot  be  taken  on  a  capias  ad  satisfaciendum,  the 
bail  must  be  pursued;  and  all  incidental  and  collateral  reme- 
dies, which  may  accrue  to  the  assignee,  must  be  adopted  and 
prosecuted ;  and  the  discharge  of  the  drawer  by  the  insol- 
vent act,  at  the  suit  of  a  third  person,  will  be  no  excuse  for 
any  relaxation  in  the  diligence  required  to  fix  the  assignor; 
who  is  suable  only  after  the  exhaustion  of  all  legal  means  of 
obtaining  payment. 

The  cases  on  this  subject  have  been  collected  in  a  note 
in  2  Peters,  338,  339,  340;  and  were  all  cited  and  ably  com- 
mented on  by  the  couAsel  on  both  sides. 

It  is  believed  that  the  principles  which  exnti  such  an 
unusual  degree  of  vigilance  from  the  assignee,  are  peculiar  to 
the  jurisprudence  of  Kentucky ;  but  they  have  been  establish- 
ed by  a  long  series  of  cases  adjudged  in  their  highest  courts 
for  many  years  ;  they  have  long  formed  the  law  of  that  state 
as  to  notes  and  bonds  assigned  under  their  statute ;  and  the 
legislature  has  not  thought  proper  to  change  it.  The  courts 
in  Virginia  have  given  a  very  different  construction  to  their 
statute  on  the  same  subject;  and  there  are  no  decisions  in 
any  state  which  haVe  extended  the  rule  of  diligence  so  far. 
But  this  court  has  always  felt  itself  bound  to  respect  local 
laws;  however  peculiar,  in  all  cases  where  they  do  not  come 
in  collision  with  laws  of  higher  authority  and  more  imposing 
obligation.  Such  a  case  is  not  presented  in  the  record  now 
under  our  consideration. 

These  are  the  duties  imposed  by  the  law  ojf  Kentucky  on 
the  assignees  of  promissory  notes,  before  they  can  commence 
H  suit  against  the  assignor  on  his  promise.  These  tules  are 
the  law  of  this  case;  and  although  in  our  opinion  they  carry 
the  doctrine  of  diligence  to  an  extent  unknown  to  the  prin- 
ciples of  the  common  law,  or  the  law  of  other  states,  wiiere 
bonds,  notes,  and  bills  are  assignable)  we  must  adopt  them  as 
the  guide  to  our  judgment.    They  most  be  considered  with 
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a  reference  to  the  laws  of  Kentucky  respecting  judgments 
and  executions^  in  order  to  form  a  correct  opinion  of  their 
true  character.  A  judgment  does  not  bind  land  in  that  state ; 
the  lien  attaches  only  from  the  delivery  of  an  execution  to 
the  sheriff;  it  then  binds  real  and  personal  proper^ty,  held  by 
a  legal  f'*tle.  An  execution  returned,  is  no  lien  on  any  pro- 
perty not  levied  on;  and  no  new  one  can  be  acquired  until  a 
new  execution  is  put  into  the  hands  of  the  sheriff;  and  none 
can  issue  while  a  former  levy  is  in  force.  6  Kentucky  Digest, 
485,  sec.  8.  Any  delay  then  by  the  assignee  enables  the 
debtor  to  acquire,  hold  or  alienate  his  property  in  the  inter- 
val between  judgment  and  the  execution  reaching  the  sheriff; 
as  well  as  between  the  return  of  one  and  the  lien  acquired 
by  a  new  execution.  There  is  therefore  more  reason  in  ex- 
acting strict  diligence  on  the  part  of  the  assignee,  than  in 
those  states  where  real  estate  is  bound  by  a  judgment  with- 
out an  execution.  On  general  principles,  it  is  certairdy  a 
rule  of  very  great  rigour  to  require  a  capias  ad  satisfaciendum 
to  be  issued  and  served  after  a  return  of  nulla  bona.  But  as, 
by  the  law  of  Kentucky,  no  equitable  interest  in  real  or  per- 
sonal property,  except  where  it  is  held  or  covered  by  mort- 
gage, deed  of  trust  or  other  incumbrance,  can  be  taken  in 
execution;  a  capias  ad  sati<:faciendum  is  the  only  mode  by 
which  the  equitable  estate  of 'the  debtor  or  his  choses  in 
action  can  be  in  any  way  reached  by  any  legal  process. 
1  Kent.  Dig.  504,  sec.  5,  505, 'sec.  6.  It  may  be  the  means 
of  coercing  the  payment  of  the  debt,  and  it  must  therefore 
be  used.  The  return  of  nulla  bona  to  an  execution,  is, 
in  that  state,  evidence  only  of  there  being  no  property  of 
the  debtor  on  which  a  levy  can  be  made.  It  is  not  evi- 
dence of  there  being  no  equitable  interests,  which  are  be- 
yond the  reach  of  legal  process ;  or  of  his  not  having  that 
kind  of  property  on  which  no  levy  can  be  made.  A  debtor, 
confined  by  ah  execution  from  tbe  federal  courts,  can  only 
be  discharged  under  the  insolvent  act  of  congress  passed 
Janu^ary  1800;  the  provisions  of  which  are  effectual  to  com- 
.pel  a  disclosure  of  all  his  property.  In  the  language  of  this 
court,  *'  the  coercive  means  of  this  law  are  to  be  found  in 
the  searching  oath  to  be  administered,  and  in  the  fear  of  a 
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prosecntion  for  perjury,  and  recommitment^  in  the  .same 
action.    Bank  of  the  United  States  t^^.  Weisiger,  2  Peters, 
S52. 

The  creditor  has  a  right  to  use  these  coercive  means; 
and  where  he  intends  to  make  the  insolvency  of  the  debtor 
the  ground  of  a  resbrt  to  the  assignor  of  the  note  on  which 
the  judgment  was  obtained,  he  is  by  the  principles  of  the 
Kentucky  decisions  hound  to  use  them  to  the  full  extent 
authorised  by  the  laws  of  that  state,  as  expounded  by  its 
highest  judicial  tribunals. 

In  discarding  from  our  minds  ^\\  considerations  uncon- 
nected with  the  peculiar  local  law  which  governs  this  case, 
aQd  considering  it  in  all  its  bearings  on  both  parties;  we  are 
not  prepared  to  spy  that  either  has-any  right  to  complain  of 
the  severity  of  the  rules  which  imi'Ose  on  them  their  respec- 
tive obligations.  If  the  law  merchant  were  to  govern,  the 
plaintiff  would  be  without  remedy. 

Suing  as  the  indorser  of  a  negotiable  note,  he  must  fail,  for 
want  of  a  protest  or  demand  of  payment  of  the  drawer,  and 
notice  to  ^he  indorser.  The  diligence  exacted  of  him  is  quite 
as  extreme,  if  not  more  so,  as  when  he  sues  as  assignee.  He 
must  not  give  the  drawer  time  for  one  day  beyond  the  days 
of  grace,  or  what  local  usage  permits.  His  notorious  insol- 
vency ;  his  being  discharged  as  an  insolvent  debtor  or  a  cer- 
tified bankrupt ;  will  not  excuse  the  holder.  This  court  have 
decided  at  this  term,  in  the  case  of  The  Bank  of  the  United 
States  vs.  Magruder,  that  where  a  drawer  of  a  note  dies  before^ 
it  becomes  due,  and  the  indorser  administers  on  his  estate,  de- 
mand of  payment  and  notice  to  the  indorser  are  indispensable. 
No  decisions  in  Kentucky  on  assigned  notes  establish  a  more 
rigid  doctrine  than  is  applicable  to  indorsers  by  the  law 
merchant.  In  such  cases  demand  and  notice  are  required  to 
fix  the  indorser,  because  the  debtor  may  pay  by  the  inter- 
ference of  friends;  not  because  he  is  supposed  to  have  the 
means  of  doing  it  otherwise.  It  is  too  late  to  inquire  into  the 
reason  of  these  rules;  which  have  become  settled  and  estab- 
lished as  the  general  law  of  negotiable  notes  in  the  com- 
mercial world,  and  of  assignable  notes  in  Kentucky.  They . 
must  be  submitted  to  as  the  law  of  the  contract  into  which 
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the  parties  respectively  enter,  on  becoming  indorsera  in  the 
one  case,  and  assignees  in  the  other.  If  it  is  not  going  be- 
yond the  principles  of  the  common  law  of  England  and  this 
country,  it  is  at  least  extending  them  to  their  utmost  limits, 
to  say  that  the  assignor  of  a  note,  without  fraud,  or  a  promise 
to  pay  in  the  event  of  the  insolvency  of  the  drawer,  should 
be  liable  by  the  mere  effect  of  the  assignment;  and  that  there 
is  no  difference  between  his  assigning  with  or  without  an  ex- 
press promise.  It  is  at  least  testing  the  contract  of  assign- 
ment by  the  rules  of  the  sumroum  jus.  Neither  the  statute  of 
Anne  or  of  any  of  the  states  of  this  union,  making  notes  assign- 
able (so  far  as  is  known),  expressly  impose  on  the  assignor 
any  obligation  which  did  not  attach  to  the  assignment- of  a 
chose  in  action  at  common  law.  Such  assignments  are  recog- 
nized ;  and  though  the  assignee  cannot  sue  iii  his  own  name, 
his  rights  are  as  much  protected  in  courts  of  law  as  those  of 
assignees,  by  virtue  of  the  statute.  3  Bibb,  293.  4  Bibb, 
557.  It  is  not  easy  to  assign  any  sound  reasons  for  construing 
the  assignment  as,  per  se,  importing  a  higher  obligation  in 
the  one  case  than  the  other.  But  the  law  of  Kentucky  has 
given  this  effect  to  assignments  of  notes  under  the  statute  of 
that  state ;  and  as  the  plaintiffs  cannot  sustain  this  action  in 
their  own  name  without  the  aid  of  the  law,  they  must  submit  to 
the  conditions  which  the  settled  judgments  on  the  action  have 
imposed  on  them.  If,  in  availing  themselves  of  this  strict  ob- 
ligation imposed  on  4he  assignor,  they  find  themselves  com- 
pelled to  use  a  corresponding  degree  of  vigilance  on  their 
part,  exceeding  that  which  is  required  in  other  states  under 
similar  statutes  ;  this  court  cannot  afford  them  an  exemption 
from  its  exercise.  The  local  law  is  clearly  settled,  .and  we 
must  submit  to  it ;  however  we  might  be  inclined  to  construe 
the  law,  if  it  were  now  open  to  a  construction  more -consis- 
tent with  that  which  has  been  uniformly  given  to  statutes 
authorising  the  assignment  of  bonds,  bills  and  notes. 

In  the  application  of  these  rules  to  the  first  note  which  is 
the  sul^ect  of  this  action,  the  defendant  admits,  that  up  to 
the  time  of  issuing  the  first  execution,  there  has  been  no  want 
of  due  diligence  on  the  part  of  the  plaintiff;  but  he  alleges, 
that  from  that  time,  there  was  unnecessary  delay  in  various 
Vol.  IV.— 2  Y 
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particulars,  which  nave  been  pointed  out  and  dwelt  «ipon 
with  mach  earnestness.  As  the  statement  of  the  case 
contains  the  teste,  the  return  day,  the  day  of  the  return  of 
each  execution,  and  the  time  of  their  coming  to  the  hands  of 
the  marshal ;  it  is  unnecessary  to  examine  in  detail  the  alleged 
instances  of  negligence  by  the  lapse  of  time  :  but  there  is 
one  rule  for  which  the  defendant  contends,  wbich  deserves 
some  more  particular- notice. 

By  the  fifth  section  of  a  law  of  Kentucky,  passed  in  1811, 
it  is  made  the  duty  of  the  courts  of  that  state,  to  appoint  by 
rale  of  court,  some  day  in  each  month  as  a  general  return  day 
of  execution.  The  provisions  of  this  law  having  been  carried 
into  effect  ^  the  defendant  insists,  that  in  the  exercise  of  the 
legal  diligence  incumbent  on  the  plaintiff,  he  was  bound  to 
take  out  his  execution  returnable  on  some  rule  day,  and  at- 
tend at  the  ofRce  to  watch  its  progress  and  effect.  We  think 
this  would  be  applying  the  doctrine  of  diligence  with  4inrea- 
sonable  strictness.  We  find  no  decision  which  Wiirrants  the 
extension  of  it  to  so  extreme  a  point;  and  we  are  not  disposed 
to  go  one  step  in  advance  of  the  principles  heretofore  adop- 
ted. The  case  of  the  Bank  vs.  Weisiger  is  conclusive  on  this 
part  of  the  defendant's  case ;  it  was  there  settled,  that  a  lapse 
of  thirty-six  days  between  the  judgment  and  the  delivery  of 
the  execution  to  the  marshai,  did  not  amount  to  that  want 
of  diligence  which  exonerated  the  assignor  of  the  note  on 
which  the  judgment  was  obtained. 

.  We  have  been  furnished  with  no  adjudged  cases  in  Ken<» 
tucky,  which  fix  any  definite  time  within  which  an  execution 
must  be  made  returnable.  On  examining  the  executions 
which  have  issued  on  the  judgment  on  the  first  note,  they  are 
all  returnable  within  three  months  from  their  teste ;  and  no 
period  of  three  months  has  been  suffered  to  elapse,  within 
which  an  execution  has  not  been  in  the  hands  of  the  mar- 
shal, unless  when  writs  of  venditioni  exponiis  were  out:  and 
they  appear  to  have  issued  in  all  instances  within  that  period. 
The  greatest  time  which  has  intervened  between  the  issuing 
of  an  execution  and  placing  it  in  the  hands  of  the  marshal, 
appears  to  be.  thirty-one  days;  and  from  the  return  of  one 
execution  or  venditioni,  until  the  issuing  of*  another,  thirty 
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days :  and  we  are  not  aware  that  in  any  of  these  cases  there 
is  any  decision  that  this  would  be  a  want  of  diligence  in  the 
assignor.  In  the  absence  of  any  such  decision,  and  feeling 
at  liberty  to  decide  upon  them  as  open  queS'  3ns,  we  are  of 
opinion,  that  the  plaintiff,  in  the  proceedings  subsequent  to 
the  judgment,  has  at  no  time  omitted  to  pursue  the  maker 
of  this  note  with  all  th^  diligence  which  the  law  required  of 
him.-  On  this  part  of  the  case,  we  think  the  decision  of  this 
court  in  the  case  of  the  Bank  of  the  United  States  vs.  Wei.- 
siger  is  strongly  applicable.  That  was  a  case  of  the  assignee 
against  the  assignor  of  a  promissory  note.  Judgment  was 
entered  Noyember  term  1821.  Execution  issued  on  the  29th 
of  December;  was  placed  in  marshal's  hands  on  the  19th  of 
January,  thirty-six  days  from  the  entry  of  judgment;  return* 
ed  nulla  bona,  at  Mi^r^h  term  1822,  the  3d  day  of  the  month ; 
and  a  capias  ad  satisfaciendum  issued  on  the  1 1th  of  April 
1833,  thirty-eight'days  from  the  return  day  of  the  fi^ri  facias. 
This  was  held  not  to  be  such  a  want  of  diligence  bA  exoner- 
ated the  assignor.  This  decision  seems  to  us  to  cover  all 
the  ground  assumed  by  the  plaintiff*  up  to  the  time  of  the 
discharge  of  MiUer  from  his  imprisonment  on  the  capias  ad 
■atisfiiciendum;  and  thus  far  we  think  he  has  don^  or  omit<ted 
no  act  which  has  impaired  his  right  of  action. 

It  remains  now  to  consider  the  last  allegation  of  the  want 
of  diligence  imputed  to  the  plaintiff,  and  its  effect  on  the 
suit.  Miller  was  arrested  and  imprisoned  on  the  27th  of 
March  1824;  and  on  the  same  day  was  discharged  by  the 
jailor,  on  the  order  of>  two  justices  of  the  peace,  acting  or 
pretending  to  act  under  a  law  of  Kentucky,  passed  in  1820, 
(t  Kent.  Dig.  503,  sec.  1  and  3),  abolishing  imprisonment 
for  debt,  and  authorising  a  justice  of  the  peace,  on  appli- 
cation of  any  person  in  jail  or  in  prison  bounds,  on  reasonable 
notice  to  the  party  at  whose  suit  he  has  been  committed,  to 
israe  an  order  for  his  discharge. 

It  is  not  necessary  to  inquire  whether  this  law  would  ap- 
ply to  process  from  the  federal  courts;  so  as  to  legalize  the 
discharge  of  a  prisoner  from  the  execution  issued  in  this 
case,  tad  protect  the  jailor  and  his  sureties  from  an  action 
by  the  plaintiffs  for  an  escape.    The  laws  of  Kentucky  on 
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this  subject  arc  to6  clear  to  admit  of  a  doubt:  they  authorise 
the  discharge  of  a  debiar  from,  imprisonment,  on  making  a 
schedule  of  his  profrerty,  surjendering  it  to  the  use  of  his 
creditors,  and  taking  the  oath  prescribed.  1  Kent.  Dig. 
490,  491,493,  act  of  1819;  664,  act  of  182! . 

It  was  under  this  law  that  the  justices  acted  in  issuing  the 
order  of  discharge.  •  But  it  could  not  apply  to  a  commitment 
by  the  marshal,  under  an  executit>n  from  the  federal  courts ; 
because  an  express  provision  was  made  by  prior  laws,  which 
made  it  the  duty  of  the  jailor  to  safely  keep  such  prisoners, 
until  they  shall  be  discharged  according  to  the  laws  of  the 
United  States.  2  itentucky  Digest,  676.  The  act  of  1798 
provides ;  that  jailors  shall  receive  into'their  custody  all  per- 
sons committed  under  the  authority  of  the  United  States, 
and  keep  them  safely,  until  discharged  by  the  due  course  of 
the  laws  of  the  United  States;  and  the  jailor  is  subject  to 
the  same  pains  and  penalties  for  neglect  of  duty,  as  if  the 
commitment  had  been  by  state  authority.  By  the  act  of 
1800,  the  marshal  of  the  United  States  has  a  right  to  use 
any  prison  for  the  imprisonment  of  anyone  by  legal  procen, 
in  the  same  manner  as  the  sheriff  of  a  county  may,  if  the 
prisoner  was  delivered  by  him;  and  this  law  was  unrepealed, 
and  in  force,  a't  the  time  of  Miller's  discharge.  To  entitle 
a  debtor  to  a  discharge  under  the  insojvent  law  of  January 
1800,  he  niust  give  thecred*ior  thirty  days'  notice  of  bis  ap- 
plication, and  take  an  oath  that  be  is  not  worth  thirty  dol- 
lars, &c. 

The  jailor  was  bound  to  take  notice  of  this  law,  and  of  C}ie 
laws  of  Kentucky,  which  required  him  to  detain  the  pris6ner 
until  he  complied  with  these  provisions :,  he  knew  the  condi- 
tions of  his  bond,  and  acted  at  his  peril  in  releasing  him ; 
without  one  day's  confinement,  without  notice,  oath,  or  the 
order  of  the  district  judge.  The  discharge  was  wholly  un- 
authorised and  illegal ;  the  order  of  the  justices  did  not 
protect  the  jailor;  and  he  was  liable  to  the  plaintiff  in  an 
action  for  the  escape,  to  the  full  amount  of  the  execution. 

The  act  of  1812,  2  Kent.  Dig.  679,  requires  all  jailors  to 
execute,,  in  their  county  court,  a  bond,  with  one  or  more  ap- 
proved sureties,  in  at  least  the  sum  of  one  thousand  dollars, 
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and  as  much  more  as  the  court  miy  deem  proper;  payable  to 
the  commonwealth,  and  conditioned  for  the  faithful  discharge 
of  the  duties  of  the  office. of  jailor;  which  may  be  put  In  suit 
by  any  person  injured  by  his  acts.  And  the  act  of  1811 
enacts,  that -where  a  bond  is  given  by  any  public  officer  to 
the  commonwealth,  the  recovery  against  the  principal  and 
his  sureties  shall  nbt  be  limited  to  the  penalty ;  but  they 
thall  be  liable  according  to  law,  and  to  the  full  extent  of  the 
officiakobligations  of  such  officer,  as  the  same  are  enumera- 
ted in  the^condition  of  such  bond.    2  Kent.  Dig*  978. 

The  remedy  thus  afforded  to  the  plaintiff  was  a  substan- 
tial one ;  extending  to  bis  wholis  claim,  if  the  jailor  or  his 
securities  were  solvent.  It  was  not  indirect,  remote,  or  doubt- 
ful. >He  had  acqufred  a -new  security,  of  which  the  assignor 
had  a  right  to.claim  the  benefit;  but  which  he  could  not  use 
for  his  protection :  th&  plain  tiff  could  alone  sue  for  the  es- 
cape, or  bring  an  action  on  the  jailor's  official  bond,  which 
enured  to  bis  use,'but  not  to  the  use  of  the  defendant.  If 
this  new  security  had  been  a  bond  for  the  prison  bounds, 
there  would  be  no  doubt  that  it  would  be  his  duty  to  pursue 
the  parties  to  it  before  resorting  to  the  defendant ;  and  it 
was  equally  his  duty  to  pursue  the  jailor,  and  his  securities, 
on  his- bond  of  office. 

The  jailor  had  violated  his  duty ;  his  bond  became  for- 
feited ;  be  and  his  securities  had  put  themselves  in  the  place 
of  the  debtor,  who  was  permitted  to  escape;  and  they  thus  as- 
sumed all  his  responsibility  to  the  plaintiff.  No  event  could 
arise  by  which  they  could  be  discharged.  A  voluntary  re- 
turn, or  a  recaption  of  the  prisoner;  would  not  avail  them; 
they  were  under  a  stronger  and  more  direct  obligation  to 
pay  the  money  than  special  bail;  against  whom,  it  is  admit- 
ted, that  legal  proceedings  must  be  used  with  due  diligence, 
before  resorting  to  the  assignor. 

Although  we  find  no  express  decision  by  the  courts  of 
Kentucky,  enjoining  on  a  plaintiff  the  necessity  of  suing  a 
jailor  and  his  securities  for  the  escape  of  a  prisoner;  yet 
it  seems  to  us,  that,  in  the  spirit  of  them  all,  he  is  bound  to 
do  so  The  general  principle  of  all  the  eases  is,  that  a 
plaintiff  must  pursue,  with  legal  diligence,  all  his  means  and 
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remedies,  direct,  incidental  or  coUaterali  to  recover  the 
amount  of  his  debt  from  the  defendant,  or  any  one  who  has 
put  himself,  or  has  by  ojperation  of  law  been  put  in  his 
place.  This  the  plaintiffs  in  this  case  have  wholly  omitted ; 
with  a  plain,  undoubted  cause  of  action  against  the  jailor 
and  his  sureties;  with  legal  means  of  compelling  them  to  pay 
to  the  whole  extent  of  their  estates;  and,  for  ought  which  ap- 
pears, to  the  full  amount  of  his  claim  against  Miller,  the 
maker  of  the  note  in  question.  They  have  made  no  attempt 
to  assert  their  rights  against  either.  According  to  the  spirit 
and  principle  of  the  Kentucky  decisions,  wc  are  constrained 
to  say  this  is  not  due  diligence;  but  that  kind  of  legal  neg- 
ligence, which  entitled  the  defendant  to  a  judgment  in  his 
favour  in  the  circuit  court. 

This  view  of  the  case  renders  it  unnecessary  to  consider 
the  effect  of  the  proceedings  on  the  second  note;  which  were 
conducted  with  less  diligence  than  those  on  the  first 

Having  thus  disposed  of  the  first  error  assigned  by  the 
plaintiff,  it  remains  to  consider  the  second ;  which  is,  that 
the  circuit  court  erred  in  rejecting  the  evidence  offered  of 
Miller's  notorious  insolvency  at  the  time  the  note  became 
due. 

If  the  court  are  correct  in  overruling  the  exception  taken 
to  the  charge  of  the  circuit  court,  we  cannot  reverse  thei] 
judgment  for  overruling  this  evidence.  It  did  not  conduce 
to  prove  any  fact  material  to  the  issue  between  the  parties: 
which  was,  not  whether  Miller  was  in  fact  insolvent ;  but 
whether  the  plaintiff  had  by  due  diligence  ascertainefl  his 
insolvency,  by  legal  process  commenced  in  time,  diligently 
conducted  till  its  final  consummation,,  and  by  the  exhaustion 
of  all  incidental  and  collateral  reinedies  afforded  by  the  law, 
without  obtaining  the  debt.  The  proof,  or  the  admission  of 
actual  insolvency,  would  in  no  wise  relieve  the  plaintiffs 
from  the  duty  imposed  on  them  ;  it  would  not  accelerate  their 
right  to  sue  the  defendant,  or  enlarge  his  obligation  to  pay, 
which  did  not  arise  by  the  mere  insolvency  of  the  maker  of 
the  note,  but  by  its  legal  ascertainment  in  the  manner  pre- 
scribed by  the  judicial  law  of  Kentucky.  That  law  has  been 
recognized  by  this  court  in  the  case  of  Weisiger,  as  appli- 
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cable  to  cases  of  this  description.  To  decide  now,  that  the 
plaintiffs  could  avail  themselves  of  the  insolvency  of  the 
maker,  unaccompanied  with  the  diligent  use  of  all  legal  re- 
medies ;  and  in  a  case  where  we  are  of  opinion  that  the 
plaintiffs  have  not  made  use  of  the  diligence  which  under 
the  circumstances  of  this  case  it  was  incumbent  on  them  to 
use,  would  be  to  disregard  all  the  principles  of  Kentucky 
jurisprudence,  as  evidenced  by  the  received  opinion,  gene- 
ral practice,  and  judicial  decisions  of  that  state 

We  think  it  is  not  an  open  question,  whether  these  princi- 
.  pies  shall  be  respected  by  this  court ;  and  cannot  feel  author- 
ised to  depart  from  them  in  a  case  to  which  th^ir  application 
cannot  be  questioned. 

The  judgment  of  the  circuit  court  is  therefore  affirmed 
with  costs. 


This  cause  came  on  to  be  heard  on  the  transcript  rf  thje 
record  from  the  circuit  court  of  the  United  States,  for  the 
seventh  circuit  and  district  of  Kentucky,  and  was  argued  by 
counsel  5  on  consideration  whereof,  it  is  ordered  and  ad- 
judged by  this  court,  that  the  judgment  of  the  said  circuit 
court  in  this  cause  be,  and  the  same  is  hereby  affirmed  with 
costs. 
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Wbera  the  whole  cause,  and  not  a  point  or  poiota  Id  tbe  cause,  has  been  a4|oam- 
ed  from  the  circuit  court  to  this  court,  the  case  will  be  remanded  to  the  cir- 
cuit court. 

The  case  was  admitted  to  be  essentially  the  Ane  with  that  of  Gardner  «s;  Col- 
lins, 2  Peters,  68 ;  but  the  counsel  for  tbe  plain  tiff  relied  on  evidence  adduced 
i6  show  a  settled  judicial  construction  of  ihe  act  of  tbe  legislature  of  Bhode 
Island,  relatlTe  to  descents,  different  from  that  which  had  been  made  in  this 
court.  **  The  court  is  not  convinced  that  the  conslraclion  of  the  act  which 
prevails  in  Rhode  Island  is  opposed  to  that  which  was  made  by  this  court" 

Jv 

THIS  case  came  before  the  court  on  a  certibcate  of  a 
division  of  Opinion  by  the  judges  of  the  circuit  court  for  the 
district  of  Rhode  Island. 

It  was  submitted,  without  argument,  by  Mr  Coxe  for  the 
plaintiff  in  error,  and  Mr  Whipple  for  the  defendant. 

Mr  Chief  Justice  Marshall  stated, 

When  this  case  was  brought  before  the  court,  it  was  ad- 
mitted by  the  counsel  to  be  essentially  the  same  with  Gard« 
ner  V*.  Collins,  reported  in  S  Peters's  Rep.  58;  but  he  relied 
on  certain  evidences  which  he  exhibited  of  a  settled  judicial 
construction  of  the  act  on  which  the  cause  depended,  differ- 
ent from  that  which  had  been  made  by  this  court.  Had  the 
court  been  satisfied  on  this  point,  that  settled  construction 
would  undoubtedly  have  been  respected.  But  the  court 
was  not  convinced  that  the  construction  which  prevails  in 
Rhode-  Island  is  opposed  to  that  which  was  made  by  this 
court.  On  communicating  this  decision  to  the  bar,  counsel 
declined  arguing  the  cause  ;  and  a  certificate,  similar  to  that 
which  V/as  given  in  the  former  case,  was  about  to  be  pre- 
pared: but  on  inspecting  the  recoi'd,  it  was  perceived  that 
the  judges  of  the  cireuit  court,  instead  of  dividing  on  one  or 
more  points,  had  divided  on  the"  whole  cause  ;  and  had  di- 
rected the  whole  case  to  be  certified  to  this  court.  Con- 
sidering this  as  irregular,  the  court  directs  the  cause  to  be 
remanded  tothe circuit  court ;  that  further  proceedings  may 
be  had  therein  according  to  law. 
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Sarah  Sfsatt,  AomiasTSATBix  of  Jambs  Spsatt,  Appbllant, 
vs.  Thomab  Sfratt,  Appelleb. 

The  feeond  section  of  the  act  of  coogress  *'.  to  establish  an  aniform  system  of 
natonlizstion,'*  passed  in  1802,  requires  that  every  pereon  desirous  of  being 
natarallzed;  shall  make  report  of  himself  io  the  clerk  of  the  district  court  of 
the  district  vrhere  he  sliall  arrive,  or  some  ot1)er  court  of  record  in  the  United' 
States ;  which  report  is  to  be  recorded,  and  a  certificate  of  the  same  given  to 
such  alien ;  and  "  which'  certificate  shall  be  exhibited  to  tlie  court  by  every 
alien  who  may  arrive  in  the  United  States  after  the  passing  of  the  act,  da  his 
appKeatlon  to  be  naturalized;  as  evidence  of  the  time  of  his  arrival  within  the 
United  States.*'  James  Spratt  arrived  in  the  United  States  after  the  passing 
of  this  act,  and  was  under  the  obligation  to  report  himself  according  to  its 
provisions.  The  law  does  not  require  thst  the  report  shall  have  been  made 
ftoe  yean  btfore  the  application  for  naturalization.  The  third  condition  of 
the  first  section  of  the  law,  which  declares  that  tlie  .court  admitting  an  alien 
to  become  a  citizen  "  shall  be  satisfied  that  he  has  resided  fi.ve  years  in  the 
Utfited  States,'*  &c.  does  not  prescribe  the  evidence  which  shall  be  satisfac- 
tory. The  report  Is  required  by  the  law  to  be  exhibited  on  the  application  for 
naturalization,  as  evidence  of  the  time  of  arrival  in  the  United  States.  The 
law  does  not  say  the  report  shall  be  the  sole  evidence;  nor  does  it  require  that 
the  alien  shall  report  himself  within  any  limited  time  after  arrival.  Five  years 
may  intervene  between  the  time  of  arrival  and  the  report,  and  yet  the  report 
be  valid.  The  report  is  undoubtedly  conclusive  evidence  of  the  arrival ;  but 
it  is  not  made  by  the  law  the  only  evidence  of  that  fact.    [406] 

James  Spratt  was  admitted  a  citizen  of  the  United  States  by  the  circuit  court  for 
the  eounty  of  Washington,  in  the  district  of  -Columbia,  and  obtained  a  certifi- 
cate of  the  same  in  the  usual  form.  The  act  of  the  court  admitting  James 
Spratt  as  a  citizen,  was  a  judgment  of  the.  circuit  court ;  and  this  court  cannot 
look  behind  it,  and  inquire  on  what  testimony  it  was  pronounced.    [406] 

The  various  acts  on  the  subject  of  naturalization,  submit  the  decision  upon  the 
right  of  aliens  to  courts  of  record.  They  are  to  receive  testimony,  to  com- 
pare it  with  the  law,  and  to  judge  on  both  law  and  fact.  If  their  judgment  is 
entered  on  record,  in  legal  form,  it  closes  all  inquiry ;  and  like  any  other  judg- 
ment, is  complete  evidence  of  its  own  validity.     [408] 

The  act  of  the  legislature  of  Maryland  of  1791,  which  authorises  the  descent  to 
alien  heirs  of  .lands  held  by  aliens  under  "  deed  or  will,"  in  that  part  of  the 
district  of  Columbia  which  was  ceded  to  the  United  States  by  the  state  of 
Maryland;  dees  not  authorise  tho  descent  to  such  heirs  of  land,  in  that  part  of 
the  district,  which  was  purchased  by  an  alien  at  a  sale  made  under  an  order 
of  the  court  of  chancery,  and  for  which  no  deed  was  executed  before  the  pur- 
chaser became  a  citizen  of  the  United  States,  or  before  his  decease.     [408] 

THIS  case  came  before  the  court  from  the  circuit  court 
for  the  county  of  Washington,  in  the  district  of  Columbia, 
on  a  case  stated  in  that  court* 
Vol.  IV.— 2  Z 
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The  plaintiif,. Thomas  Spratt,  instituted  io  the  circoit 
court  an  action  of  replevin,  the  defendant,  as  the  adminis- 
tratriz  of  James  Spratt,  having  levied  a  distress  on  the  pro- 
perty of  the  plaintiff,  for  rent  claimed  to  be  due  for  a  house 
pccupied  by  him  in  the  city  of  Washington,  and  to  which 
he  claimed  title  in  himself,  and  in  the  brothers  and  sisters 
of  James  Spratt,  deceased.  It  was  agreed,  by  the  counsel, 
that  the  title  to  the  house  and  lot.  of  ground  upon  which 
the  same  is  erected,  should  be  determined  upon  the  follow- 
ing stated  facts : 

Thomas  Spratt,  Andrew  Spratt,  Sarah  Spratt  and  Catha- 
rine Spratt,  are  brothers  and  sisters  of  the  whole  blood  of 
James  Spratt  the  intestate,  and  are  natives  of  Ireland,  and 
subjects  of  the  king  of  Great  Britain,  and  were  not,  before 
the  institution  of  this  suit,  naturalized  as  citizens  of  the  Uni- 
ted States ;  and  but  one  of  them,  Thomas  Spratt,  and  the  de- 
ceased,. James  Spratt,  ever  came  to  the  United  States*  Jaoies 
Spratt  was  also  a  native  of  Ireland,  and  came  to  the  United 
States- some  time  before  the  18th  of  June  1812;  from  which 
time  he  continued  to  reside  in  the  United  States  until  March 
1824,  when  be  died  without  issue,  leaving  Sarah  Spratt 
his  widow,  who  became  the  admini3tratrix  to  his  estate. 

James  Spratt,  on  the  17th  of  May  1817,  appeared  an  the 
circuit  court  of  the  district  of  Columbia  for  the  county  of 
Washington,  and  befpre  the  court  made  the  declaration  on 
oath  required  by  the  first  condition  of  the  first  section  of  the 
act  to  establish  an  uniform  system  of  naturalization,  &c.  pass- 
ed the  14th  of  April  1802 ;  which  proceeding  was  recorded  in 
the  minutes  of  the  court's  proceedings,  and  a  certificate 
thereof,  under  the  hand  of  the  clerk  and  the  seal  of  the  court, 
on  the  same  day  given  to  James  Spratt;  he  having,  on  the 
i4th  of  April  then  next  preceding,  qnade  report  of  himsejf  to 
the  clerk  of  the  circuit  court,  as  stated  in  the  certificate; 
wJiich  report  was  recorded  in  the  ofiice  of  the  said  clerk, 
and  the  Certificate  of  such  report  and  registry,  and  of  the 
declaration  on  oath,  having  been  granted  by  the  clerk  to 
hinn.  On  the  1 1th  of  October  1821,  James  Spratt  made 
application  to  the  said  circuit  court  to  be  admitted  a  citi- 
zen of  the  United  States;  and  was,  on  the  same  day,  ad- 
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mitted  hj  the  court  to  become  a  citizen  of  the  United 
Stutet,  as  appears  by  the  record  of  the  proceedings  of  the 
court,  upon  the  matter  of  the  said*  application:  a  certifi- 
cate whereof,' under  the  hand  of  the  clerk,  and  the  seal  of 
the  court,  was  afterwards  given  by  the  clerk  to  him,  and  is 
part  of  the  case. 

'  Sarah  Spratt  was  also  a  native  of  Ireland^  and  a  jiative- 
born  subject  of  the  king  of  England ;  she  emigrated  to  the 
United  States  before  lames  Spratt,  and  has  continually, 
from  the  time  of  her  emigration,  resided  in  the  United 
States;  and  before  his  naturalization  was  lawfully  married 
to  him,  and  lived  with  him  as  his  lawful  wife,  from  their 
marriage  till  his  death  in  March  1824,  and  was  his  wife  at 
and  before  the  time  of  fiis  said*^ naturalization;  but  has  not 
been  naturalized  as  a  citizen  of  the  United  States  pursuant 
to  the  act  of  congress,  unless  so  naturalized  by 'the  naturali- 
zation of  her  husband. 

On  the  9th  of  June  1825,  the  plaintiff  and  his  brothers 
and  sisters,  claiming  as  heirs  at  law  of  James  Spi^att, 
brought  their  action  of  ejectmenfin  this  court,  against  Sa- 
rah Spratt,  to  recover  possession  of  sundry  of  the  lands  and 
tenements  whereof  James  Spratt  died  seised  in  fee,  not  in- 
cluding the  messuage  and  tenement  in  this  suit :  in  which  suit 
(the  same  having  been  duly  prosecuted  and  put  to  issue) 
such  proceedings  were  had,  that  the  title  of  Thomas  Spratt 
was  duly  submitted  to  the  consideration,  and  judgment  of 
the  court,  upon  a  case  agreed  and  stated  between  the  par- 
ties, to  be  taken  and  considered  as  a  special  verdict;  upon 
which  the  court  gave  judgment  for  S^rah  Spratt ;  whereup- 
on a  writ  of  error  wap  sued  out  to  the  supreme  court  of  the 
United  States,  where  the  judgment  was  re-examined,  as 
appears  in  1  Peters,  343 ;  which  is  part  of  the  case. 

In  the  matter  of  a  suit  in  the  circuit  court  of  the  county 
of  Washington,  by  one  of  the  creditors  of  Simon  Meade,  de- 
ceased, Joseph  Forrest  was  appointed  to  make  sale  of  cer- 
tain real  estate  of  Simon  Meade,  and  after  having  set  up 
the  same  for  public  sale,  to  return  the  sale  to  the  court  for 
copfijrm.ation ;  and  having  on*  the  21st  day  of  May  1821,  set 
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ap  the  ettate  on  terms  specified,  by  which  the  purchase 
money  was  to  be  paid  in  four  instalments,  at  six,  twelve, 
eighteen  and  twenty-four  months,  and  that  a  conveyance  of 
the  property  should  be  made  to  the  purchaser  on  the  rati- 
fication of  the  sale  by  the  court.  Thr  house  and  lot  in  ques- 
tion, in  this  case,  were  purchased  by  James  Spratt ;  and  on 
the  21st  October  1821,  the  trustee  returned  the  sale  to  the 
court.  On  the  24th  of  December  2  822,  on  interlocutory  order 
was  made^for  the  ratification  of  the  report  of  the  sale ;  and 
in  January  1824,  a  final  ratification  of  the  sale  was  passed 
by  the  court. 

James  Spratt,  after  his  naturalization,  and  not  before,  paid 
the  purchase  ifioney  for  the  property  by  the  instalments, 
with  interest ;  but  no  deed  of  conveyance  of  the  same  was 
ever  executed  to  him,  and  he  died  invested  with  no  other 
title  to  the  premises  in  controversy  but  what  he  acquired  by 
the  sate«^at  auction,  the  written  memorandum,  report  and 
ratification  thereof,  and  the  payment  of  the  purchase  money. 

In  the- statement  of  the  case  thus  agreed,  there  was  in- 
serted, the  following  memorandum ;  which  was  signed  by  the 
counsel  for  the  parties  in  the  cause. 

"  It  is  understood,  however,  that  the  plaintiff  does  not 
admit,  but  denies,  that  the  proceeding  and  evidenpe  touch- 
ing the  naturalization  of  James  Spratt,  pr  any  part  of  the 
same,  do  purport  to  be^  or  to  show  a  due  and  legal  natu- 
ralization of  James  Spratt  as  a  citizen  of  the  United  St&tes ; 
and  maintains  that  the  manner  and  process  of  such  pretended 
naturalization  appears  from  such  proceedings  and  evidence 
to  have  been  irregular  and  void ;  unless  such  proceedings 
and  evidence,  or  any  pnrt  of  the  same,  be  held  by  the  court 
to  be  conclusive  in  this  case,  that  he  was  duly  and  legally 
naturalized  as  such  citizen.  While  the  defendant  and  avow- 
ant oh  the  other  hand  maintains,  that  no  defect  or  irregul[a- 
rity  appears  in  the  manner  and  process  of  such  naturalization; 
that  the  manner  and  process  of  the  same  in  its  preliminary 
stages  are  not  examinable  in  this  case;  but  that  the  ad- 
mission of  James  Spratt  to  become  a  citizen  of  the  United 
fitates,  as  it  appears  in  the  record  and  certificate  thereofj  is, 
either  substantively  or  in  connexion  with  the  other  evidence 
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thereof,  conclufiive  of  bis  due. naturalization  as  such  citizen: 
all  which  matters  are  understood  and  agreed  to  be  involved 
in  the  question  of  title,  and  ^o  be  accordingly  reserved  for 
the  consideration  and  judgment  of  the  court  upon  the  pre- 
mises." 

The  declaration  for  naturalization  made  by  James  Spratt, 
was  in  Ijie  following  terms  : 

^' James  Spratt,  a  native  of  Ireland,  aged  about  twenty- 
six  years,  bearing  allegiance  to  the  king  of  Great  Britain 
and  Ireland,  who  emigrated  from  Ireland,  and  arrived  in  the 
United  States  on  the  ist  of  June  1812,  and.intends  io  reside 
within  the  jurisdiction  and  under  the  government  of  the 
United  States,  makes  report  of  himself  for  naturalization  ac- 
cording to  the  acts  of  congress  in  that  case  made  and  pro- 
vided, the  i4th  pf  April,  anno  domini  1817,  in  the  clerk's 
office  of  the  circuit  court  of  the  district  of  Columbia  for  the* 
county  of  Washington:  and  on  the  14th  of  May  1817,  the 
said  James  Spratt  personally  appeared  in  open  court,  and 
declared  on  oath,  that  it  is  bona  iSde  bis  intention  to  become 
a  citizen  of  the  United  States,  and  to  renounce  all  allegi- 
ance and  fidelity  to  every  foreign  prince,"  &c. 

W.  BRENT,  Clsrk. 

The  record  of  the  proceedings  of  the  circuit  court  on  the 
naturalization  6f  James  Spratt  is  in  the  following  terms : 

"At  a  circuit  court  of  the  district  of  Columbia,  begun 
and  held  in  and  for  the  county  of  Washington,  at  the  city 
of  Washington,  on  the  'first  Monday  of  October,  being  the 
1st  day  of  the  same  month,  in  the  year  of  our  lord  ]821, 
.  and  of  the  independence  of  the  United  States  the  forty- 
sixth. 

"James  Spratt,  a  native  of  Ireland,  aged  about  thirty 
.  years,  having  heretofore,  to  wit,  on  jthe  I4th  of  May  1817, 
declared,  on  bath,  in  open  court,  that  it  was  bona  fide  his 
intention  to  become  a  citizen  of  the  United  States,  and  to 
renounce  for  ever  all  allegiance  and  fidelity  to  every  foreign 
prince,  potentate,  state  or  sovereignty  whatever,  and  parti- 
cularly to  the  king  of  the  united  kingdom  of  Great  Britain 
and  Ireland. 

"  And  it  now  appearing  to  the  satisfaction  of  the  cpurt  by 
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the  testiniDny  of  two  witnesses,  citizebs  of  the  United  States, 
to  wit,  Samuel  N.  Smallwood,  and  Jonathan  Prout,  that  the 
said  James  Spratt  hath  resided  within  the  limits  and  under 
the  jnrisdiction  of  the  United  States  for  five  years  at  least  last 
past»  and  within  the  county  of  Washington  one  year  at  least 
last  past,  and  that  during  the  whole  of  that  time  he  hath 
behaved  as  a  man  of  good  moral  character,  attached  to  the 
principles  of  the  constitution  of  the  United  States,  and  well 
disposed  to  the  good  order  and  happiness  of  the  same — the 
said  James  Spratt  is  thereupon  admitted  a  citizen  of  the  Uni- 
ted' States  ^  having  taken  the  oath  *  that  he  will  support  the 
constitution  of  the  United  States,  and  that  he  doth  absolutely 
and  entirely  renounce  and  abjure  all  allisgiance  and  fidelity 
to  every  foreign  prince,  potentate,  state  or  sovereignty 
whatever;  and  particularly  to.  the  king  of  the  uhited  king-; 
dom  of  Oreat  Britain  and  Ireland,  to  whom  he  was  before 
a  subject.'     llth  of  October  1821." 

A  certificate  in  due  form,  corresponding  with  this  record, 
was  given  to  James  Spratt. 

For  the  appellant,  it  was  contended, 

1 .  That  the  admission  of  said  Jables  Spratt  to  citizenship, 
as  stated  in  the  record,  was  legal. 

2.  Thkt  whether  regular  or  not,  it  is  conclusive,  as  the 
judgment  of  a  court  upon  a  subject  within  its  jurisdiction. 

3.  That  whether  so  or  not,  the  parties  are  concluded  by 
the  admission  in  the  former  casie  stated. 

4.  That  no  deed  or  conveyance  having  ever  passed  to 
James  Spratt  in  his  life,  tbe  appellees  could  ncH  inherit 
under  the  act  of  Maryland. 

5.  That  if  the  Maryland  law  would  entitle  the  appellees 
to  inherit  any  estate  but  one  executed  by  an  actual  convey- 
ance,  and  the  time  when  he  acquired  a  x'ight  to  the  estate 
should  be  thought  material ;  then  it  will  be  contended  that 
he  acquired  such  aright,  n6t  at  the  time  of  bidding,  but 
either  on  his  paying  the  purchase  money,  or  on  the  ratifica- 
tion of  the  sale;  both  which  events  occurred  after  his  natu- 
ralization. 
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Mr  Key  and  Mr  Jones,  for  the  appellant,  argued ;  that 
the  naturalization  of  Thomas  Spratt  had  been  regular,  ac- 
cording; to  the  requirements  of  the  act  of  congress. 

The.  law  does  n^ot  make  the  report  made  by  the  alien,  and 
the  register  of  his  arrival,  the  only  evidence  of  the  period 
and  fact  of  his  arrival  in  the  United  States.  Acts  of  congress, 
22d  of  March  1816,  July  30th,  1813.  The  court  are  to  be 
satisfied  of  the  facts,  and  are  not  excluded  from  receiving 
other  evidence  than  the  register.  While  it  is  admitted  that 
this  is  the  best  evidence,  it  does  not  follow  that  it  is  the  only 
evidence  which  can  be  received.  The  court  are  authorised  to 
act  on  such  evidence  as  will  enable  them  to  decide  on  the 
application  for  naturalization.  One  objection  which  is  made 
is,  that  the  place  of  the  residence  of  Thomas  Spratt  is  not 
stated  in  the  proceedings.  To  this  it  is  answered,  that  such 
proceedings  are  not  to  be  examined  critically.  It  would  be 
dangerous  to  the  property  of  numbers,  if  exceptions  of  this 
character  were  encouraged.  But  no  part  of  the  law  makes 
the  place  of  the  residence  of  the  alien  material ;  except  that 
(le  shall  have  resided  for  one  year  preceding  the  application, 
in  the  state  where  he  shall  apply  to  be  naturalized. 

The  act  of  admission  to  citizenship  by  a  court  authorised' 
to  admit  to  naturalization,  is  of  itself  sufficient  evidence  of 
citizenship,  without  looking  behind  it.  It  is  a  judicial  act 
of  a  court  of  competent  jurisdiction,  and  upon  which  it  has 
adjudicated.  If,  in  the  proceedings  of  the  court,  in  a  mat- 
ter necessarily  judicial;  in  which  testimony  has  been  ad- 
duced, upon  which  it  has  passed  a  judgment ;  and  of  which 
a  record  has  been  made  by  the  proper  officers ;  there  has 
been  any  thing  erroneous^  the  court  should  itself  correct  it: 
but  until  this  is  done,  it  is  binding  on  all  the  world.  Cited 
7  Co.  420.  2  Peters,  157.  6  Cranch,  174.  But  a  fair  and  full 
examination  of  the  different  provisions  of  the  laws  relative 
to  naturalization,  will  show  that  the  proceedings  of  the  cir- 
cuit court  were  entirely  correct  and  legal. 

The  property  in  controversy,  although  purchased  by 
Thomas  Spratt  before  his  naturalization,  was  nut  held  by 
deed ;  no  conveyance  haying  been  madcto  him  of  the  same 
even  up  to  the  time  of  his  death. 
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The  right  of  a  foreigner  thqs  to  take  lands,  depends  on 
the  particular  words  of  the  statute ;  and  the  case  must  be  one 
within  its  provisions,  or  it  will  not  operate^  The  terms  of 
it  are  in  reference  to  lands  within  that  part  of  the  district  of 
Columbia  which  was  ceded  to  the  United  States,  held  by  - 
aliens  ^'  under  deed  or  will,  hereafter  to  be  made."  Thus 
the  provisions  are  limited  to  lands  acquired  or  held  by  one 
of  this  description  of  titles. 

The  bid  of  Thomas  Spratt  acquired  for  him  an  equitable 
interest  in  the  property ;  and  he  became  a  trustee,  not  for  his 
foreign  hbirs,  but  for  his  wife,  who  by  his  subsequent  nator' 
ralization,  became  a  citizen.    The  law  did  not  intend  that 
such  an  interest  should  go  to  his  foreign  heirs. 

There  is  good  reason  why  the  law  of  Maryland  should 
confine  the  mode  of  taking  to  an  actual,  executed,  4e* 
gal  title.  Equitable  interests  in  land  are  sources  of  infinite 
confusion.  In  Maryland,  in  1793,  they  were  not  subject  to 
execution  for  debt ;  and  have  been  made  so  in  1810.  Thus, 
a  foreigner,  under  the  construction  claimed,  would  take  an 
equftable  title  to  land,  having  all  the  benefits  of  it,  and  it 
would  not  be  subject  to  the  claims  of  his  creditors. 

As  to  the  liability  to  execution  of  equitable  interests  in 
lands.  Cited  3  Johns.  C.  R.  316.  1  Caines's  Cases,  46.  1 
Murph.  Rep.  383.  18  Johns.  94.  4  Har.  and  M'Hen,53d. 
5  Johns.  335.     4  Johns.  41.     7  Johns.  206. 

By  the  bid  for  the  property  no  absolute  title  was  acquired. 
The  whole  proceedings  of  the  trustee  were  subject  to  exami* 
nation  by  the  court,  and  required  its  confirmation.  Thus,  by 
the  case,  until  1824,  when  the  sale  was  finally  ratified^  the 
title  of  the  purchaser  was  not  complete,  and  the  deed,  then 
to  be  executed  according  to  the  decree,  would  not  relate 
back  to  the  tfme  of  the  sale. 

Mr  Coxe,  for  the  defendant. 

Whether  James  Spratt  was  actually  naturalized  depends 
upon  a  proper  construction  of  the  act  of  April  14th,  1802. 

It  is  contended,  that  the  certificate  is  essentially  defective 
under  the  provisions  of  this  law. 
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1.  It  does  not  ascertain  the  place  of  his  intended  settle- 
ment. 

2.  It  was  not  made  five  years  anterior  to  the  11th  of  Octo- 
ber 1821.  The  act  requires  every  person  being  an  alien, 
who  may  arrive  in  the  United  States  subsequent  to  its  pas- 
sage, to  report  such  his  arrival. 

This  certificate  is  to  be  exhibited  by  such  alien  on  his  ap- 
plication to  be  naturalized,  as  evidence  of  the  time  of  his 
arrival  within  the  United  Stfttes.  It  is  not  required  that  the 
certificate  should  set  forth  the  period  of  his  arrival ;  but  the 
meaning  of  the  act  is,  that  the  date  of  such  certificate  shaH 
be  considered  as  that  of  the  arrival. 

The  act  of  1790  contained  no  provision  for  a  previous 
declaration  of  an  intention  to  become  a  citizen.  All  that 
was  to  be  done,  was  to  be  done  at  the  time  of  'naturalization. 
The  act  of  1795  required  such  a  declaration;  it  was  to  be 
made  three  years  before  he  could  be  naturalized,  and  must 
set  forth  a  residence  of  five  years.  The  act  of  1798  re- 
quired this  declaration  to  be  made  five  years  before  the 
admission,  and  that  he  should  make  an  averment  of  fourteen 
years  residence  before  his  application.  The  act  of  1802  is 
applicable  to  those  who  were  then  within  the  United  States, 
and  had  taken  the  preliminary  steps.  This  act  has  been 
much  considered  here,  as  well  as  elsewhere.  In  this  dis-* 
trict,  after  solemn  argument,  the  poiiit  has  been  ruled  in  ac- 
cordance with  the  present  judgment  of  the  court.  The  circuit 
court  of  Pennsylvania  gave,  the  same  construction  to  the  law. 
1  Peters's  C.  C.  R.  467. 

As  to  the  argument,  that  the  record'is  conclusive  as  to  the 
right :  It  may  be  urged,  that  several  of  the  acts  of  congress 
expressly  negative  this ;  If  the  pre-requisites  of  the  statute  are 
not  complied  with,  the  certificate  is  a  nullity. 

There  is  great  danger  in  considering  these  certificates  as 
conclusive,  from  the  number  of  courts  who  are  authorised 
under  the  law  to  issue  them.  If  those  who  are  to  issue  them 
may  omit  any  one.  of  these  requisites,  they  may  omit  all. 
Persons  who  have  never  been  in  the  United  States  may 
obtain  th^m.  Persons  may  procure  them,  immediately  on. 
their  arrival  here. 

Vol.  lV.-r.3  A 
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This  18  not  a  jadicial  act,  but  one  purely  ministerial.  3  T. 
R.  126.  Toller,  128. 

The  powers  to  admit  to  the  rights  of  citizenship  have  beeii 
uniformly  vested  in,  and  exercised  by  statecburts,  under  the 
authority  of  congress.  But  congress  cannot  vest  any  part  of 
the  judicial  power  of  the  United  States  in  state  tribuuals. 
1  Wheat.  304, 330.  Martin  va.  Hunter's  Lessee,  5  Wheat.  27. 

There  are  no  parties.  All  is  ex  parte.  No  one  can  re- 
move the  proceedings  by  writ  of  error,  certiorari,  or  in  any 
other  manner.  No  one  can  oppose  the  act  of  granting  the 
evidence  of  naturalization.  If  ministerial :  the  proceedings 
must,  on  the  face  of  them,  show  that  they  were  correct. 
If  the  exercise  of  a  judicial  power :  still  it  must  appear 
that  the  court  had  jurisdiction;  not  only  over  the  subject 
matter,  but  over  the  party,  in  the  circumstances  in  which  he 
stood. 

This  doctrine  is  fully  laid  down  in  Rose  vs.  Himely,  4 
Cranch,  268,  and  the  case  of  Griffith  vs.  Frazier,  8  Cranch, 
1,  22,  8.  Walker  vs.  Turner,  9  Wheat.  541.  Cited  also, 
1  Paine,  55. 

The  next  objection  is,  that  the  plaintiff  cannot  recover, 
because  this  is  a  mere  equitable  estate. 

It  cannot  be  questioned,  but  that  as  well  by  the  common 
law  as  by  the  general  statutes  of  descent  of  Maryland,  equi-' 
table  estates  descend  precisely  as  do  legal. 

Is  this  equitable  estate  embraced  within  the  sixth  section 
of  the  act  of  Maryland  of  December  19, 17919  Burch's  Dig. 
221.  It  provides,  "  that  any  foreigner  may,  by  deed  or  will, 
hereafter  to  be  made,  take  and  hold  lands,"  •^c*  The  law 
recognizes  two  modes  of  acquiring  lands — descent  and  pur- 
chase. In  general,  the  only  modes  of  acquiring  lands  by 
purchase*,  are  by  deed,  or  .will.  When  an  agreement  of 
purchase  is  made,  the  party  is  considered  in  equity  as  the 
owner,  because  he  is  in  equity  entitled  to  a  deed.  Whether 
the  deed  be,  or  be  not  in  fad  executed,  it  is  by  and  through 
the  deed. that  the  estate  is  his.  A  deed  actually  executed 
under  one  law  passes  no  title,  unless  recorded  within  the 
time  stipulated ;  but  it  confers  upon  the  grantee  a  right  to 
come  into  chancery  to  have  it  recorded;  which,  when  ob- 
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tainedy  relates  back,  as  between  the  parties^  to  the  data  of 
the  agreement.  Mary.  Laws,  1766,  c.  14,  sed..  2;  1785,  c. 
72,  sec.  12. 

In  equity,  James  Spratt  was  entitled  to  a  deed  from  the 
moment  the  sale  was  made,  provided  it  was  ratified.  Equity 
will  consider  that  as  done  which  ought  to  have  been  done. 
Sugd.  40>  363.     13  Ves.  617.     2  Cox,  231 

Mr  Chief  Justice  Marshall  delivered  the  opinion  of 
the  court. 

This  case  depends  entirely  on  the  title  of  the  defendant 
in  error  to  the  premises  in  the  avowry  mentioned,  who-  is 
one  of  the  brothers  and  heirs  of  James  Spratt  deceased. 

James  Spratt  was  a  native  of  Ireland,  who  arrived  in  the 
United  States  previous  to  the  18th  of  June  1812,  and  re- 
sided therein  until  his  death.  On  the  14th  of  April  in  the 
year  1817,  he  made  report  of  himself  to  the  clerk  of  the  cir- 
cuit court *of  the  United  States  for  the  district  of  Columbia, 
in  the  county  of  Washington,  which  report  was  recorded; 
and,  on  the  17th  of  May  thereafter,  he  appeared  in  the  same 
court,  and  made  the  declaration  on  oath  required  by  the  fir^t 
cohditioa  of  the  first  section  of  the  act  "  to  establish  an 
uniform  rule  of  naturalization,"  &c.  passed  the  14t;h  of  April 
1802;  which  proceeding  was  recorded,  and  a  certificate 
tUereof  granted  in  the  following  words  : 

^*  District  of  Columbia,  to  wit :  James  Spratt,  a  native  of 
Ireltod,  aged  about  twenty-six  years,  bearing  allegiance  to 
the  king  of  Great  Britain  and  Ireland,  who  emigrated  Yrom 
^eland  and  arrived  in  the  United  States  on  the  I  st  of  June 
1812,  and  intendi^  to  reside  within  the  jurisdiction  and  under 
the  government  of  the  United  Stateer,  makes  report  of  him- 
self for  naturalization  according  to  the  acts  of  congress  in 
that  case  made  and  provided,  the  14tb  of  April  anno  do- 
mini  1817,  in  the  clerk's  office  of  the  circuit  court  of  the 
district  of  Columbia,  for  the  county  of  Washington:  and  on 
the  14th  of  May  1817,  the  said  James  Spratt  personally  ap- 
peared in  open  court,  and  declared  on- oath,  that  it  is  his 
intention  to  become  a  citizen  of  the  United  States,  and  to 
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renounce  all  ailegiaDce  and  fidelity  to  every  foreign  prince," 
&c. 

This  certificate  was  given  under  the  hand  and  seal  of  the 
clerk.  On  the  11th  of  October  1821,  James  Spratt. again 
appeared  if)  open  court,  and  took  the  oath  required  by  law, 
and  was  admitted  as  a  citizen.  The  certificate  of  his  admia* 
sion  states  that  the  three  first  conditions  required  by  the 
act  of  the  14th  of  April  1802  had  been  complied  with. 

The  said  James  Spratt  intermarried  wit\i  the  plaintiff  in 
error,  Sarah  Sprdtt,  and  departed  this  life  in  March  1824, 
without  issue,  and  intestate.  The  plaintiff  in  replevin  is  a 
native  born  subject  of  the  king  of  Great  Britain  and  Ireland, 
and  was  not  naturalized  at  the  time  of  the  institution  of  this 
suit. 

In  the  year  1791,  the  state  of  Maryland  passed  an  act  en- 
titled ''an  act  concerning  the  territory  of  Columbia  and  the 
city  of  Washington;"  the  sixth  section  of  which  provides, 
''  that  any  foreigner  may,  by  deed  or  will,  to  be  hereafter 
made,  take  and  hold  lands  within  that  part  of  the  said  ter- 
ritory which  lies  within  this  state,  in  the  same  manner  us  if 
he  was  a  citizen  of  this  state  ;  and  the  same  lands  may  be 
conveyed  by  him,  and  transmitted  to,  and  be  inherited*by 
his  heirs  or  relations,  as  if  he  and  they  were  citizens  of  this 
state." 

This  act  continues  in  force. 

A  decree  was  made  by  the  circuit  court  fot  the  sale  of  the 
estate  of  Simon  Meade,  deceased,  to  satisfy  his  creditors^  on 
certain  conditions  therein  specified.  In  pursuance  of  this 
decree,  Joseph  Forrest,  who  was  appointed  to  carry  the  same 
into  execution,  did,  on  the  21st  of  May  1821,  offer  the  real 
estate  of  the  said  Simon  Meade  for  sale  on  the  tctms  and  con- 
ditions following,  to  wit :  that  the  purchase  money  should  be 
paid  in  four  equal  instalments,  at  six,  twelve,  eighteen,  and 
twenty-four  months,  respectively,  from  the  day  of  sale,  with 
interest ;  and  that  a  conveyance  of  the  property  in  fee  simple 
should  be  made  to  the  purchaser  upon  the  ratification  of  the 
sale  by  the  court,  and  the  payment  of  all  the  said  instalments 
of  the  purchase  money,  with  interest.     At  this  sale  the' said 
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James  Spratt  became  the  purchaser  of  the  lot  in  the  avowry 
mentioned.  On  the  1 5th  of  October  1821  the  said  Joseph 
Forrest  made  his  report  to  the  court ;  and  on  the  24th  of  De- 
cember 1822,  an  interlocutory  decree  was  made  for  confirm- 
ing the  sale;  and  on  the  26th  of  January  1824^  the  final 
.decree  of  confirmation  was  passed.  No  deed  was  exe- 
cuted during  the  life  time  of  the  said  James  Spratt.  The 
bidding  at  the  sale  was  made  while  the  said  James  Spratt 
was  an  alien ;  but  before  any  other  step  was  taken  he  be- 
came a  citizen. 

Upon  this  state  of  facts,  the  circuit  court  gave  judgment 
for  the  plaintiff  in  replevin ;  which  jilkdgment  has  been 
brought  before  this  court  by  writ  of  error. 

This  cause  has  been  argued  very  elaborately  by  counsel. 
It  appears  to  the  court  to  depend  essentially  on  two  ques- 
tions. 

1.  Was  James  Spratt  a  citizen  of  the  United^StatesI 

2.  If  he  became  a  citizen,  did  the  premises  in  the  avowry 
mentioned  pass  to  his  alien  relations  who  are  his  pexi  of  kin. 

1.  The  first  question  depends  on  the  act  of  1802,  for  es- 
tablishing an  uniform  rule  of  naturalization.  The  act  de*^ 
clares  that  an  alien  may  be  admitted  to  become  a  citizen  of 
the  United. States  <<on  the  following  conditions,  and  not 
otherwise."  The  act  then  prescribes  four  conditions,  the 
three  first  of  which  were  applicable  to  James  Spratt,  and 
were  literally  observed.  . 

The  second  section  enacts,  <<  that  in  addition  to  the  direc-  j] 

tions  aforesaid,  all  free  white  persons,  being  aliens,  who  may  || 

alrrive  in  the  United  States  after  the  passing  of  this  act,  shall,  •>\ 

in  order  to  become  citizens  of  the  United  States,  make  regis-  .1 

try  and  obtain  certificates  in  the  following  manner,  to  wit: 
every  person  desirous  of  being  naturalized,  shall,  if  of  the  age 
of  twenty-one  years,  make  report  of  himself,  <&c."  The  law 
then  directs  what  the  contents  of  the.  report  shall  be ;  orders 
it  to  be  recorded,  and  that  a  certificate  thereof  shall  be 
granted  to  the  person  making  the  report:  '*  which  certificate 
shall  be  exhibited  to  the  court  by  every  alien  who  may  ar- 
rive in  the  United  States  after  the  passing  of  this  act.  on  his 


1^ 
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application  to  be  naturalized,*  as  evidence  of  the  time  of  his 
arrival  within  the  United  States." 

As  James  Spratt  arrived  within  the  United  States  after 
the  passage  of  the  act  of  1802,  he  is  embraced  by  the  second 
section  of  that  act,  and  was  under  the  necessity  of  reporting 
himself  to  the  clerk,  as  that  section  requires.  Must  this  re- 
port be  made  five  years  before  he  can  be  admitted  as  a  citi- 
zen? 

The  law  do^  not  in  terms  require  it.  The  third  condi- 
tion of  the  first  section'  provides,  "  that  the  court  admitting 
such  alien  shall  be  satisfied  that  he  has  resided  within  the 
United  States  five  years  at  least ;"  but  does  riot  prescribe 
the  testimony  which  shall  be  satisfactory.  This  section  was 
in  force  when  James  Spratt  was  admitted  to  become  a  citi- 
zen, and  was  applicable  to  his  case.  But  the  second  sec- 
tion requires,  in  addition,  that  he  shall  report  himself  in  the 
manner  prescribed  by  that  section ;  and  requires  that  snch 
report  shall  be  exhibited,  ''  on  his  application  to  be  natu- 
ralized, as  evidence  of  the  time  of  his  arrival  within  the 
United  States."  The  law  does  not  say  that  this  report  shall 
be  the  sole  evidence,  nor  does  it  require  that  the  alien  shall 
report  himself  within  any  limited  time  after  his  arrival.  Five 
years  may  intervene  between  his  arrival  and  report,  and  yet 
the  report  will  be  valid.  The  report  is  undoubtedly  con- ^ 
elusive  evidence  of  the  arrival,  and  must  be  so  received  by 
the  court;  but  if  the  law  intended  to  make  it  the  only  ad- 
missible evidence,  and  to  exclude  the  proof  which  had  been 
held  sufficient,  that  intention  ought  to  have  been  expressed. 
Yet.  the  inference  is  very  strong  from  the  language  of  the 
act,  that  the  time  of  arrival  must  be  proved  by  this  report; 
and  that  a  court,  about  to  admit  an  alien  to  the  rights  of 
citizenship,  ought  to  require  its  production. 

But  i?  it  any  thing  more  than  evidence  which  ought  in- 
deed to  be  required  to  satisfy  the  judgment  of  the  court, 
but  the  want  of  which  cannot  annul  that  judgment  ?  The 
judgment  has  been  rendered  in  a  form  which  is  unexcep- 
tionable.  Can  we  look  behind  it,  and  inquire  on  what  tes- 
timony it  was  pronounced  ? 
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The  act  does  not  require  that  the  report  shall  be  men- 
tioned  in  the  judgment  of  the  court,  or  shall  form  a  part  of 
the  certificate  of  citizenship.  The  judgment  and  certificate 
are  valid,  though  they  do  not  allude  to  it.  This  furnishes 
reason  for  the  opinion,  that  the  act  directed  this  report  as 
evidence  for  the  court ;  but  did  not  mean  that  tfie  act  of 
admitting  the  alien  to  become  a  citizen  should  be  subject  to 
revision  at  all  times  afterwards,  and  to  be  declared  a  nullity, 
if  the  report  of  arrival  should  not  have  been  made  five  years 
prevrous  to  such  admission. 

The  act  of  1816,  sec.  6,  has,  we  think,  considerable  influ- 
ence 6n  this  question.  That  act  requires  that  the  certifi- 
cates of  report  and  registry,  required  as  evidence  of  the 
trme  of  arrival  in  the  United  Stales,  and  of  the  declaration 
of  intention  to  become  a  citizen,  *' shall  be  exhibited  by 
every  alien,  on  his  application  to  be  admitted  a  citizen  of  the 
United  States,  who  shall  have  arrived  within  the  limits  and. 
under  the  jurisdiction  of  the  United  States  since  the  18th 
day  of  June  1812;  and  shall  each  be  recited  at  full  length 
in  the  record  of  the  court  admitting  such  alien ;  and  any 
pretended  admission  of  an  alien,  who  shall  have  arrived 
within  the  limits  and  under  the  jurisdiction  of  the  United 
States  since  the  said  18th  day  of  June  1812,  to  be  a  citizen, 
After  the  promulgation  of  this  act,  without  such  recital  of 
each  certificate  at  full  length,  shall  be  of  no  validity." 

James  Spratt  arrived  within  the  United  States  previous  to 
the  18th  day  of  June  1812,  and  is  consequently  not  within 
the  provisions  of  the  act  of  1 8 1 6. 

This  act  is  not  intended  to  explain  the  act  of  1802,  but  to 
add  to  its  provisions.  It  prescribes  that  which  the  previous 
law  did  not  require ;  and  prescribes  it  for  those  aliens  only 
who  arrive  within  the  United  States  after  the.  18th  day  of 
June  1812.  It  annuls  the  certificates  of  citizenship  which 
may  be  granted  to  such  aliens,  without  the  requisite  recitals; 
consequently,  without  this  act,  such  certificates  would  have 
been  valid.  The  law  did  not  require  the  insertion  of  these 
recitals  in  the  certificate  of  James  Spratt. 

The  various  acts  upon  the  subject,  submit  the  decision  on 
the  right  gf  aliens  to  admission  as  citizens  to  courts  oi  re- 
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cord.  They  are  to  receive  testimony,  to  compare  it  with 
the  law,  and  to  judge  on  both  law  and  fact.  This  judgment 
is  entered  on  record  as  the  judgment  of  the  couH.  It  seems 
to  us,  if  it  be  in  legal  form,  to  close  all  inquiry ;  and,  like 
every  other,  judgment,  to  be  complete  evidence  of  its  own 
validity. 

The  inconvenience  which  might  arise  from  this  principle, 
has  been  pressed  upon  the  court.  But  the  inconvenience 
might  be  still  greater,  if  the  opposite  opinion  be  established. 
It  might  be  productive  of  great  mischief,  if,  after  the  acquisi- 
tion of  property  on  the  faith  of  his  certificate,  an  individual 
might  be  exposed  to  the  disabilities  of  an  alien,  on  account 
of  an  error  in  the  courts  not  apparent  on  the  record  of  his 
admission.  We  are  all  of  opinion,  that  James  Spratt  be- 
came a  citizen  of  the  United  States  on  the  11th  of  October 
1821. 

2.  Did  the  property  mentioned  in  the  avowry  descend  to 
his  alien  relations? 

Since  aliens  are  incapable  of  taking  by  descent,  the  an- 
swer to  this  question  depends  on  the  enabling  act  of  the 
state  of  Maryland  in  the  year  1791.  That  act  does' not 
enable  aliens  who  may  come  into  the  district  of  Colur&bia  to 
transmit  all  real  estate,  however  acquired,  to  their  alien  re- 
lations by  descent ;  but  such  lands  only  as  shall  be  thereafter 
acquired  by  deed  or  will.  This  is  a  .qualification  of  the 
power,  which  cannot  be  disregarded.  The  words  are  not 
senseless;  and  would  not,  we  must  suppose,  have  been  in- 
serted, had  they  not  been  intended  to  operate.  They  limit 
the  capacity  of  an  alien  to  inherit  from  his  alien  ancestor 
residing  within  this  district,  to  lands  which  he  had  taken  by 
deed  or  will.  It  is  not  for  us  to  weigh  the  reasbns  which 
induced  the  legislature  to  impose  this  li/nitation.  It.  is 
enough  for  a  court  of  justice  to  know  that  the  legislature 
has  inaposed  it,  and  thut  it  forms  part  of  the  law  of  the  case. 

If  any  equivalent  act  might  be  substituted  for  a,  deed,  no 
such  equivalent  act  can  be  found  in  this  case.  The  auction 
at  which  this  property  was  sold  certainly  took  place  while 
James  Spratt  was  an  alien ;  but  that  the  sale  was  entirely 
conditional,  and  the  purchase  depended  on  the  payment  of 


JANUARY  TERM  1830.  409 

[Spntt  «f .  Spntt] 

the  instalments,  on  the  confirmation  of  the  court,  and  the 
final  decree  of  the  coiirt.  Before  the  first  instalment  be- 
came due,  before  even  the  report  was  returned  to  the  court, 
Jagnes  Spratt  became  a  citizen.  He  did  not,  therefore,  while 
an  alien,  hold  this  land  by  a  deed  or  by  any  title  equivalent 
to  a  deed. 

In  a  controversy  between  the  alien  heirs  of  James  Spratt 
and  Sarah  Spratt,  1  Peters,  343,  this  court  determined  that 
land  which  James  Spratt  took  and  held  under  the  enabling 
act  of  Maryland,  descended  to  his  alien  heirs,  but,  that  land 
which  he  took  and  held  as  a  citizen,  did  not  pass  to  those  heirs. 

The  lot  mentioned  in  the  avowry  comes,  we  think,  within 
the  last  description  ;  and  did  not  descent  to  the  plaintifi*  in 
replevin. 

The  judgment  of  the  circuit  court  is  reversed,  and  the 
cause  remanded,  with  directions  to  enter  judgment  for  the 
avowant. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  circuit  court  of  the  United  States  for  the 
district  of  Columbia,  holden  in  and  for  the  county  of  Wash- 
ington, and  was  argued  by  counsel ;  on  consideration  where* 
of,  it  is  ordered  and  adjudged  by  this  court  that  the  judg- 
ment of  the  said  circuit  court  in  this  cause  be,'and  the  same 
is  hereby  reversed,  and  that  this  cause  be,  and  the  same  is 
hereby  remanded  to  the  said  circuit  court  with  instructions 
to  enter  judgment  in  the  said  court  for  the  avowant  in  said 
cause. 


VoL^  IV.— 3  B 
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Oo  the  27th  day  of  June  1821,  the  legltlature  of  the  state  of  MiMOorl  pened  an 
act,  entitled  *<  an  act  for  the  establishment  of  loan  offices;"  by  the  third  section 
of  which,  the  officers  of  the  treasury  of  the  state,  under  the  direction  of  the 
governor,  #ere  required  to  Issue  certificates  to'tlie  amount  of  two  hundred 
thousand  dollars,  of  denominations  not  exceeding  ten  dollan,  nor  less  than  fifty 
cents,  in  the  following  form :  *<  Z%is  eertifieaie  shall  be  reeeiMhU  at  the  frea- 
nmfj  cfany  of  the  loan  offieu  in  the  state  of  Missouri,  in  disduurgeqf  taxes 

or  debts  due  to  tfie  state,  for  the  sum  of dollars,  with  interest  for  Hte 

same,  at  the  rate  of  two  per  centum  per  annum  from  this  date,**  These 
certificates  were  to  be  receivable  at  the  treasury,  and  by  tax  gatherers  and 
other  public  officers,  in  payment  of  taxes,  or  moneys  due  or  to  become  due  to 
the  state,  or  to  any  town  or  county  therein,  and  by  all  officers,  civil  and  mili- 
tary, in  the  state,  in  discliarge  of  salaries  and  fees  of  office;  and  in  payment 
for  salt  made  at  the  salt  springs  owned  by  the  state,  and  to  be  afterwards  leased 
by  the  authority  of  the  legislature.  The  twenty-third  section  of  the  act  pledges 
certain  property  of  the  state  for  the  redemption  of  these  certificates  ;  and  the 
law  authorises  the  governor  to  negotiate  a  loan  of  silver  or  gold  for  the  same 
purpose.  A  provision  is  made  in  the  law  for  the  gradual  withdrawal  of  the 
certificates  from  circulation ;  and  all  loe  certificates  have  since  been  redeem- 
ed. The  commissioners  of  the  loan  offices  were  authorised  to  make  loans 
of  the  certificates  to  citizens  of  the  state,  assigning  to  each  dbtrlct  a  proportion 
of  the  amoiint  of  the  certificates,  to  be  secured  by  mortgage  or  personal  secu- 
rity ;  the  loans  to  bear  interest  not  exceeding  six  per  cent  per  annum,  and  the 
loans  on  personal  property  to  be  for  less  thau  two  hundred  dollars.  Held,  that 
the  certificates  Issued  under  the  authority  of  the  law  of  Missouri,  were  '*bilis 
of  credit  ;'*  and  that  their  emission  was  prohibited  by  the  constitution  of  the 
United  States,  which  declares  that  no  state  shall  •*  emit  bills  of  credit." 

A  promissory  note  given  for  certificates  issued  at  the  loan  office  of  Chariton  in 
Biissouri,  payable  to  the  st^te  of  Missouri,  under  the  act  of  ther  legislature 
'*  establishing  loan  offices,"  is  void. 

The  action  was  assumpsit  on  a  promissory  note,  and  thc|  record  stated,  **  that 
neither  party  having  required  a  jury,  the  cause  was  submitted  to  the  court ;  and 
the  court  having  seen  and  heard  the  evidence,  the  court  found  that  the  defend- 
ants did  assume  as  the  plaintiff  had  declared ;  that  the  consideration  for  the 
note  and  the  assumpsit,  was  for  loan  office  certificates,  loaned  by  the  state  of 
Missouri  at  her  loan  office  in  Chariton,  which  certificates  were  issued  under 
•'*  an  act  for  establishing  l^an  offices,  &c."  Held,  that  it  could  not  be  doubt- 
ed that  the  declaraiion  is  on  a  npte  given  in  pursuance  of  the  act  of  Missouri; 
and  that  under  the  plea  of  non  assumpsit,  tlie  def(6ndanta  were  at  liberty  to' 
question  the  validity  of  the  consideration  which  was  the  foundation  of  the 
contract ;  and  the  constitutionality  of  the  hw  in  which  it  originated.  The  re- 
cord, thus  exhibiting  the  case,  gives  jurisdiction  to  this  court  over  the  case ;  on 
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■  writ  of  error  pfoieeuted  by  ibe  defendaiits  to  thk  court  from  the  sqpfeme 
court  of  Miifoupft*  under  the  pro?iiioofl  of  the  nrentj*fiflh  lectioBi^f  tbejudl* 
daty  act  of  1789. 

Eveiy  thing  which  disaffirme  the  coatnct ;  every  thiog  which  ahows  it  to  be 
▼old ;  ibay  be  gl?e&  tn  -e?ideBce.oD  the  general  iatoe,  hi  an  action  of  aaramp-' 
alt    [4M] 

In  ita  enlaiged,;  and  perbapa  Itteial  aenae,  the  Utai, "  bUl  of  cradir,"  may  com- 
prehend any  inatroment  by  which  a  atate  engagea  to  pay  money  at  a  futuie 
day ;  thua  hicladlng  a  cectificate  given  for  money  borrowed.  But  the  language 
of  the  conalitiltion  itaelf;  and  the  n^iacbief  to  be  prevented,  equally  limit  the 
interpretation  of  the  tenna.  The  word  **.  emit"  ia  never  employed  in  deecribihg 
tboie  eontractaby  which  a  atate  binda  Itaelf  to*pay  money  at  a  future  day  for 
aervieea  actnally  received,  or  fpr-  money  borrowed  for  preaent  oae.  Nor  are 
inatramenta  execated  ibr  anch  pnrpoaea,  in  common  liuigiiage,  denominated 
*«  biUa  of  credit."  '<  To  emit  Mlla  of  credit/*  conveya  to  the  tfind  the  idee  of 
iaauing  paper  intended  to  circulate  through  ihe  community*  for  ita  ordinary  pur- 
poaea,  aa  money ;  which  paper  if  redeeoDabie  at  a  future  day.  Thia  la  the  aenae 
In  which  tiie  terma  have  alwaya  been  onderrtood.    [481] 

The  conatitotion  eonaidera'tbe  emiaaion  of.UIto  of  credit,  and  the  enactment  of 
iendtfr  lawa  aa  diatinct  opeiationa ;  independent  of  each  other;  which  may  be 
aeparately  performed.  ^^Both  are  forbidden.  To  auatain  the  one,  becauae  it  la 
not  alao  the  other;  <o  aay  tjiat  billa  of  credit  may  be  emitted,  if  thej^Hbtt  not 
made  a  tendirin  payment  of  debta;  ia,  in  eflbct,  tp  expunge  thatdiatlncflnde* 
pendent  prohiUtioB,  and  to  read  the  dauae  aa  if  it  had  been  entirely  emitted. 
[484] 

It  baa  been  long  aettled  that  a  promiae  made  In  conalderation  of  ^  act  which  ia 
fofUdden  by  (he  law,  ia  void.  It  will  not  be  <pMationed,  that  an  act  forbidden 
iff  ^  conatitntlon  of  the  United  Statea,  which  ia  the  aopreme  law,  iaageinat 
UW.    [486] 

WRIT  of  error  to  the  supreme  coart  of  the  state  of  Mig- 
souri. 

In  1833,  an  action  of  trespaffi  on  the  case  was  instituted 
it  the  circuit  court  for  the  county  of  Chariton,  in  the  state 
of  Missouri,  by  the  stateof  Missouri,  against  Hiram  Craig 
and  others..  The  declaration  sets  forth  the  cause  of  action 
in  the  following  terms  : 

*<  For,  that  whereas,  heretofore,  on  the  1st  day  of  Au- 
gust, in  the  year  of  our  lord  1822,  at  the  county  of  Chari- 
ton, aforesaid,  the  said  Craig,  John  Moore,  and  Ephraim 
Moore,  made  their  certain  promissory  not6  in  writing,  bear- 
ing date  the  day  and  year  aforesaid,  and  now  to  the  court 
here  shown,  arid  thereby,  and  then  and  there,  for  value  re- 
ceiTed,  joiirtly,  and  Severally,  promised  to  pay  to  the  stateof 
Missouri,  on  the  1st  dny  of  November  1822,  at  the  loan  oflSce 
in  Chariton,  the  sum  of  one  hundred  and  ninetv-nine  dollars 
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.and  ninety-nine  cents,  and  the  two  per  centum  per  annuniy 
the  interest  accruing  on  the. certificates  borrowed,  frona  the. 
]  St  day  of  October  1821 .  Nevertheless,  thi^  said  Hiram  Craig, 
John  Moore,  and  Ephraim  Moore,  did  not  on  the  1st  day  of 
November,  or  at  any  time  before  or  since,  pay  to  the  state  of 
Missouri,  at  the  loan  office  in  Chariton,  the  said  sum  of  one 
hundred  and  ninety-nine  dollars  and  ninety-nine  cents,  or  the 
two  per  centum  per  annum,  the  interest  accruing  on  the  cer- 
tificates borrowed,  from  the  1st  day  of  October  182f ;  but  the 
same  to  pay,  &c." 

To  this  declaration  the  defendants  pleaded  the  general 
issue ;  and  neither  party  requiring  a  trial  by  jury,  the  case 
was  submitted  to  the  court  on  the  evidence  ind  the  argu- 
ments of  counsel.  The  record  contained  the  following  entry 
of  the  proceedings  of  the  c6urt : 

'*  And  afterwards,  at  a  court  began  and  held  at  Chariton, 
on  Monday  the  Ist  day  of  November  1824,  and. on  the  second 
day  of  said  court,  in  open  court,  the  parties  came  into  court 
by  their  attorneys,  and  neither  party  requiring  a  jury,  the 
cause  is  submitted  to  the  court;  therefore,  all, and  singular 
the  matter  and  things  and  evidences  being  seen  and  heard 
by  the  court,  it  is  found  by  them,  that  the  said  defendants 
did  assume  upon  themselves,  in  manner  and  form  aa  the 
plaintiff^,  by  their,  counsel,  allege :  and  the  court  ako  find 
that  the  4K>nsideration  for  which  the  writing  declared  upon, 
and  the  as9UfnptfU  was  made,  was  for  the  loaQ  of  loan 
office  certificates,  loaned  by  the  state  at  her  loan  office 
at  Chariton;  which  certificates  were  issued,  and  the  loan 
made  in  the  manner  pointed  out  by  an  act  bf  the  legisla- 
ture of  the  said  state  of  Missouri,  approved  the  27th  day 
of  June  1821,  entitled,  <  an  act  for  the  establishnsent  of  loan 
offices,  and  the  acts  amendatory  and  supplementary  thereto:' 
And  the  court  do  further  find  that  the  plaintiff  bath  sus- 
tain^ damages  by  reason  of  the  non-'performance  of  the 
assumptions  and  undertakings  of  them^  the  said  defendants, 
to  the  sum  of  two  hundred' and  thirty-seven  dollart  and 
seventy-nine  cents.    Therefore  it  is  considered,  ^lc.** 

The  defendants  in  the  circuit  court  of  the  eoonty  df  Chari- 
ton appealed,  in  ]!826,  to  the  supreme  covrt  of  die  state  of 
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Missoari,  the  highest  tribanal  in  that  state ;  tfhere  the  jodlg- 
ment  of  the  circuit  court  was  affirnied. 

The  defendants  prosecuted  this  writ  of  error,  under  the 
twenljr-fifth  section  of  the  judiciary  act  of  1789. 

The  act  of  the  legislature  of  Missouri,  under  which  the 
certificates  were  issued  which  formed  the  consideration  of 
the  note  declared  upon,  was  passed  on  the  27th  of  June 
1821.  It  is  entitled  *'an  act  for  the  establishment  of  loan 
offices,  &c."  The  provisions  of  the  third,  thirteenth,  fi  jfteentb, 
sixteenth,  twenty-third  and  twenty-fourth  sections  of  the  act, 
are  all  that  have  a  connexion  with  the  questions  in  the  caie 
which  were  before  the  court. 

'<  Sec.  3.  Bcitfurtherenadtd^  That  the  auditor  of  public 
accounts  and  treasurer,  under  the  direction  of  the  governor, 
shall,  and  they  are  hereby  required  to  issue  certificates  signed 
by  the  said  auditor  and  treasurer  to  the  amount  of  two  hun*' 
dred  thousand  dollars,  of  denominations  not  exceeding^  ten 
dollars,  nor  less  than  fifty  cents,. (to  bear  such  devices  as 
they  may  deem  the  most  safe)  in  the  following  form,  to  wit : 
Th^  certificgU  shall  be  receivable  at  the  treasw^ff  or  any  of 
the  loan  offices  of  the  elate  of  Miesouriy  in  the  discharge  qf 
liaees  or  debts  dijie  tothe  states  foe  the  sum  of  $  ■,  uHth 
interest  for  the  same^  at  the  rate  of  two  per  centum  per  an- 
num from  this  date^  the           ■   day  of 182 

"  Sfec.  13.  Be  it  further  enacted^  That  the  certificates  of 
the  said  loan  office  shall  be  receivable  at  the  treasury  of  the 
state,  and  by  all  tax  gatherers  and  other  public  officers,  in 
payment'  of  taxes  or  other  monejps  now  due,  or  to  become 
due  to  the  state  or  any  county  or  town  therein ;  and  the  said 
certificates  shall  also  be  received  by  all  officers  civil  and 
military  in  the  state,  in  discharge  of  salaries  and  fees  of 
office. 

"  Sec.  15.  Be  it  further  enacted^  That  tb  >  commissioners 
of  the  said  loan  offices  shall  have  power  to  make  loans  of  the 
said  certificates  to  citizens  of  this  state,  residing  within  their 
respective  districts  only ;  and  in  each  district  a  proportion 
shall  be  loaned  to  the  citizens  of  each  county  tJiei«iii,  accord- 
ing to  the  number  thereof,  secured  by  mortgage  or  personal 
security :  Provided^  That  the  sum  loaned  on  mortgage  shall 
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never  exceed  one  half  the  real  unincumbered  valife  of  the 
estate  so  mortgaged:  frootded  alaOj  That  no  loans  shall 
ever  be  made  for  a  longer  period  than  one  year,  nor  at  a 
greater  interest  than  at  the  rat^  of  six  per  cent  per  annum, 
which  interest  shall  be  always  payable  in  advance,  nor  shall 
a  loan. in  any  case  be  renewed,  unless  the  interest  on  such 
re-loan  be  also  paid  in  advance :  Provided  aUo^  That  the 
commissioners  aforesaid  shall  never  make  a  call  for  the  pay- 
ment of  any  instalment  at  a  greater  rate  than  ten  pcFcentum 
for  every  six  months ;  and  that  whenever  any  instalment  to  a 
greater  amount  than  at  the  rate  of  ten  per  centum  per  an- 
num be  required,  at  least  sixty  days  previous  notice  shall  be 
givcA  to  the  person  or  persons  thus  required  to  pay  :  And 
prwided  dUo,  That  all  and  every  person  failing  to  make 
payment  shatl  be  deprived  in  future  of  credit  in  such  office, 
and  be  liable  to  suit  immediately,  for  the  whole  amount  by 
him  or  them  due. 

<.*Sec.  16.  Beit  further  enacted^  That  the  said^commis- 
sioners  of  each  of  the  said  offices  are  further  authorised  to 
make  loans  on  personal  securities,  by  them  deemed  gopd  and 
sufficient,  for  sums  less  than  two  hundred  dollars ;  which  secu- 
rities shall  be  jointly  and  severally  bound  for  the  paymentcf 
the  amount  «o  loaned,  with  interest  therqon,  under  the  regu- 
lations contained  in  the  preceding  section  of  this  act." 

'<  Sec.  23.  Be  it  further  enacted^  That  the  general  assem- 
l)ly  shall,  as  soon  as  may  be,  cause  the  salt  springs  and  lands 
ttached  thereto  given  by  congress  to  this  state,  to  be  leased 
)Ut,  and  it  shall  always  be  the  fundaipental  condition  in 
iuch  leases,  that  the  lessee  or  lessees  shall  receive  the  cer- 
tificates hereby  required  to  be  issued,  in  payment  for  salt,  at 
a  price  not  exceeding  that  which  may.  be  prescribed  by  law; 
and  all  the  proceeds  of  the  said  salt  springs,  the  interest  ac- 
cruing to  the  statej  and  all  estates  purchased  by  officers  of 
the  several  offices,  under  the  provisions  of  this  act,,  and  all 
the  debts  now  due,  or  hereafter  to  be  due  to  this  state,  are 
hereby  pledged,  and  constituted  a  fund  for  the  redemption 
of  the  certificates  hereby  required  to  be  issued  ;  and  the  faith 
of  the  state  is  hereby  also  pledged  for  the  same  purpose. 

<'  Sec.  24.  Be'it  further  enacted,  That  it  shall  be  the  .duty 
of  the  auditor  and  treasurer  to  withdraw, annually,' from  circu- 
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lation  one  tenth  part  of  the  certificates  which  are  hereby  re- 
quired to  be  issued,  4&c." 

The  case  was  argued  by  Mr  Sbefiey  for  the  plaintifis  in 
error;  and  by  Mr  Benton  for  the  stale  of  Missouri. 

Mr  Shefiey,  for  the  plaintiffs  in  error,  contended, 

1.  That  the  record  shows  a  proper  case  for  the  jurisdic- 
tion of  this  court,  within  the  provisions  of  the  twenty-fifth 
section  of  the  judiciary  act  of  1789. 

2.  That  the  act  of  the  legislature  of  Missouri,  entitled 
**  an  act  for  the  establishment  of  loan  ofiices,"  is  unconsti- 
tutional and  void ;  being  repugnant  to  the  provision  of  the 
constitution  of  the  United  States,  which  declares  that  no 
state  shall  emitbillspf  credit. 

3.  That  the  state  of  Missouri  has  no  right  to  /ecover  on 
the  promissory  note  which  is  the  foundation  of  this  suit,  be- 
cause the  consideration  was  illegal. 

He  argued,  that  this  case  comes  fully  within  the  purpose, 
spirit,  and  letter  of  the  twenty-fifth  section  of  the  judiciarjr 
act  of  1789.  The  purpose  of  that  section  was,  to  place 
within  the  revising,  controlling,  and  correcting  power  of  the 
supreme  court  of  the  United  States,  any  violations  of  the 
constitution  of  the  United  States,  or  of  treaties,  by  state  legis- 
lation. The  harmony  of  the  government,  its  equal  operation, 
the  preservation  of  its  fundamental  principles,  the  peace  of 
the  nation^  rest  securely  upon  the  execution  of  this  power 
of  the  supreme  court.  While  this  power  would  be  \:^au- 
tiously  used ;  it  would  be  fearlessly  asserted  and  employed, 
when  it  was  required  of  the  court,  and  enjoined  on  the 
judges.  The  government  of  the  United  States  was  one  for 
the  whole  of  <'  the  people  of  the  United  States."  It  was 
formed  for  "  the  people ;"  and  its  solemn  and  impressive 
preamble  contains  the  declaration,  that,  '<  we,  the  people  of 
the  United  States,  in  order  to  form  a  more  perfect  union," 
"  do  ordain  and  establish  this  constitution  of  the  United- 
States." 

To  keep  the  constitution  perfect,  and  preserve  it  as  a 
government  for  "  the  whole  people ,  the  twenty-fifth  sec- 
tion of  the  judiciary  law  of  1789  was  enacted.    This  law 
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brovght  into  exercise  the  constitutioDal  powers  pf  the  court, 
but  it  created  do  new  powers. 

In  the  cose  of  Martin  vs.  Hunter's  Lessee,  1  Wheat.  804, 
330,  this  court  have  said,  <<  the  twenty-fifth  section  of  the 
judiciary  act  of  September  24,  1799,  is  supported  by  the 
letter  and  spirit  of  the  constitution."  And  in  the  same.case 
(p.  334)  they  say,  <'  the  constitution  of  the  United  States  was 
ordained  and  established,"  not  by  the  United  States  in  their 
sovereign  capacities;  but,  as  the  preamble  declares,  **  by  the 
peopk  of  the  UnUed  States.'' 

That  a  tribunal  should  exist,  before  which  questions  of  a 
constitutional  character  may  be  brought,  is  not  ilenied  by 
any  one ;  and  the  constitution  itself  has  provided  that  #hich 
DOW  entertains  such  questions*  It  has  given  to  this  court 
the. poweri  which  they  exercise;  great,  extensive,  superior 
and  responsible  as  they  are;  that  this  court  may  stand  forth 
as  the  guardians  of  the  rights  of  the.  people  claimed  and  de- 
clared in  the  constitution,  and  that  those  rights  may  bb  pro- 
tected-froiti  encroachment  and  destruction.  To  this  coort 
**  the  peopte'Mook  for  this  protection ;  and  when  the  invader 
of  their  rights  is  a  sovereign  state,  they  have  not  the  less  eon^ 
fidence  and  assurance,  that  the  principles  Of  the  govern^ 
ment  will  be  preserved.  This  court  know  no  partiea  to  the 
cases  which  come  before  them  for  decision.  It  is  the  princi- 
ples which  are  to  govern  their- decisions  in  those  cases,  to 
which^the  court  look;  and  they*  leave  to  those  from* whom 
their  powers  are  derived,  to  ^*  the  people  of  the  United 
States,"  to  decide ;  not  upon  their  rightful  and  constitutional 
exercise  of  those  powers^  for  to  the  constitution  they  are  an- 
swerable only  for  their  exercise ;  but  whether  they  shall  con- 
tinue so  to  use  theni.  Tbe  whole  people  of  the  United  States 
have  given  these  powers :  and  they^nly,  by  a  majority ;  and 
not  a  portion  of  them- less  than  this  constitutional  whole; 
can  nullify  those  powers,  or  interrupt  the  exercise  of  any 
which  sxe  regularly  applied  under  the  constitution.  The 
constitution  must  be  changed  by  the  whole  people^  before 
tbe  exercise  of  this  power  of  revision  can  cefuse. 

This  court  have  never  been  willing  to  employ  its  powers 
of  inquiring  into  the  constitutionality  of  laws,  but  where  the 
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obligation  was  imperative,  and  the  case  was  one  ciearly 
within  their  duties.  In  the  case  of  Fletcher  vs.  Peck,  6 
Cranch,  128,  the  coart  declared,  *'  the  queillion,  whether  a 
latr  be  void  for  its  repugnancy  to  the  constitution,  is  a 
question  which'  ought  seldom,  if  ever,  to  b^  decided  in  a 
doubtful  case.  The  opposition  between  the  constitutionl  and 
the  law  should  be  such,  that  the  judge  feels  a<^learand 
strong  convidtioQ  of  their  incompatibility  with  each  other.'' 

To  present  the  question  in  the  case  now  before  the  qourt, 
no  plea  was  necessary ;  the  defence  arises  unde^  the  gene- 
ral issue. 

The  record  shows  that  this  was  a  casoj  in  the  courts  of  ^ 
the  state  of  MisflK>uri,  in  which  the  constitutionality  of  a  law 
of  that  state  was  brought  into  question.  The  cause  of  ac« 
tion  is  stated  to  be  promissory  notes  given  for  certificates 
issued  under  the  act  of  the  legislature  of  Missouri  establish- 
ing loan  offices ;  and  the  validity  of  these  certificates  must 
have  been  the  whole  subject^of  inquiry  in  the  state  courts. 
Their  validity  depended  solely  on  the  harmony  of  that  act 
with  the  federal  compact;  and  the  courts  of  Missouri  could 
only  hia?e  affirmed  their  validity  by  affirming  the  act  undejr 
which  they  were  issued  to  be  constitutional  and  valid;  or 
in  other  terms,  not  repugnant  to  the  constitution  of  the  Uni- 
ted States. 

This  is  not  a  niew  question.  It  has  been  frequently  pre- 
sented to  this'oourt ;  and  has  been  uniformly  decided  accor- 
ding to  the  views  of  the  plaintlffii  in  error.  Martin  vm.  Hun- 
ter's Lessee,  1  Wheat.  355.  Miller  vs.  Nicholls,  4  Wheai. 
31 K  Williams  vs.  Norris,  12  Wheat.  117.  In  Wilson  vs. 
The  Black  Bird  Creek  Marsh  Company,  2  Peters,  251,  the 
court  say :  **it  is  sufficient  to  bring  the  case  within  the  pro- 
visions of  the  twenty-rfifth  section  of  the  judicial  act,  if  the 
record  shows  that  the  constitution  or  a  law  or  a  treaty  has 
been  misconstrued,  or  the  decision  could  not  be  made." 

2.  The  certificates  issued.by  the  state  of  Missouri  under 
the  law  are  **  bills  of  credit;"  and  thus  the  law  conflicta  with 
the  constitution  of  the  United  States.  They  are  issued  un- 
der'the  authority  of  the  state,  and  put  into  circulation  by 
the  state;  as  the  representative  of  money;  as  a  substitute 
Vol.  IY.— 3  C 
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for  it;  to  pecform  the  functions  of  money,  by  becoming  the 
medium  of  circulation. 

The  prohibition  of  the  constitution  is  in  these  terms;  and 
every  word  in  the  clause  is  important  and  emphatic :  "  No 
Bt^te  shall"  *^coin  money,*' ^^<  emit  bills  of  credit/'  ''make 
any  thing  but  ^old  and  siWer  coin  a  tender  in  payment  of 
debts." 

What  is  the  form  and  me'aning  of  these  bills  f  They  pur- 
port to  be  receivable  at  the  treasury,  or  any  loan  office  of  the 
state,  in  discharge  of  taxes  or  debts  due  to  the  state.  ^They 
are  issued  of  different  denominations,  from  two  hundr^  dol- 
lars, to  fifty  cents,  payable' to  no  pahicular  person ;  they'are, 
by  the  twenty-third  section  of  the  Iaw,'t6  be  receiveil  for  salt, 
by  the  lessees  of  the  property  of  the  state ;  by  the  officers 
of  the  state,  in  discharge  of  their  salaries  and  fees  of  office. 
They  pass,  by  delivery,  with  every  characteristic  of  money. 
It  is  only  necessary  to  state  these,  the  purposes  of  tbeir  issue ; 
the  character  and  form  of  the  certificates;  thd  obligation  im- 
posed on  the, citizens  of  Missouri  to  receive  them.;  to  establish 
that  they  are  '<  bills  of  credit  f  '<  emitted"  '« by  the  state"  of 
Missouri ;  or  *'  coined"  money :  and  that,  not  being  ''  gold 
or  silver,"  they  are  ''a  tender  in  paynient  of  debts." 

The  sufferings  of  the  people  of  the  United  States  from 
the  issues  of  paper  money,  or  "  bills  of  credit,"  during  the 
revolution,  were  yet  in  full  operation  when  the  constitution 
was  formed^  While  it  might  be  dangerous  to  deny  that 
many  of  the  means  of  the  war  were  procured  by  the  emis- 
sion of  that  money;  the  exigencies  of  the  country,  stnig- 
ling  for  e^iistence,  were  the  only  safe  apology  for  their  use. 
When  the  confederated  states  were  about  to  become  a  na- 
tion, which  should  owe  its  prosperity  to  sound  and  just  and 
equal  principles;  the  opportunity  to  reproduce  the  same 
state  of  things,  the  same 'wide  and  wasteful  ruin  by  the  acts 
of  any  of  the  members  of  the  confederacy,  f^as  at  once 
decisively  and  explicitly  prohibited  by  those  who  formed 
the  constitution.  But^  if  it  is  contended,  that  tSie  certificates 
issued  by  the  state  of  Missouri  were  not  «  bills  of  credit," 
because  it  is  said  they  are  not  declared  by  the  act  which 
directs  their  emission  to  be  '<  a  legal  tender ;"  it  is  asserted* 
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thftt  if  even  they  are  not  such,  it  is  not  essential  to  <^  a  bill 
of  credit''  that  it  shall  have  that  incident.  The  Federalist, 
No.  44.  Many  of  the  bills  issued  by  the  states  daring  the 
war  were  not  made  a  legal  tender ;  but  they  circulated  widely, 
and  with  equally  disastrous  consequences.  9  Virgin.  Stat 
at  large,  67,  147,  223, 480,  &c. 

In  relation  to  money  as  a  circulating  medium,  the  states 
are  one.  All  and  each  have  one  and  the  same  interest  in  a 
sound  currency.  These  interests  are  a  unit;  not  only  from 
the  neighbourhood  of  the  states  to  each  other,  the  identity  of 
their  interests,  and  their  free  and  unrestrained  intercourse ; 
but  because  the  regulations  of  the  constitution  embrace  the 
whole  subject  ot  money  as  a  circulating  medium. 

To  the  existence  of  the  government,  certainly  to  its  con- 
venient fiscal  operations,  a  uniform  currency  is  important, 
if  not  essential ;  and  if  the  principles  which  may  be  fiiirly 
drawn  firom  a  sound  construction  of  the  provision  in  the 
constitution  under  examination,  extend  to  bring  into  doubt 
the  legality  of  bank  notes  circulated  as  money,  under  the 
charterjB  granted  to  banks  by  state  laws;  these  principles 
may  not  be  the  less  true,  or  their  importance  of  the  less 
magnitude. 

3.  If  the  certificates  for  which  promissory  notes  were  given 
are  void,  and  the  act  of  the  legislature  of  Missouri  on  which 
they  arcfounded  was  against  the  constitution  of  the  United 
States;  the  note  upon  which  this  action  was  brought  in  the 
circuit  court  of  Missouri  was  without  consideration,  and 
void.    The  state  cannot  receive  upon  such  notes. 

Mr  Benton  for  the  defendant  in  error. 

The  state  of  Missouri  has  been  '^  summoned"  by  a  writ  from 
this  court,  under  a  ''  penalty,"  to  be  and  appear  before  this 
court.  In  the  language  of  the  writ,  she  is  "  commanded" 
and  ''  enjoined"  to  appear.  Language  of  this  kind  does  not 
seem  proper,  when  addressed  to  a  sovereign  state :  nor  are 
the  i^rma  fitting,  even  if  the  only  purpose  of  the  process  was 
to  obtain  the  appearance  of  the  slate.  They  impute  "  a  fault" 
in  the  state ;  they  imply  an  omission,,or  neglect  by  the  state. 
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The  language  of  <<  commandiog  and  enjoiDiiig^'  would  only 
be  well  employed  if  these  had  occurred. 

The  state  of  Missouri  has  done  no  act  which  was.  not 
within  the  full  and  ample  powers  she  possesses  as  a  free, 
sovereign,  and  independent  state.  She  has  passed  a  la:w 
which  she  considers  in  the  proper  and  beneficial  exercise. of 
her  legislative  functions ;  and  which  had  for  its  object  the 
promotion  of  the  interests  of  her  citizens. 

Mr  Benton  said,  that  he  did  not  appear  in  this  case  for  the 
state  of  Missourif  as  in  ordinary  cases  depending  in  this 
conrt :  not  as  the  advocate  of  the  state ;  for  her  acts  did  not 
require  the  efforts  of  an  advocate  to  vindicate  them  :  be  ap- 
peared rather  as  a  ''  corps  of  observation/'  to  watch  what 
was  going  on. 

The  state  had  passed  a  law  authorising  the  governor  to 
employ  counsel,  and  he  had  been  called  upon  to  represent 
the  state.  He  had  listened  to  what  bad  been  going  on  be- 
fore the  court;  and  he  found  a  gentleman  from  another 
state,,  imputing  to  Missouri  ad  act  fraught  with  injustice  and 
immorality. 

Such  a  course  was  not  calculated  to  promote  harmony, 
and  to  secure  a  continuance  of  the  union.  If,  in  questions  of 
this  kind,  or  if  in  any  cases,  the  character  of  a  sovereign  state 
shall  be  made  the  subject  of  such  imputation ;  thisf  peaceful 
tribunal  would  not  be  enabled  to  procure  the  submission  of 
the  state9  to  its  jurisdiction ;  and  contests  about  civil  rights 
would  be  settled  amid  the  din  of  arms,  rather  than  in  these 
halls  of  national  justice. 

The  act  of  the  legislature  of  Missouri,  "establishing 
loan  offices,"  had  no  purposes  to  accomplish  by  which  injury 
could  be  sustained  by  any4>ne.  The  deficiency  of  currency . 
in  the  state,  and  the  expenses  which  attended  its  new  or- 
ganisation, made  the  arrangements  proposed  and  authorised 
by  the  act  convenient  and  beneficial  to  the  citizens  of  the 
state.  The  state,  when  it  directed  that  the  certificates 
should  be  issued,  made  sufiicient  and  certain  provision  for 
their  redemption  and  payment.  The  permanent  continuance 
4>f  the  circulation  of  the  certificates  was  prohibited  by  an 
effective  regulation  in  the  bill :  the  twenty-fourth  section 
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of  the  law  prOTided  for  4be  gradual  eitinctioo  of  the  cer- 
tificate! as  they  should  come  in  5  and  power  was  given  to  the 
gOTemor^  by  the  twenty-ninth  section  of  the  law,  to  nego- 
tiate a  loan  of  gpld  and  silver  for  their  redemption.  Thus, 
the  certificates  were  issued  upon  ample  means  for  their  dis- 
charge ;  and  their  -discharge  to  their  full  value  must  soon 
take  place. . 

These  certificates  were  not  made  a  legal  tender.  They 
are  not  directed  to  pass  as  "  money :''  and  while  there  is 
no  obligation  imposed  by  the  Jaw,  that  they  shall  be  .taken 
by  the  citizem  of  the  stale;  it  declares  tl;iat  the  state  shall 
take  them  in  payment  for  taxes,  for  salt,  and  for  fees  of 
office. 

When  examined,  these  certificates  will  be  found  to  be 
nothing  more  than  evidences  of  loans  made  to  the  state;  and 
for  the  payment  of  which  she  has  given  specific  and  availa- . 
ble  pledges. 

It  will  not  be  contended  that  the  states  have-not  power  to 
borrow  money  :  and  what  other  form  of  certificate  of  a  loan, 
than  that  which  was  adopted  by  the  state  of  Missouri,  can 
be  dcjvised,  when  this  power  is  exercised.  In  every  state  of 
the  union  loans  Dave  been  negotiable ;  aiid  certificates  of  the 
an)ount  due  by  the  state  to  the  individual  lenders  are  issued. 

The  certificates  which  were  the  consideration  of  the  note^ 
were  therefore  not  "  bills  of  credit,"  in  the  constitutional 
acceptation  of  such  instrumepts. 

An  examination  of  the  legislation  of  the  states  in  which 
such  bills  were  issued,  and  the  proceedings  under  those 
laws^  will  dearly  show  that  the  condition  of  things  in  the 
view  and  recollection  of  the  convention  which  formed  the 
constitution,  was  difierent,  in  every  essential  feature,  from 
that  which  was  created  by  the  law  of  Mi^onri.  Massachu- 
setts, in  1690,  issued  bills  of  predit  to  pay  taxes  and  other 
debts  due  to  the  state  treasury ;  but  the  soldiers,  to  whom 
they  were  ofiered,  wouH  not  receive  them.  1  Hutchinson's 
Hist.  402,  404.  In  1714  and  1716,  other  issues  were  made, 
and  they  were  directed  to  pass  as  money ^  and  made  a  tender. 
In  1749  the  issuing  of  such  bills  was  discontinued. 

During  the  revolution,  the  '^  bills  of  credit"  which  were 
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isssued  by  the  authority  of  the  states,  and  by  that  of  con- 
gress, were  in  most  cases  made  a  tender;  and  this  was  the 
objectionable  feature  in  them.  So  long  as  no  objection  to 
receive  them  is  imposed  by  the  law  which  directs  or  autho- 
rises their  emission,  they  can  injure  no  one.  Free  to  refuse 
them,  the  citizen  may  j>rotect  himself  from  loss  by  their  de- 
preciation, by  rejecting  them. 

The  bills  issued  under  the  Missouri  law  have  not  this 
vice.  That  part  of  the  law  which  obliges  the  officers  of 
the  state  to  receive  them  for  salaries  and  fees,  is  not  before 
the  court.  The  notes  in  this  suit  were  given  voluntarily ; 
and  thus,  in  reference  to  the  case  of  the  pluntiffii  in  error, 
it  cannot  be  said  that  the  certificate  given  for  the  note  bad 
the  character  of  ^*  a  legal  tender." 

In  reference  to  the  duty  imposed  on  the  lessees  of  the  salt 
springs  owned  by  the  state,  it  should  be  known  to  the  court, 
that  when  the  "  act  for  the  establishment  of  loan  offices'^ 
was  passed,  no  leases  had  been  given  for  those  salt  springs. 
If  it  was  to  be  made  a  condition  of  the  lease',  to  which  the 
lessee  would  consent,  that  these  certificates  should  be  re- 
ceived for  salt:  it  cannot  therefore  be  said  that  any  .obliga- 
tion was  imposed  on  him,  of  which  he  could  complain. 

While,  therefore,  in  every  aspect  of  this  case',  those  who 
consented  to  take  these  certificates  could  not  be  afiected 
to  their  injury  by  their  depreciation,  they  mijght  be  bene- 
fited by  it;  they  could  pay  them  to  the  state  for  taxes, 
for  fees  of  >oflice,  and  for  salt  at  their  nominal  or  par  value. 

An  examination  of  the  proceedings  of  the  convention 
which  formed  the  constitution  of  the  United  States,  will  show 
that  the  prohibition  which  is  now  supposed  to  operate  on 
the  law  of  Missouri,  was  carried  by  a  majority  of  one  vote. 
Journal  of  the  Convention,  302.  It  should  not  be  presumed, 
that  this  clause  of  the  constitution  was  intended  to  extend 
to  such  issues  as  those  authorised  by  the  act  of  Missouri. 
The  language  of  the  constitution  should  be  strictly  con- 
strued ;  as  it  is  a  limitation  on  the  sovereignty  of  a  state. 

All  bank  notes  issued  under  state  charters  are  equally 
within  the  constitutional  prohibition,  if  the  construction  as- 
sumed by  the  counsel  of  the  plaintiffs  in  error  is  correct. 
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The  "  wolf  scalp"  certificates,  by  which  the  flocks  and  herds 
of  the  west  are  protected  from  the  devastations  of  those  de- 
structive and  numerous  animals ;  the  **  crow  certificates," 
the  rewards  of  those  who  save  the  fields  of  the  husbandman 
from  the  spoils  of  their  worst  enemies ;  are  all  receivable  for 
taxes ;  and  all  are  equally  obnoxious  to  the  exceptions  taken 
to  the  certificates  issued  under  the  law  of  Missouri. 

The  consideration  for  the  note  which  is  the  subject  of 
this  suit  was  a  good  and  valuable  consideration ;  and  the 
note  is  binding  on  the  parties  to  it,  by  the  express  tbrms 
of  the  sixteenth  section  of  the  law.  The  note  furnished 
the  parties  with  the  means  of  paying  their  taxes,  and  was 
a  benefit  to  them.  All  the  certificates  have  been  redeemed 
by  the  state. 

Congress  is  not  authorised  to  issue  bills  of  credit.  The 
states  may  do  all  that  is  not  prohibited;  while  congress  can 
do  nothing  which  is  not  granted  by  the  constitution.  Con- 
gress had  no  express  authority  to  issue  treasury  notes^  but 
they  were  issued.  These  notes  were  precisely  like  the  Mis- 
souri certificates. 

The  treasury  notes  were  not  bills  of  credit;  for  they  were 
not  made,  by  the  act  under  which  they  were  issued,  a  legal  ^ 
tender.  They  were  freely  circulated  throughout  the  United 
Stateff  without  objections;  and  they  were  most  useful  instru- 
ments in  the  financial  operations  of  the  government,  during 
the  last  war. 

This  court  has  not  jurisdiction  of  the  case.  It  is  not 
within  the  requirements  of  the  twenty-fifth  section  of  the 
judiciary  act.  The  validity  of  the  state  law  was  not  drawn;  in 
question  before  the  courts  of  Missouri;  and  no  decision  was 
made  in  those  courts  upon  the  validity  of  the  objection 
now  set  up  under  the  constitution  of  the  United  States. 

The  pleadings  do  not  show  th?t  thb  law  was  drawn  in 
question ;  they  only  deny  the  promise  charged  in  the  decla- 
ration. Upon  the  matters  thus  presented,  tod  on  no  others, 
did  the  courts  of  Missouri  decide. 

Mr  Sheffey,  in  reply.  The  whole  argument  on  th  part 
of  the  state  of  Missouri  is  founded  on  the  assumptio    that 
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the  certificates  are  not  bills  of  credit,  because  they  are  not 
made  a  legal  tender. 

The  provision  of  the  constitution  was  introduced  to  pre- 
vent a  mischief;  one  of  the  most  fatal. effects  on  the  pro- 
perty of  the  citizens  of  the  United  States:  and  thus  consi- 
dered, it  is  to  be  construed  liberally.  A  strict  construction, 
and  particularly  one  which  would  render  it  inoperative,  or 
feeble  in  its  influence,  would  not  be  justifiable. 

The  evils  are  the  same;  and  the  notes  will  circulate  as 
,freely  and  as  eitensively,  whether  they  are  made  a  tender 
or  not. .  Whatever  paper  promise  is  circulated  on  the  credit 
of  the  state,  is  a  bill  of  credit;  and  is  within  the  sense  of  the 
constitution. 

This  provision  in  the  constitution  was  introduced  to  pre- 
vent the  states  from  resorting  to  state  necessity  as  ad  apology 
for  the  issue  of  paper.  The  states  are  not  allowed  to  *'  coin 
money;"  and  the  object  clearly  was.  to  prevent  anything 
being  made  by  the  states  which  would  serve  as  a  circulating 
inedium. 

The  word  ''  emit"  is  a  peculiar  expression.  The  states 
may  borrow  money,  and  give  notes ;  but  that  is  not  coining 
money,  nor  is  it  emitting  bills  of  credit;  and  so ''  wolf  and  crow 
scalp  certificates"  are  only  evidencethat  the  counties  in  the 
states  which  authorise  them  owe  so  much  money  for  meri- 
torious and  beneficial  services. 

It  is  denied  that  the  power  of  the  UnitcTd  States  to  issue 
bills  of  credit,  is  the  same  which  has  beeii  claimed  by  the 
state  of  Mi830uri  under  this  law.  It  does  not  follow,  that 
because  the  United  States  may  issue  such  bills,  the  stales 
may  do  so.  The  states  are  specially  prohibited  such  issues 
by  the*  constitution. 

The  proposition  which  was  made  in  the  convention  to  gittf 
to  congress  the  power  to  issuebills  of  credit,  may -have  been 
rejected  because  that  power  had  been  already  given  in  the. 
power  to  coin  money,  and  regulate  its  value.  Congress  has 
this  power,  m  an  incident :  like  the  power  to  issue  deben- 
tures ;  which  is  exercised  as  an  incident  to  the  power  to 
regulate  commerce. 
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Mr  Chief  Jastice  Marshall  delivered  the  opinion  of  the 
Court :  Justices  Thompson,  Johnson,  and  M'Lean  dissenthig. 

This  ii  a  writ  of  error* to  a  judgment  rendered  in  the  court 
of  last  resort,  in  the  state  of  Missouri ;  affirming  a  judgment 
obtained  by  the  state  in  one  of  its  inferior  courts  against  Hi- 
ram Craig  and  others,  on  a  promissory  note. 

The  judgment  is  in  these  words :  *"  and  afterwards  at  a 
court,''  &c.  **  the  parties  came  into  cou^t  by  their  attor- 
neys,  and,  neither  party  desiring  a  jury,  the  cause  is  submit- 
ted to  the  court;  therefore,  alt  and  singiilar  the  matters  trnd 
things  being  seen  and  heard  by  the  court,  it  is  found  by 
them,  that  the  said  defendants  did  assume  upon  themselves, 
in  manner  and  form,  as  the  plaintiff  by  her  counsel  alleged. 
And  the  court  also  find,  that  the  consideration  for  which  the 
writing  declared  upon  and  the  assumpsit  was  made,  was  for 
the  loan  of  loan  office  certificates,  loaned  by  the  state  at  her 
loan  office  at  Chariton ;  which  certificates  were  issued,  and  the 
loan  made  in  the  manner  pointed  out  by  an  act  of  the  legis- 
lature of  the  said  state  of  Missouri,  approved  the  ^7th  day 
of  Jui^e  1821,  entitled  an  act  for  the  establishment  of  loan 
offioea,  and  the  acts  amendatory  and  supplementary  thereto : 
and  the  court  do  fiirther  6nd,  that  the  plaintiff  baa  sustained 
damages  by  reason  of  the  non-performance  of  the  assump- 
tions and  undertakings  of  them,  the?  said  defendants,  to  the 
flum  of  two  hundred  and  thirty-seven  dollars  and  seventy- 
niAe  cents;  and  do  assess  her  damages  to  that  sum.  There- 
fore- it  is  considered,"  Slc. 

The  first  inquiry  is  into  the  jurisdiction  6f  the  court. 

The  twenty-fifth  section  of  the  judicial  act  declares,  '*  that 
a  final  judgment  or  decree  in  any  suit  in  the  highest  court 
of  law  or  equity  of  a  state,  in  whicli  a  decision  in' the  suit 
couJd  be  had,  where  is  drawn  in  question"  **  the  validity 
of  a  statute  of,  or  an  authority  exercised  under  any  state,  on 
the  ground  of  their  being  repugnant  to  the  constitution, 
treaties  or  laws  of  the  United  States,  and  the  decision  is  in 
favour  of  such  their  validity,"  '<  may*  be  re-examined,  and 
reversed  er  affirmed  in  the  supreme  court  of  the  United 
States." 

To  give  jurisdieticn  to  this  court,  it  must  appear  in  the 
Vol.  IV.— 3D 
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record,  1.  That  the  validity  of  a  statute  bf  tbe^^Jtate  of 
Missouri  was  drawn  in  question ;  on  the  ground  4:if  its  being 
Vepugnant  to  the  constitution  of  the  United  States.  ^  2.  That 
the  decision  was  in  favour. ofjts  validity. 

1.  To  determine  whether  the  validity  of  a- statute  of  tiie 
Slate  was  drawn  in  question,  it  will  be.prbper  to. inspect  the 
pleadings  in  the  Cause,  as  well  as  the  judgment  of  the  court. 

The  declaration  is  on  a  promissory  note,  dated  on  the,  1st 
day  of  August  1822,  promising  to  pay  to  the  state  of  Mis- 
souri, on  the  1st  day  of  November  1822,  at  the  loan  office  in 
Chariton,  the  sum  of  one  hundred  and  ninety-nipe  dollars 
ninety-nine  cents,  and  the  two  per  cent,  per  annum,  the  in-. 
terest  accruing  on  the  certificates  berrowed  from  the  1st  of 
October  1821.  This  note  is  obviously  given  for  certificates 
loaned  under  the  act,  "  for  the  esuiblishmentof  loan  offices.** 
That  act  directs  that  loans  on  personal  securities  shall  be 
made  of  sums  less  than  two  hundred  dollars.  This  not^  is 
for  one  hundred  and  tiinety-hine  dollars  Eunety-nine«c.ent8. 
The  act  directs  that  the  certificates  issued  by  the  state  shall 
carry  two  per  cent  interest  from  the  date,  which  interest  shall 
be  calculated  in  the  amount  of  the  loan.  The  note  promises 
to  repay  the  sum,  with'  the  two  per  cent  interest  accruingj 
on  the  certificates  borrowed,  from  the  Ist  day  of  October 
1821.  It  cannot  be  doubted  that  the  declaratioa  is  on  n  note 
given  in  pursuance  of  the  act  whiqh.bas  been  mentioned. 

Neither  can  it  be  doubted  that  the  plea  of  lion  assumpsit 
allowed  the  defendants  to  draw  inta  question  at  the  trjal  the 
validity,  of  the  consideration  on  which  tbcT  note  wjis  given. 
Every  thing  which  disaffirms  the  contfact,  every  tiling  which 
shows  it  to  be  void,  may  be  given  in  evidence  on  the  general 
issue  in  an  action  of  assumpsit.  The  defendants,  therefore, 
were  at  liberty  ^to  question  the  validity  of  the  consideration, 
which  was  the  foundation  of  the  contract,  and  the  constitu- 
tionality of  the  law  in  which  it  originated. 

Have  they  done  so  ? 

Had  the  cause  been  tried  beforea  jury,  the  regular  course 
would  have  been  to  move  the  court  to  instruct  the  jusy-that 
the  act  of  assembly,  in  pursuance  of  which  the  note-  was 
given,  was  repugnant  to  the  constitution  of  the  United  States; 
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.its  raridity :  or  a  special  verdict  might  have.bQeii  foQi^d  by 
the  jory,;  statiog  tbe  act  of  assatoibly,'  the.  execution  6(  Xhh 
notein  payment  oC  certificates  loafied  in  pursuan^ce  ot  that 
act}  and  referring  its*  validity  to  tWcourt;  *  The  one  bourse 
Qr  the' other  would  .-have  shown^  Ih&f  the  validitjr  of  the  act 
of  assembly  was  drawn,  into  question^  oni^he  ground  "of  its 
repugnaocy  to  the  constitution;  aridthattlied^ctsioo  of  the 
court  was  in  favour  of  its. valid 'ly.  "Bui  the  orfe  course 
or  the  other,  would  have  required  both;  a  court  aoid  jury. 
Neither  could  be.  pursued;  where  the  office  of  the  jur'y  was 
performed  by  the  court.  .  la  such  aottse,  the  obviouii  sub- 
Jititute  for  aa  instruction  to  the  jury^'^or  a  special  verdict,  is 
ji  statement  by  the  court  of  the  paints  in  conti^oversy,  oh 
iiliich*  ita  judgment  is  founded.  .This  may  not  be  th^  -usual 
n^ode  of  proceed! ngf  but  it  is  an  obv,ious  mode ;  and  if  the 
court  of  ^ti^. state  .has  adopted  ft^  this-court  cannot  gite  up 
substance  for  fOitn.' 

The'  arguments  of.counsel^aniiiot  be  spredd  on  the  reoQrd. 
Tb'e>  points  urged  in  ^argument  cannot  appear.  -  But  the  hio- 
tives  stated  by  ih6  court  on  the  record  for  its  judgment,. and 
which  fornha  part  of  the  jndgmentitself,  must  be  Gonsidered 
as  exhibiting  tJie  pointsto  which  those  Arguments  were  dir 
rected,-  and  the  judgment  flj^  showing  the  diecisron  of  the 
.  court  upon*  those-points.  Th^re  was  no  jury  to  'find  the  Acts 
and/refer  the  law/ta  the  court  %  but  If  the  cou^t,  which  was 
substituted  .for;  the  jury,  has  found  the  iaets  on  which  its  . 
jodgment  was  jrendered;.  |ts  finding. mus.t  be  equivalent  to . 
the  finding  of  a  jury.  Has  the  court,  then,  substituting  Uaelf 
for  a  juk-y^  placed  faqts.  upon  the  record,  which,  connected 
with  the  pleading^,  show  that  the  act  in  pursuance  of  which 
this  note  waa  executed  was  drawn  into  question,  oil  the 
ground  of  its  repugnancy  to  the  constitution  ^ 
^.  After  finding  that  the  defendants  did  assume  uplon  them- 
selves, &.c.  the  court  proceeds  to  find  "  that  th$i  considera- 
Uoafor  which  the  writing  declared  upon  and  the  assumpsit 
was  made,  was  the  loan  of  loan  bfiU^e  certificates  loaned  by 
the  state  at  her  loan  office  a* '  dariton ;  which  certificates 
were  issued  and  the  loan:  made,  in  the  manner  pointed  out 
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by  an  act  of  the  legislature  of  the  said  state  of  Missouri,  ap- 
proved the  27th  of  June  1821,  entitled,"  <&c. 

Why  did  not  the  court  stop  immediately  after  the  usual 
finding  that  the  defendants  assumed  upon  themseWes? 
Why  proceed  to  find  that  the  note  was  given  for  loan  oflice 
certificates  issued  under  the  act  contended  to  be  uncousti- 
tutionai,  and  loaned  in  pursuance  of  that  aet ;  if  the  matter 
thus  Tound  was'  irrelevant  to  the  question  they  v^ere  to  de- 
cide 9 

Suppose  the  statement  made  by  the  court  to  be  contained 
in  the  verdict  of  a  jury  which  concludes  with  referring  to  the 
court  the  validity  6f  the  note  thus  takeAin  pursuance  of  the 
act ;  would  aot  such  a  verdict  bring  the  constitutionality  of 
the  act,  as  well  as  it^  construction,  directly  before  the 
court?  We  think  it  would  :  such  a  verdict  would  find  that 
the  consideration  of  the  note  was  loan  office  certificates,  is- 
sued and  h>abed  in  the  manner  prescribed'  by  the  act/  What 
could  be  referred  to  the  court  by  such  a  verdict,  but  the 
obligation  of  the'tawl  It  finds  that  the  certificates  for 
which  the  note  was  given,  were  issued  in  pursuance  of  the 
aict,'  and  that  the  contract  was  made  in  conformity  with  it. 
Admit  the  obligation  of  the  act,  and  the  vi^rdict  is  for.  the 
plaintiff;  deny  its  obligation,  and  the  verdict  isfor  the  de- 
fendant. On  what  ground  can  its  obligation  be  contested, 
but  its  repugnancy  to  the  constitution  of  the  United  States  9 
No  other  is  suggested.  At  any  rate,  it  is  open  to  that  ob- 
jection. If  it  be  in  truth  repugnant  to  the  constitution  of 
the  United  States,  that  repugnancy  might  huve  been  urged 
m  the  state,  and  may  consequently  be  urged  in  this  court ; 
since  it  16  presented  by  the  facls  in  the  record,  which  were 
found  by  the  court  that  tried  the  cauve. 

It  is  impossible  to  doubt  that,  in  point  of  fact,  the  consti- 
tutionality of  the  act,  iinder  which  the  certificates  were  issued 
that  formed  the  consideration  of  this  note,  constituted  the 
only  real  question  made  by  the  parties,  and  the  only  real 
question  decided  by  the  court.  But  the-  record  is  to  be  in- 
spected with  judicial  eyes  ;  and,  as  it  does  not  state  in  ex- 
press terms  that  this  point  was  made,  it  has  been  contended 
that  this  court  cannot  assume  the  fact  that  it  was  made  or 
determined  in  the  tribunal  of  the  state. 
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iTbe  roMrd  showi  distioctly  that  this  poiot  «uatdd|  nbd 
that  no  other  did  exist;  the  ipecial  statemeDtoC facts  made 
hf  the  couft  as  exhibittng  the  fouodatioD  of  its  judgment 
contains  .this  point  and  no  other.  The  record  shows  clearly 
that  the  cause^did  depend,  and  mnst  depend,  on  this. point 
alone.  \If  in  such  a  case,  the  mere  omission  of  th6  court  of 
Missouri,  to  say,  in  terms,  that  the  a^  of  the  legislature  was 
constitutbnal^. withdraws  that  point  frpm  the  cause,  or  must 
close  the  judicial  eyes  of  the  appellate  tribunal  upon  it;;  no- 
thing can  be  mpre  obvious,  than  that  the. provisions  bf  the 
constitution,  and  of  an  act  of  congress,  may  be  ialways  eva- 
ded; and  may  be  oftea/.as  we  think  they  would  be  in  (his 
case,  unintentiohaUy.  defeated. 

Bui  this  question  has  frequently  occurred;  and. has,  if e 
jthink,tbeen  frequently  deCidefl  in  this  court.  Sdirth  tr#.  The 
State  of  Maryland,  6  Cranch^  266.  Martin  tf#.  Hunter's 
Lessee,  1  Wheat.  355.  Miller  vs.  Nicholls,  4  Wheat.  311. 
Williams  vs.  Norrif,  12  Wheat.  117.  Wilson  and  others 
9#.  The  Black  Bird  Cr^ek  Marsh  Company,  2  Peters,  245, 
and  Harris  vs.  Denuie  in  this  term  ;*  are  all,  we  think,  ex- 
pressly in  point.  There  baa  been  perfect  uniformity  in  the 
construction  given  by  thia  court  to  the  twenty'-fiftb  jBeoti);Hi 
of  the  judicial  act.  Tbatconstructipa  is^  that  it  is  not. ne- 
cessary to  statcf,  in  terms^on^  the  record,  that  the  constitution, 
or  a  treaty  or  law  of  the  United  States  has  Oeen  drawn  in 
question,  or  the  validity  of  a  state  law,- on  the- ground  of  its' 
repugnancy  to  the  constitution.  It  is  sufficient  if  Jthe  record 
shows  that  th^  constitution,;  ora  treaty  or  law  of  the  United 
States  miist  have  been  construed,  or  that  the  constitytionality 
of  a  state  law  must  have  been  questioned;  and  the  decision 
Has  been  in  iavour  of  the  party  claiming  under  such  law. 

We  think,  then,  that  the  facts  stated  on  the  record  pre- 
sented the  question  of  repugnancy  between  the  constitution 
of  the  United  States  and  the  act  of  Missouri  to  the  court 
for  its  decisipn.  If  It  was  pres^ntedj^  we  are  to  inquire, 
2}  Was  the  decision  of  the  court  in  favour  of  its  validity  9 
The  judgment  in  favour  of  the  plaintiflf' is  a  decision  in 
favour  of  the  validity  of  the  contract,  and  consequently  of 
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the  validity  of  the  law  by  the  authority  of  which  the  contract 
was  made. 

The  case  is,  we  think,  within  the  twenty-fifth  section  of 
the  judicial  act,  and  consequently  within  the  jurisdiction  of 
this  court. 

This  brings  us  to  the  great  question  in  the  cause :  Is  the 
act  of  the  legislature  of  Missouri  repugnant  to  the  constitu- 
tion of  the  United  States? 

The  counsel  for  the  plaintiffs  in  error  maintain,  that  it  is 
repugnant  to  the  constitution,  because  its  object  is  the  emis- 
sion of  bills  of  credit  contrary  to  ih%  express  prohibition 
cont«dned  in  the  tef^th  section  of  the  first  article. 

The  act  under  the  authority  of  which  the  certificates  loaned 
to  the  plaintiffs  in  error  were  issued,  was  passed  on  the  26th 
of  June  182i«  and  ia  entitled  '^  an  act  for  the  establishment 
of  ioan  offices."  The  provisions  that  are  material  to  the 
present  inqoiry,  are  comprehended  in  the  third,  thirteenth, 
fifteenth,  sixteenth,  twenty-thif^  and  twenty-fourth  sections 
of  the  act;  which  are  in  these -words : 

Sectron  the  third  ^enacts  :'*  that  the  auditor  of  public 
accounts  and  treasurer^  under  the  direction  of  the  governor, 
shall,  and  they  are  hereby  required  to  issue  certificates, 
signed  by  the  said  auditor  and  ^treasurer,  to  the  amount  of 
two  hundred  thousand  doHars,^of  denominations  not  exceed- 
ing ten  dollars,' nor  lesslhan  fifty  cents  (to  bear  such  devices 
as  they  may  deem  the  most  safe),  in  the  following  form,  to  wit: 
*<  This  certificate  shall  be  receivable  at  the  treasury,  or  any 
of  the  loan  offices  of  the  state  of  Missouri,  in  the  discharge 

of  taxes, OF  debts  due  to  the  state,  for  the  sum  of  ^  p, 

with  ibteresi  for  the  same,  at  the  rate  of  two  per  cclntum  per 
annum  from  this  date,  the. day  of  — ^ 182.  ,*' 

The  thirteenth  jrectton  declares  :  '*  that  the  certificates  of 
the  said  loan  office  sball  be  receivable  at  the  treasury  of  the 
states  and  by  all  tax  gatherers  and  otlier  public  officec%  iq 
payment  of  taxes  or  other  moneys  now  due  tot  the  state  or  to 
any  couQty  or  tdwn  therein,  and  the  said  certificates  sfiall 
also  be  received,  by  all  officers  civil  and  military  in  the  state, 
in  the  discbarge  of  salaries  and  fees  of  office.*' 

The  fifteenth  section  provides :  **  that  the  commission- 
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eri  of  the  said  loan  offices  shall  have  power  to  make  loans 
of  the  said  certificates,  to  citizens  of  this  stale,  residing 
within  their  respective  districts  only,  and  in  each  district  a 
proportion  shall  be  loaned  to  the  citizens  of  each  county 
therein,  according  to  the  number  thereof,'*  &c. 

Section  sixteenth.  *<  That  the  said  commissioners  of 
each  of  the  said  oflSices  are  further  authorised  to  make  loans 
on  personal  securities  by  them  deemed  good  and  sufficient, 
for  sums  leas  than  two  hundred  dollars ;  which  securities 
shall  be  jointly  and  severally  bound  for  the  payment  of  the 
amount  so  losned,  with  interest  thereon,"  &c. 

Section  twenty-third.  *'  That  the  general  assembly  shall, 
as  soon  asmay  be,  cause  the  salt  springs  and  lands  attached 
thereto,  givea  by  congress  to  this  state,  to  be  leased  out, 
and  it  shall  always  be  the  fundamental  condition  in  such 
leases,  that  4he  lessee  or  lessees  shall  receive  the  certifi- 
cates hereby  required  to  be  issued,  in  payment  for  salt, 
at  a  price  not  exceeding  that  which  may  be  prescribed  by 
law  ;  and  all  the  proceeds  of  the  said  salt  springs,  the  inte- 
rest accruing  to  the  state,  and  all  estates  purchased  by  offi- 
cers of  the  said  several  offices  under  the  provisions  of  this 
act,  and  all  the  debts  now  due  or  hereafter  to  be  due' to  this 
state ;  are  hereby  pledged  and  constituted  a  fund  for  the  re- 
demption of  the  certificates  hereby  required  to  be  issued, 
and  the  faith  of  the  state  is  hereby  also  pledged  for  the  same 
purpose." 

Section  twenty-fourth.  "  That  it  shall  be  the  duty  of 
the  said  auditor  and  treasurer  to  withdraw  annually  from 
circulation,  one-tenth  part  of  the  certificates  which  are  here- 
by required  to  be  issued,"  &c. 

'*  The  clause  in  the  constitution  which  this  act  is  supposed 
to  violate  is  in  these  words  :  "  No  state  shall"  "  emit  bills 
of  credit." 

What  is  a  bill  of  credit  *?  What  did  the  constitution  mean 
to  forbid  ? 

In  its  enlarged,  and  perhaps  its  literal  sense,  the  term 
"bill  of  credit"  may  comprehend  any  instrument  by  which 
a  state  engages  to  pay  money  at  a  future  day  ;  thus  includ- 
ing a  certificate  given  for  money  borrowed.     But.  the  Ian- 
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gmgo  of  thft  cdattitntidB  ilcelf«  aad  the  tniiohief  i^  be  pre^ 
▼en^f  which  we  know  from  the  biftory  of  qnr  cooDtiy, 
eqoaUy  limit  the  interpretation  of  the  teroui.  The  word 
^ony  \%  never  employedin  describing  thone  qotatraGCi  bj 
which  a  state  binds  itself  to  pa;  money  at  a*  fnture  ^y  for 
senrices  actiuniy.teceiVed,  or  for  money  borrowjsd  foe  pre- 
sent use ;  nor  are  inslnimeoUi  exeic^ted  for  such  porjposes, 
in  common  langnage,  d!endminilfe4  ^^  bills  of  credit.'*  To 
*' emit,  bills  of  eredit/' conveys  to  the  mind  the  idea  of  if- 
Mdilg  paper  intended  to  circulsite  throqgb  the  eommnnity 
for  its  ordinary  purposes,  as  money,  which  paper  is  redeem- 
able at  a  future  day.  Tbiis  is  the  aenfe  in  wbieb  the  jterms 
-bare  been  always  understood. 

At  a  very  early  period  of  ourrcolonial  history,  the  attempt 
to  supply  the*  want  of  the  preciois  metaU  by  a  paper  me^ 
diutm  Was  made  to  acopsiderable  extent ;  and  the  biUs  emit- 
ed.for  thif  purpose  have  been  frequently  denominated  bllla 
of  credit.  During  the  war  of  our  revolntiion,  we  were  driren 
to  tbi*  expedient;  and  necessity  compeHed  mi  to  use  it  to 
a  moKt  fearftil. extent.  The  tenn.has.  acquired  an  Uppro^ 
pri.ate  meaning ;  and  '*  bills  of  credit"  signify  a  paper  m^ 
dium,  intended  to  circulate  between  indiyidualsi  sind  between 
government  and  individuals,  for  the  ordinary  purposes  of 
society.  Such  a  medium  has  been  always  liable  to  consi- 
derable fliittuatioti.  Its  vdue  ia  continually  changing ;  and 
these  changes,  often  great  and  sudden,  expose  individuals  to 
immense  loss,  are  the  sources  of  ruinous  speculations,  wsui 
destroy  all  confidence  between  man  and  man.  To  cut  up 
tbif  mischief  by  the  roots,  a  mischief  which  was  felt  thr<Ai^h 
the  United  States,  and  which  deeply  affected  the  interest 
and  prosperity  of  all,;  the  people  declared  in  their  consiir 
tution,  that  ao  state  should  emit  bills  of  credit.  If  the  pro- 
hibition means  any  thing,  if  the  words  are  not  empty  sounds, 
it  must  comprehend  the  emission  of  any  paper  medium,  by  a 
state  gpvemment,  for  the  purpose  of  commpn  dirculation. 

What  is  the  character  of  the  certificates  issued  by  author- 
ity of  the  act  under  consideration  9  What  office  are  they 
to  perform  ?  Certificates  signed  by  the  auditor  and  trea- 
surer of  the  state,  are  to  be  issued  by  those  officers  to  the 
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amouut  of  two  hundred  thousand  doliarsi  of  denomintttions 
not  exceeding  ten  dollars,  nor  less  than  fifty  cents.  The 
pa'per  purports  bn  its  face  to  be  receivable  at  the  treasury, 
or  at  any  loan  office  of  the  state  of  Missouri,  in-  discharge  of 
tales  or  debts  due  to  the  state. 

The  law- makes  them  receivable  in  discharge  of  all  taxes, 
or  debts  due  to  the  state,  or  any  county  or  town  therein-;  and 
of  all  salaries  and  feesof  offi6e,to  all  officers  civil  and  mili- 
tary within  the  state ;  and  for  salt  sold  by  the  lessees  of  the 
public  salt  works.  It  also  pledges  the  faith  and  funds  of 
the  state  for  their  redemption. 

It  seems  impossible  to  doubt  the  intention  of  the  legisht- 
iure  in  passing  this  act,  or  to  mistake  the  character  of  these 
certificates,  or  the  office  they  were  to  perform.  The  de- 
nominations of  the  bills,  from  ten  dollars  to  fifty  cents, 
fitted  them  for  the  purpose  of  ordinary  circulation ;  and 
their  reception  in  payment  of  taxes,  and  debts  to  the  gov- 
ernment and  to  corporations,  and. of  salaries  and  fees,  would 
give  them  currency.  They  were  to  be  put  into  circulation ; 
that  is,  emitted,  by  the  governmeQt.  In  addition  to  all  these 
evidences  of  an  intention  to  make  these  certificates  the  ordi-* 
nary  circulating  medium  of  the  country,  the  law  speaks 
of  them  in  this  character ;  and  directs  the  auditor  and  trea- 
surer to  withdraw  annually  one-tcntli  of  them  from  circula- 
tion. Had  they  been  termed  '<  bills  of  credit,"  instead  of 
'^  certificates,"  nothing  would  have  been  wanting  to  bring 
them  ivithin  the  prohibitory  words  of  the  constitution. 

And  can  this  make  any  real  difference  *?  Is  the  proposi- 
tion to  be  maintained,  that  the  constitution  meant  to  pro- 
hibit names  and  not  things  ?  That  a  very  important  act, 
big  with  great  and  ruinous  mischief,  which  is  expressly  for- 
bidden by  words  most  appropriate  for  its  description^  may 
be  performed  by  the  substitution  of  a  name  ?  That  the  con- 
stitution, in  one^  of  its  most  important  provisions,  may  be 
openly  evaded  by  giving  a  new  name  to  an  old  thing  ?  We 
cannot  think  so.  We  think  the  certificates  emitted  under 
the  authority  of  this  act,  arc  as  entirely  b'rils  of  credit,  as  if 
they  had  been  so  denominated  in  the  act  itself. 

But  it  is  contended,  that  though  thcs^  certificates  should  be 
Vol.  IV.— 3  E 
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deemed  bilk  of  credit,  according  to  the  commoo  acceptation 
of  the  term,  they  are  not.  so  in  the  sense  of  the  conJititntioD; 
because  they, are  not  made  a  legal  tender.. 

The  constitution  itself  furnishes  no  countenance  to  tliis 
distinction.  The  prohibition  is  general.  It  extends  to  all 
bills  of  credit,  not  to  bills  of  a  particular  description.  That « 
tribunal  must  be  bold  indeed,  which,  without  the  aid  of  other 
explanatory  words,  could  venture  on  this  cbnstructio'b.  It 
is  the  l^ss  admissible  in  this  case,  because  the  same  clause 
of  the  constitution  contains  a  substantive  prohibition  to  the 
enactment  of  tender  laws.  The  qonstitution,  therefore,  con- 
siders the  emission  of  bills  of  credit,  and  the  enactment  .of 
tender  laws,  as  distinct  operations,  independent  of  each  other, 
which  may  be  separately  performed.  Both  are  forbidden. 
To  sustain  the  one,  because  it  is  not  also  the  other ;  to  say 
th^t  bills  of  credit  may  be  emitted,  if  xh6j  be  not  made  a 
tender  in  payment  of  debts  i  is,  in  effect,  to  expunge  ttiat  dia- 
tindt  independent  prohibition,  and  to  read  the  clause  as  if  H 
had  been  entireily  omitted.    We  are  not  at  liberty  to  do  this. 

The  histpry  of  paper  money  has  been  referred  to,  for  the 
purpose  of  showing  that  its  great  mischief  consists  in  being 
made  a  tender ;  and  that  therefore  the  general  words  of  the 
constitution  may  be  restrained  to  a  particular  intent. 

Was  it  even  true,  that  the  evils  of  paper  money  resulted 
solely  from  the  quality  of  its  being  made  a  tender,^  this  court 
would  not  feel  itself  authorised  to  disregard  the  plain  mean- 
ing of  words,  in  search  of  a.  conjectural  intent  to  which  we 
are  not  conducted  by  the  language  of  any  part  o.f  the  instru- 
ment. But  we  do  not  think  that  the  history  of  our  country 
proves  either,  that  being  made  a  tender  in  payment  of  debts, 
is  an  essential  quality  of  bills  of  credit,  or  the  only  mischief 
resulting  from  them.  It  may,  indeed,  be  the  most  perni- 
cious; but  that  will  not  authorise  a  court  to  convert  a  ge- 
neral into  a  particular  prohibition. 

We  learn  from  Hutchinson's  History  of  Massachusetts, 
vol.  1,  p.  402,  that  bills  of  credit  were  emitted  for  the  first 
time  in  that  colony  in  1690.  An  army  returning  unexpect- 
edly from  an  expedition  against  Canada,  which  had  proved 
as  disastrous  as  the  plan  wus  magnilicent,  found  the  govern- 
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ment  totally  nnprepared  to  meet  their  claims.  Bills  of  credit 
were  resoited  to,  for  relief  from  this  embarrassment./  They 
do  DOtBppear  to  have  been  made  a  tender;  but  they  were 
not  on  that  account  the  less  bills  of  credit,  nor  were  they 
abaoliltely^hatmless.  The  emission,  however,  not  being  con- 
siderable^  and  the  bills  being  soon  redeemed,  the  experiment 
would  have  been  productive  of  not  much  mischief,  had  it  not 
been  followed  by  repeated  emissions  to  a  much  larger 
amount.  The  subsequent  history  of  Massachusetts  abounds 
with  proofs  of  the  evils  with  which  paper  money  is  fraught, 
whether  it  be  or  be  not  a  legal  tender. 

Paper  money  was  also  issued  in  other  colonies,  both  in 
the  north  and  aouth ;  and  whether  made  a  tender  or  not,  was 
productive  of  «vils  in  proportion  to  the  quantity  emitted.  In 
the  war  wiiicb  commenced  in  America  in  1755,  Virginia 
itsaed  paper  money  at  several  successive  sessions,  under  the 
appellation  of  treasury  notes.  This  was  made  a  tender. 
Emissions  were  afterwards  made  in  1769,  in  1771,  and  in 
1773.  These  were  not  made  a  tender;  but  they  circulated 
together];  were  equally  bills  of  credit ;  and  were  productive 
.of  the  same  effects.  In  1775  a  considerable  emissi9n  was 
made  for  the  purposes  of  the  war.  -  The  bills  were  declared 
to  be  current,  but  were  not  made  a  tender.  In  1776,  an 
additional  emission  v»as  made,  and  the  bills  were  declared 
to  be  a  te-*der.  The  bills  of  1775  and  1776  circulated  to- 
gether;  were  equally  bills  of  credit ;  and  were  productive  of 
the  same  consequence^. 

Congress  emitted  bills  of  credit  to  a  large  amount ;  and  did 
not,  perhaps  could  not,  make  them  a  legal  tender.  This 
power  resided  in  the  states.  In  May  1777,  the  legislature  of 
Virginia  padsed  an  act  for  the  first  time  making  the  bills  of 
credit  issued  under  the  authority  of  congress  a  tender  soifar 
as  to  extinguish  interest.  It  was  not  until  March  1781  that 
Virginia  passed  an  act  making  all  the  bills  of  credit  which 
bad  been  emitted  by  congress,  and  all  which  had  been  emit- 
ted by  the  state,  a  legal  tender  in  payment  of  debts.  Yet 
they  were  in  every  sense  of  the  word  bills  of  credit,  previous 
to  that  time ;  and  were  productive  of  all  the  consequences  of 
paper  money.     We  cannot  then  assent  to  the  propositipn. 
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that  the  history  of  our  country  furnishes  any  just  argument 
in  favour  of  that  restricted  construction  of  the  constitution, 
for  which  the  counsel  for  the  defendant  in  error  contends. 

The  certificates  for  which  this  note  was  given,  being  in 
truth  ^  bills  of  credit"  in  ^the  sense  of  the  constitution,  we 
,are  brought  to  the  inquiry  : 

Is  the  note  valid  of  which  they  form  the  consideration  ? 

It  has  been  long  settled,  that  a  promise  made  in  conside- 
ration of  an  act  which  is  forbidden  by  law  is  void.  It  will 
not  be  questioned,  that  an  act  forbidden  by  the  constitution 
of  the  United  States,  which  is  the  supreme  law,  is  against 
law.  Now  the  constitution  forbids  a  state  to  "  emit  bills  of 
credit."  The  loan  of  these  certificates  is  the  very  act  which 
is  forbidden.  It  is  not  the  making  of  them  while  they  lie  in 
the  loan  offices ;  but  the  issuing  of  them,  the  putting  them 
into  circulation,  which  is  the  act  of  emission ;  the  act  that  is 
forbidden  by  the  conatitution.  The  consideration  of  this 
note  is  the  emission  of  bills  of  credit  by  the  state.  The  very 
act  which  constitutes  the  consideration,  is  the  act  of  emitting 
bills  of  credit,  in  the  mode  prescribed  by  the  law  of  Missouri ; 
which  act  is  prohibited  by  the  constitution  of  the  United 
States. 

Cases  which  wc  cannot  distinguish  from  this  in  principle^ 
have  been  decided  in  state  courts  of  great  respectability ; 
and  in  this  court.  In  the  case  of  the  Springfield  Bank  vs. 
Merrick  et  al.  f4  Mass.  Rep.  322,  a  note  was  made  payable 
in  certain  bills,  the  loaning  or  negotiating  of  which  was 
prohibited  by  statute,  inflicting  a  penalty  for  its  violation. 
The  note  was  held  to  be  void.  Had  this  note  been  made  in 
consideration  of  these  bills,  instead  of  being  made  payable 
in  them,  it  would  not  have  been  less  repugnant  to  the  sta^ 
lute ;  and  would  consequently  have  been  equally  void. 

In  Hunt  vs.  Knickerbocker,  5  Johns.  Rep.  327,  it  was  de- 
cided that  an  agreement  for  the  sale  of  tickets  in  a  lottery, 
not  authorised  by  the  legislature  of  the  state,  although  in- 
stituted under  the  authority  of  the  government  of  another* 
state,  is  contrary  to  the  spirit  and  policy  of  the  law,  and  void. 
The  consideration  on  which  the  agreement  was  founded 
being  illegal,  the  agreement  was  void.    The  books,  both' of 
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Manachasetts  and  New  York,  abound  with  cases  to  the  same 
effect.  They  turn  upon  the  question  whether  the  particular 
case  is  within  the  principle,  not  on  the  principle  itself.  It 
hat  never  been  doubted,  that  a  note  given  on  a  consideration 
which  18  prohibited  by  law,  ia  void.  Had  the  Issuing  or  cir- 
culation of  certificates  of  this  or  of  any  other  description 
been  prohibited  by  a  statute  of  Missouri,  could)  a  suit  have 
been  sustained  in  the  courts  of  that  state,  on  a  note  given  in 
consideration  of  the  prohibited  certificates?  If  it  could  not, 
are  the  prohibitions  of  the  constitution  to  be  held  less  sacred 
than  those  of  a  state  law? 

It  had  been  determined,  independently  of  the  acts  of  con- 
gress on  that  subject,  that  sailing  under  the  license  of  an 
enemy  is  illegal.  Patton  vs.  Nicholson,  3  Wheat.  204,  was 
a  suit  brought  in  one  of  the  courts  of  this  district  on  a  note 
given  by  Nicholson  to  Patton,  both  citizens  of  the  United 
States,  for  a  British  license.  The  United  States  were  then 
at  war  with  Great  Britain ;  but  the  license  was  procured 
without  any  intercourse  with  the  enemy.  The  judgment  of 
the  circuit  court  was  in  favour  of  the  defendant ;  and  the 
plaintiff  sued  out  a  writ  of  error.  The  counsel  for  the  de- 
fendant in  error  was  stopped,  the  court  declaring  that  the 
use  of  u  license  from  the  enemy  being  unlawful,  one  citizen 
had  no  right  to  purchase  from  or  sell  to  another  such  a  li- 
cense, to  be  used  on  board  an  American  vessel.  The  con- 
sideration for  which  the  note  was  given  being  uplawfuU  it 
followed  of  course  that  the  note  was  void. 

A  majority  of  the  court  feels  constrained  to  say  that  the 
consideration  on  which  the  note  in  this  case  was  given,  is 
against  the  highest  law  of  the -land,  and  that  the  note  itself 
is  utterly  void.  In  rendering  judgment  for  the  plaintiff,  the 
conrt  for  the  state  of  Missouri  decided  in  favour  of  the  vali- 
dity of  a  taw  which  is  repugnant  to  the  constitution  of  the 
United  States. 

In  the  argument,  we  have  been  reminded  by  one  side  of 
the  dignity  of  a  sovereign  state ;  of  the  humiliation  of  her 
submitting  herself  to  this  tribunal ;  of  the  dangers  which  may 
result  from  infficting  a  wound  on  that  dignity  :  by  the  other, 
of  the  still  superior  dignity  of  the  people  of  the  United  States ; 
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who  ha? e  spoken  their  will)  in  terms  which  we  cannot  mis- 
understand. 

To  these  admonitions^  we  can  only  answer :  that  if  the 
exercise  of  that  jurisdiction  which  has  been  imposed  upon 
us  by  the  constitution  and  laws  of  the  United  States,  shall 
be  calculated  to  bring  on  those  dangers  which  have  beea 
indicated :  or  if  it  shall  be  indispensable  to  the  preserva- 
tion of  the  union,  and  consequently  of  the  independence 
and  liberty  of  these  states:  these  are  considerations  which 
address  themselves  to  those  departments  which  may  with 
perfect  propriety  be  influenced  by  them.  This  department 
can  listen  only  to  the  mandates  of  law  ;  and  can  tread  only 
that  path  which  is  marked  out  by  duty. 

The  judgment  of  the  supreme  court  of  the  state  of  Mis- 
souri for  the  first  judicial  district  is  reversed ;  and  the  cause 
remanded,  with  directions  to  enter  judgment  for  the  de- 
fendants. 

Mr  Justice  Johnson. 

This  is  a  case  of  a  new  impression,  and  intrinsic  difli- 
culty  ;  and  brings  up  questions  of  the  most  vital  importance 
to  the  interests  of  this  union. 

The  declaration  is  in  the  ordinary  form ;  nad  the  part 
of  the  record  of  the  state  court,  which  raises  the  questions 
before  us,  is  expressed  in  these  words :  ''  at  a  court,  d&c. 
came  the  parties,  &c.  and  neither  party  requiring  a  jury,  the 
cause  is  submitted  to  the  court ;  therefore,  all  and  singular, 
the  matters  and  things,  and  evidences,  being  seen  and  heard 
by  the  court,  it  i&r&und  by  them  that  the,said  defendants  did 
assume  upon  themselves  in  the  manner  and  form  as  the  plain- 
tiffs by  their  counsel  allege ;  and  the  court  also  find  that 
the  consideration  for  which  the  writing  declared  upon,  and 
the  assumpsit  was  made,  was  for  the  loan  of  loan  office  cer- 
tificates, loaned  by  the  state  at  her  loan  office  at  Chariton ; 
which  certificates  were  issued  and  the  loan  mado  in  the 
manner  pointed  out  by  an  act. of  the  legislature  of  Missouri; 
approved,  &c.  And  the  court  do  further  find  that  the  plaintiff 
hath  sustained  damages  by  reason  of  the  non-performance  of 
the  assumptions  and  undertakings  aforesaid,  of  them  the  said 
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defendants,  to  the  sum,  &c. ;  and  therefore  it  is  considered 
that  the  plaintiff  recover,"  &c. 

In  order  to  understand  the  case,  it  may  be  proper  to  pre- 
mise,  that  the  territory  now  occupied  by  the  state  of  Mis- 
souri having  been  subject  to  the  Spanish  government,  was 
at  the  time  of  its  cession  governed  by  the  civil  law  as  nrodi- 
fied  by  the  Spanish  governnient ;  that  it  so  continued,  sub- 
ject to  certain  modifications  introduced  by  act  of  congress, 
until  it  became  a  state ;  whdn  the  people  incorporated  into 
their  institutions  as  much  of  the  civil  law  as  they  thought 
proper :  and  hence,  their  courts  of  justice  now  partake  of  a 
mixed  character,  perhaps  combining  all  the  advantages  oE 
the  civil  and  common  law  forms.  By  one  of  the  provisions 
of  this  law  the  trial  by  jury  is  forced  upon  no  one ;  is  yet  open 
to  all;  and  when  not  demanded,  the  court  acts  the  double 
part  of  jury  and  judge. 

It  is  obvious,  therefore,  that  the  matter  certified  from  the. 
record  of  the  state  court  before  recited,  is  in  nature  of  a 
special  verdict,  and  the  judgment  of  the  court  is  upon  that 
verdict:  and  in  this  light  it  shall  be  examined. 

The  purport  of  the  finding  is  that  the  vote  declared  upon 
was  given  "  for  a  loan  of  loan  office  certificates,  loaned  by 
the  state  under  certain  state  acts,  the  caption  of  which  is 
given." 

Some  doubts  were  thrown  out  in  the  argument,  whether 
we  could  take  notice  of.  the  state  laws  thus  found,  without 
being  set  out  at  length :  but  in  this  there  can  be  no  ques- 
tion ;  whatever  laws  that  court  would  take  notice  of,  we 
must  of  necessity  receive  and  consider,  as  if  fully  set  out. 

By  the  acts  of  the  state  designated  by  the  court  in  their 
finding,  the  officers  of  the  treasury  department  of  the  state 
were  authorised  to  create  certificates  of  small  denominations, 
from  ten  dollars  down  to  fifty  cents,  bearing  interest  at  two 
per  centum  per  annum,  and  to  loan  these  certificates  to  in- 
dividuals ;  taking  in  lieu  thereof  promissory  notes,  payable 
not  exceeding  one  year  from  the  date,  with  not  more  than 
six  per  cent  interest,  and  redeemable  by  instalments  not  ex- 
ceeding ten  per  cent  every  six  months,  giving  mortgages  of 
tended  property  for  security* 
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These  certificates  were  in  this  form :  **  this  certificate 
shall  be  receivable  at  the  treasury,  or  any  of  the  loan  offi- 
ces of  the'  state  of  Missouri,  in  the  discharge  of  taxes  or 

debts  due  the  state^  for  the' sum  of  $ ,  with  interest  for 

the  same,  at  the  rate  of  two  per  centum  per  annum  from  this 

date,  the  — day  of 182  ;"  which  form  is  set 

out  in,  and  prescribed  by  the  act  designated  in  the  finding 
of  the  court 

This  writ  of  error  is  sued  out  under  the  twenty-fifth  sec- 
tion of  the  judiciary  act;  upon  the  supposition  that  the  state 
act  is  in  Tiolation  of  that  provision  in  the  constitution  which 
prohibits  the  states  from  emitting  bills  of  credit;  and  that  the 
note  declared  on  is  void,  as  having  been  taken  for  an  illegal 
consideration,  or  without  consideration. 

As  a  preliminary  question,  it  has  been  argued,  that  the 
case  is  not  within  the  provisions  of  the  twenty^fifth  section ; 
because  it  does  not  appear  frdm  any  thing  on  the  record, 
that  this  ground  of  defence  was  specially  set  up  in  the  courts 
of  the  state.  But  this  we  consider  no  longer  an  open  ques- 
tion ;  it.  has  repeatedly  been  decided  by  this  court,  that  if  a 
special  verdict  or  the  instruction  of  a  court  involve  such 
facts  as  that  the  judgment  must  necessarily  affirm  the  vali- 
dity of  the  state  law,  or  invalidity  of  a  right  set  up  under 
the  laws  or  constitution  of  the  United  States';  the  case  is  suf- 
ficiently brought  within  the  provisions  of  the  twenty-fifth 
section. 

The  judgment  of  the  court  in  this  case  affirms  the  validity 
of  the  contract  on  which  the  suit  is  instituted.  And  this 
could  not  have  been  affirmed,  unless  on  the  assumption  thait 
the  act  in  which  it  had  its  origin  was  constitutional. 

In  the  argument  of  counsel  the  objections  to  this  contract 
were  presented  in  the  form  of  objections  to  the  considera- 
tion. But  this  was  unnecessary  tb  his  argument ;  since  even 
a  valuable  consideration  will  not  make  g9od  a  contract  in 
itself  illegal.  These  notes  originate  directly  under  the  hiw 
of  Missouri;  they  are  taken  in  pursuance  of  its  provisions; 
have  their  origin  in  it;  and  rest  for  their  validity  upon  it: 
and  if  that  law  be  void^  must  fall  with  it.    Whether,  therefore, 
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the  bills  for  which  they  were  given  be  void  or  valid,  if  the 
law  be  void,  the  notes  would  be  so. 

There  are  some  difficulties  on  the  subject  of  consideration, 
for  which  I  would  reserve  myself  until  they  bee  ^me  unavoid- 
able. But  it  is  not  one  of  those  difficulties  that,  as  a  guide 
for  the  state,  the  power  of  the  states  over  the  law  of  contracts, 
will  legalize  a  contract  made,  under  whatever  law,  or  for 
whatever  consideration.  That  argument  makes  the  act  to 
justify  itself;  and  is  a  direct  recurrence  to  that  exercise  of 
sovereign  power  which  it  was  the  leading  principle  of  the 
constitution  that  each  should  renounce,  so  far  as  it  was  in- 
compatible with  the  provisions  of  the  constitution;  thr  ob- 
jects of  which  were  the  security  of  individual  right,  and  the 
perpetuation  of  the  uni6n. 

The  instrument  is  a  dead  letter,  unless  its  effect  be  to  in- 
validate every  act  done  by  the  states  in  violation  of  the  con- 
stitution of  the  United  States.  And  as  the  universal  modus 
operandi  by  free  states  must  be  through  their  legislature,  it 
follows,  that  the  laws  under  which  any  act  is  done,  importing 
a  violation  of  the  conslitution,  must  be  a  dead  letter.  The 
language  of  Jthe  constitution  is,  <'  no  state  shall  emit  bills  of 
credit;*' and  this,  if  it  means  any  thing,  must-mean  that  qo 
state  shall  pass  a  law  which  has  for  its  object  an  emission  of 
bills  of  credit. 

It  follows,  that  when  the  officers  of  a  state  undertake  to 
act  upon  such  a  law,  they  act  without  authority ;  and  that* 
the  contracts  entered  into,  direct  or  incidental  to  such  their 
illegal  proceedings,  are  mere  nullities. 

This  leads  us  to  the  main  question :  "  Was  this  an  emis- 
sion of  bills  of  credit  in  the  sense  of  the  constitution?"  And 
here  the  difficulty  which  presents  itself  is  to  determine 
whether  it  was  a  loan  or  an  emission  of  paper  money ;  or, 
perhaps,  whether  it  was  not  an  emission  of  paper  money, 
under  the  disguise  of  a  loan.  There  cannot  be  a  doubt  that 
this  latter  view  of  the  subject  must  always  be  examined ;  for 
tbut  which  it  is  not  permitted  to  do  directly,  cannot  be  legal- 
ited  by  any  change  of  names  or  forms.  Acts  done  ^'  in 
fraiidem  legis,^'  are  acts  in  violation  of  law. 

The  great  difficulty,  as  it  is  here,  must  ever  be  to  deter- 
Vol.  IV.— 3  F 
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mine,  in  each  case,  whether  it  be  a. loan,  or  an  einission  ot 
bills  of  credit.  That  the  states  haive  an  unlimited  power  to 
eflect  the  one,  and  are  divested  of  power  to  do  the  other, 
are  propositions  equally  unquestionable;  but  where  to  draw 
the  djscrinniinaiing  line  is  the  great  difficulty.  I  fear  it  is 
an 'insuperable  difficulty. 

The  terms,  "  bills  of  credit,*^  are  id  themselves  vagtie  and 
general,  and,  at  the  present  day,  almost  dismissed  from  our 
language.  It  is  then  only  by  resorting  to  the  nonienclatuce 
of  the  day  of  the  constitution,  that  we  can  hope  to  get.  at  the 
idea  which  the  framers  of  the  constitution  attached  to  it. 
Thfl^  quotation  from  Hutchinson's  History  of  Masaaohusetts, 
therefore,  was  a  proper  one  for  thiB  purpose;  inasmuch  as 
the  sense  in  which  a  word  is  used,  by  a  distinguished  historian, 
and  a  man  in  public  life  in  our  own  countiry>  not  long  before 
the  revolution,  furnishes,  a  satisfactory  criterion  for  a  defini- 
tion. It  is  there  used  as  synonymous  with  paper  money ;.  and 
we  will  find  it  distinctly  used  in  the  same  sense  by  the  first 
congress  which  met  under  the  present  constitution. 
.  The  whole  history  and  legislation  of  the  tinie  prove  that, 
by  bills  of  credit,  the  framers  of  the  tonstjtution  meant  pa- 
per money,  with  reference  to  that  whic^  had  been  used  in 
the  states  from  the  commencement  of  the  century,  down  to 
the  time  when  it  ceased  to  pass,  before  reduced  to  its  in- 
nate worthlessness. 

It  was  contended,'  in  argument,  for  the  defendant  in. error, 
that  it  was  essential  to  the  description  of  bills  oC  credit  in 
the  9ense  of  the  constitution,  that  they  s|iould  be  made  a 
lawful  tender.  But  his  own  quotations  negative  that  idea ; 
and  vhe  constitution  does  the  same,  iti  the  general  prohibi- 
tion in  the  states  to  make  any  thing  but  gold  or  silver  a  le- 
gal tender.  If,  however,  it  were  otherwise,  it  would  hardly 
avail  him  here,  since  these  certificates  were,  as  to  their  offi- 
cers' salaries,  declared  a  legal  tender. 

The  great  end  and  object  of  this  restriction  on  the  power 
of  the  states,  will  furnish  the  best  definition  of  the  terms 
under  consideration.  The  whole  was  inttoded  to  exclude 
every  thing  from  use,  as  a  circulating  medium^  except  gold 
and  silver ;  and  to  give  to  the  United  States  the  exclusive 
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control  over  the  coioing  and  valuing  of  the  metallic  mediam. 
That  the  real  dollar  may  represent  property^  and  not  the 
shadow  of  it. 

Now,  if  a  state  were  to  pass  a  law  declaring  that  this  re^ 
presentative  of  money  shall  be  issued  by  its  officers,  this 
would  be  a  palpable  and  tangible  case;  and  we  could  dot 
hesitate  to  declare  such  a  law,  and  every  contract  entered 
into  on  the  issue  of  such  paper,  purporting  a  promise  to 
return  the  sum  borrowed,  .to  be  a  mere  nullity.  But  sup- 
pose a  state  enacts  a  law  authorising  her  officers  to  borrow 
a  Imndred  thousand  dollars,  and  to  give  in  lieu  thereof  cer- 
tificates'of  one  hundred  dollars  each,  expressing  an  aoknow- 
lodgement  of  the  debt;  it  is  presumed  there  coold  be  nq  objec- 
tion to  this.  Then  suppose  that  the  neztyetar  she  authorises 
these  certificates  to  be  broken  up  into  ten,  five,  and  even 
one  dollar  bills.  Where  can  be  the  objection  to  thisi  And  if j 
at  the  institution  of  the  loan,  the  individual  had  given  foFthe 
script  his  note  at  twelve  months,  instei^d  of  paying  the  «cas)i ;  it 
would  be  but  doing  in  another  form  what  was  here  done  in 
Missouri;  and  what  is  often  done,  in  principle,  where  the  loieiin 
is  not  required  to  b^  paid  immediately  in  cash. 

Pursuing  the  scrutiny  farther,  and  with  a  view  to  bringing  it 
as  close  home  to  the;  present  case  as  possible :  a  state  having 
exhausted  its  treasury,  proposes  to  anticipate  its  taies  for  one,, 
two  or  three  years;  its  citizens,  or  others,  being  willing  to 
aid  it,  give  their  notes  payable  at  sixty  days,  and  receive  the 
script  of  the  state  at  a  premium,  for  the  advance  of  Iheir 
credit,  which  enables  the  state,  by  discounting  these  notes, 
to  realise  the  cash.  There  could.be  no  objection  to  this 
negotiation ;  and  their  script  being  by  contract  to  be  receiva- 
ble in  taxes,  nothing  would  be  more  natural  than  to  break 
it  up  into  small  parcels  in  order  to  adapt  it  to  the  payment 
of  taxes.  And  if  in  this  state  it  should  be  thrown  into  cir- 
culation, bypassing  into  the  hands  of  those  Who  would  want 
it  to. meet  their,  taxes,  I  see  nothing  in  this  that  could 
amount  to  a  violation  of  the  constitution.  Thus  far  the 
transaction  partakes  of  the  distinctive  features  of  a  loan  : 
and  yet  it  cannot  be  denied  that  its  adaptation  to  the  pay- 
ment of  taxes  does  give  it  one  characteristic  of  a  circulating 
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medimn*    And  another  point  of  similitude,  if  not  of  identity, 
if  the  proTiflion  for  forcing  the  receipt  of  it  upoo  those  to 
whom  die  state  had  incurred  the  obligation  to  pay  money. 

The  lesoh  is,  that  these  certificates  are  of  a  truly  ampid- 
bious  character ;  but  what  then  should  be  the  course  of  this 
court f  My  conclusion  is,  that,  as  it  is  a  doubtful  case,. for 
that  reason  we  are  bound  to  pronounce  it  innocent  It  doc^ 
indeed  approac.2  as  near  to  a  riolation  of  the  constitution 
as  it  can  well  go,  without  violating  its  prohibition ;  but  it  is 
in  the  exercise  of  an  unquestionable  right,  although  in  rather 
a  questionable  form;  and  I. am  bound  to  believe  that  it  was 
done  ui  good 'faith,  until  the  contrary  shall  more  clearly  ap- 
pear. 

.  Believing  it  then  a  candid  exercise  of  the  power  of  bor- 
rowing, I  feel  myself  at  liberty  to  go  further,  and  briefly  to 
suggest  two  points,  on  which  these  bills  vary  from  the  dis- 
tinctive features  of  the  paper  money  of  the  revolution^ 

1.  On  the  face  of  them  they  bear  an  interest,  and  for 
that  reason  vary  in  value  every  caoment  of  their  existence  :. 
this  disqualifies  them  for  the  uses  and  purposes  of  a  circu- 
lating medium ;  which  the  universal  consent  of  mankind  de- 
clares should  be  of  an  utiifotm  and  unchanging  value,  other- 
wise it  must  be  the  nAfed  of  exchange,  and  not  the  mednmL 

3.  AH  the  paper  medium  of- the  revolution  consisted  of 
promises  to  pay.  This  is  a  promise  to  reoen^and  to  re- 
ceive in  payment  of  debts  and  taxes  due  the  state.  This 
is  not  an  innmaterial  distinction ;  for  the  objection  to  a  mere 
paper  medium  is,  that  ita  value  depends  upon  mere  national 
fiutfa.  But  this  certainly  has  a  better  dependence ;  the  pub- 
lic, debtor  who  purchases  it  may  te^er  it  in  payment;  and 
upon  K  suit  brought  to  recover  against  him,  the  constitution 
contains  aqotber  provisioii  to  which  he  may  have  re^tnnrse. 
As  fiur  as  the  ieehle  powers  of  this  court  extend,  be  would 
be  secured  (if  he/could  ever  need  jsecurity)  from  a  violation 
of  his  contracts.  This^pproximates  them  to  bills  on  a  fund; 
and  a  fond  not  to  be  withdrawn  by  a  law  of  the  state.. 

Upon  the  whole,!  am  itf  opinion  that.the  judgment  of  the 
state  court  slMHild  be  affirmed. 
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Mff.  Justice  Thompson. 

This  case  comes  up  by  writ  of  error,  from  the  state  court 
of  Missouri,  on  a  judgment  recovered  against  the  plniDtiA 
in  error,  in  the  highest  court  in  that  state  |  and  the  first 
question  th^t  has  been  maije  here,  is,  whether  this  court  has 
jurisdiction  of  the  case,  under  the  twenty-iifth  section  of  the 
judiciary  act  of  1789^ 

If  the  construction  of  this  twenty-fifth  si9Ction  was  now 
for  the  ^rst  time  brought  before  this  court,  I  shouM  enter- 
tain very  serious  doubts  whether  this  caie  ctnie  within  it. 
The  iair,  and  as  I  think  the  clear  import  of  that  section  ^ 
that  some  one  of  the  cases  therein  stated*,' did,  mpnmt  qf 
fiu^f  arise,  and  was  drawn  into  question ;  and  didieceire-  tiie 
judgment  and  decision  of  the  state  court.  It  is  no>t  enough, , 
thatsuqh  question  wiigAI  have  been  made*  A|iartjmay 
waive  the  right  secured  to  himnnder  this  section.  This 
would  not  in  any  manner  affect  the  jurisdictioa  of  the  stale 
court;  and  might  of  cpurse  be  waived.  In  the  present  case, 
there  is  no  doubt  but  the  facts  which  appeared  before  the 
state  jcourt  presented  a  case  which-  mighf  pih>perly  fall  with- 
in this  section.  The  defendants  might  have  insnted  that 
the  state  law  was  unconstitutional,  and  thtft  the  certificates 
issued  in  pursuance  of  its  provisions  Were  void.'  And  if  the 
court  had  sustained  the  aot,.  it  woiild  have  been  one  of  the  - 
casep  within  the  twenty-fifth  section.  But  the.cbiirt  was  not 
bound  to  call  upon  the  party  to  raise  the  objection,  for  the 
purpose  of  putting'  the  cause  in  a  situation  to  be  brought 
here  by  writ  of  error.  It  cannot  be  doubted,  but  that:there 
might  have  been  an  express  waiver  of  this  right ;  and  I  should 
think  an  implied  Waiver  would  equally  preclude  a  review  of 
the  case  by  this  court;  and  that  such  waiver  ought  tor  be 
impKed  in  all  cases  where  it  does  not  appear,  that  in  point 
of  fact  the  question  was  made,  and  received  the  judgment  of 
the.  state  court.  But  to  entertain  jurisdiction  .in  this  case,  is 
perhaps  not  going  farther  than  this  court  has  dready  gone, 
and  I  do  not  mean  to  call  in  question  these  decisions;  but 
have  barely  noticed  the  question,  for  the  purpose  of  stating 
the  rule  by  which  I  think  all  cases  under  this  section  should 
be  tested. 
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The  more  important  question  upon  the  merits  of  the  case 
is,  whether  the  constitution  of  the  United  States  interposes 
any  impediment  to  the  plaintiff's  right  of  recovery  in  this 
case.  And  this  question  has  been  presented  at  the  bar  under 
the  following  points : 

1.  Whether  the  certificates  issued  under  the  provisions 
of  the  law  of  the  state  of  Missouri,  are  bills  of  credit,  within 
the  sense  and  meaning  of  the  constitution. 

2.  If  so,  whether,  as  they  formed  the  consideration  of  the 
note  on  which  the  judgment  below  was  recovered,  the  note 
was  rendered  thereby  void  and  irrecoverable.^ 

The  first  is  a  very  important  question,  and  not  free  from 
difficulty ;  and  one  upon  which  I  have  entertained  serious 
doubts:  but  looking  at  it  in  all  its  bearings,  and  considering 
the  consequences  to  which  the  rule  established  by  a  majority 
of  the  court  will  lead,  when  carried  out  to  its  full  extent,  I 
am  compelled  to  dissent  from  the  opinion  pronounced  in  this 
case. 

The  limitation  upon  the  powers  of  the  state  of  Missouri, 
which  is  supposed  to  have  been  transcended,  is  contained 
in  the  tenth  section  of  the  first  article  of  the  constitution  of 
the  United  States.  **  No  state  shall  emit  bills  of  credit." 
Are  the  certificates  issued  under  the  authority  of  the  Missouri 
law,,  bills  of  credit,  within  this  prohibition?  « 

The  form  of  the  certificate  is  prescribed  in  the  third  sec- 
tion of  the  act  (act  27th  of  June  1821)  as  follows :        . 

^*  This  certificate  shall  be  receivable  at  the  treasury  or  any 
of  the  loan  offices  of  the  state  of  Missouri,  in  the  discharge  of 

taxes  or  debts  due  to  the  state,  for  the  sum  of  $ ,  with 

interest  for  the  same  at  two  per  centum  per  annum,  from  this 
date,"  &c.  ^And  the  thirteenth  section  declares,  ><  that  the 
'  certificates  of  the  said  loan  office  shall  be  receivable  at  the 
treasury  of  the  state,  and  by  all  tax  gatherers  and  other  pub- 
lic officers,  in  payment  of  taxes  or  other  moneys  now  due,  or 
to  become  due  to  the  state,  or  any  county  or  town  therein ; 
and  the  said  certificates  shall  also  be  received  by  all  officers, 
civil  and  military,  in  the  state,  in  the  discharge  of  salaries 
and  fees  of  office."  It  is  proper  here  to  notice,  that,  if  the 
latter  branch  of  tbib  section  should  be  considered  as  con- 


JANUARY  TERM  1830.  447 

[Craig  et  al.  ot.  Tbe  State  of  Miftouri.] 
flictiDg  with  that  prohibition  in  the  constitutiony  which  de- 
clares that  no  state  shall  make  any  thing  but  gold  and  silver 
coin  a  tender  lir  payment  of  debts ;  no  such  question  is  in- 
volved in  the  case  now  before  the  court,  and  the  law  may  be 
good. in  part,  although  bad  in  part. 

The  precise  meaning  and  interpretation  of  the  terms,  bUls 
of  credit^  has  no  where  been  settled;  or  if  it  has,  it  has  not 
fallen  within  my  knowledge.  As  used  in  the  constitution, 
It  certainly  cannot  be  applied  to  all  obligations,  or  vouchers, 
given  by,  or  under  the  authority  of  a  state  for  the  payment 
of  money.  The  right  of  a  state  to  borrow  money  cannot  be 
questioned;  and  this  necessarily  implies  the  right  of  giving 
some  voucher  for  the  repayment :  and  it  would  seem  to  me 
difficult  to  maintain  the  proposition,  that  such  voucher  can- 
not legally  and  constitutionally  assume  a  negotiable  cha- 
racter ;  and  as  such^to  a  certain  extent,  pass  as^  or  become  a 
substitute  for  mopey.  The  act  does  not  profess  to  make 
these  certificates  a  circulating  medium,  orsubstitute  for  mo- 
ney. They  are  (except  as  relates  to  public  officers)  made 
receivable  only  for  taxes  and  debts  due  to  the  state,  and  for 
salt  sold  by  the  lessees  of  salt  springs  belonging  to  tbe 
state.  These  are  special  and  limited  objects;  and  these 
certificates  cannot  answer  the  purpose  of  a  circulating  me- 
dium, to  any  considerable  extent. 

A  simple  promise  to  pay  a  sum  of  money,  a  bond  or  other 
security  given  for  the  payment  of  the  same,  cannot  be  cpn- 
sidered  a  bill  of  credit,  within  the  sense  of  the  constitution. 
Such  a  construction  would  take  from^the  states  all  power  to 
borrow  money,  or  execute  any  obligation  for  the  repayment. 
The  natural  and  literal  meaning  of  the  terms  import  a  bill 
drawn  on  credit  merdjfy  and  not  bottomed  upon  any  real  or 
substantial  fund  for  its  redemption.  There  is  a  material  aqd 
.  w6ll  known  distinction  between  a  bill  drawn  upoii  a  fund, 
tad  one  drawn  upon  credit  only.  A  bill  of  credit  may  there- 
fore be  considered  a  bill  drawn  and  resting  merely  upon 
the  credit  of  the  drawer;  as  contradistinguished  from  ^funo 
constituted  or  pledged  for  the  payment  of  the  bill.  Thus, 
the  constitution  vests  in  congress  the  power  to  borrow 
money  on  the  credit  of  the  United  States.     A  bill  drawn 
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under  such  authority  would  be  a  bill  of  credit.  And  this 
idea  is^  more  fully  expressed  in  the  old  confederation, 
(Art.  9.)  "Congress  shall  haVe  power  to  borrow  money 
or  emUbiUs  on  the  credit  of  the  United  States."  Can  the 
certificates  issued  under  the  Missouri  law,  according  to  the 
fair  and  reasonable  construction  of  the  act,  he  said  to  rest 
on  the  credit  of  the  state  ?  Although  the  securities  taken 
for  the  certificates  loaned  are  not  in  terras  pledged  for  their 
redemptiQu,  yet  these  securities  constitute  a  fund  amply  suf- 
ficient for  that  purpose,  and  may  well  be  considered  a  fund 
provided  for  that  purpose.  The  certificates  are  a  mere  loan 
upon  security  in  double  the  araount  loaned.  And  in  addi- 
tion thereto,  (section  29)^  provision  is  made  expressly  for 
constituting  a  fund  for  the  redemption  of  these  certificates. 
These  arc  guards  and  checks  against  their  depreciation,  by 
insuring  their  ultimate  redemptioL. 

The  emissions  of  paper  money  by  the  states,  previous  to  the 
adoption  of  the  constitution,  were,  properly  speaking,  bills  of 
credit;  not  being  bottomed  upon  any  fund  constituted  for 
their  redemption,  but  resting  solely  for  that  purpose  upon  the 
credit  of  the  state  issuing  the  same.  There  was  no  check 
therefore  upon  excessive  issues ;  ond  a  great  depreciation  and 
loss  to  holders  of  such  bills  followed  as  matter  of  course. 
But  when  a  fund  is  pledged,  or  ample  provision  made  for  the 
redemption  of  a  bill  or  voucher,  whatever  it  may  be  called, 
there  is  but  little  danger  of  a  de^eciation  or  loss. 

But  should  these  certificates  be  considered  bills  of  credit, 
under  an  enlarged  sense  of  such  an  instrument ;  it  does  not 
necessarily  follow  that  they  are  bills  of  credit,  within  the 
sense  and  meaning  of  the  constitution.  As  no  precise  and 
technical  meaning  or  interpretation  of  a  bill  of  ci'edit  has 
been  shown,  we  may  with  propriety  look  to  the  state  of 
things  at  the  adoption  of  the  constitution,  to  ascertain  what 
was  probably  the  understanding  of  the  convention  by  this 
Kmitationon  the  power  of  the  states.  The  state  emissions 
of  paper  money  had  been  excessive,  and  productive  of  great 
mischief.  In  some  states^  and  at  some  times,  such  emissions 
were,  by  law.  nriade  a  tender  in  payment  of  private  debts,  in 
others  not  so.     But  the  great  evil  that  existed  was,  that 
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creditors  were  compelled  to  take  such  a  depreciated  cur- 
reiTcy,  and  articles  of  property  in  payment  of  their  debts. 
This  being  the  mischief,  is -it  an  unfair  construction  of  the 
constitation  to  restrict  the  intended  remedy  to  the  acknow- 
ledged and  real  mischief.  The  language  of  the  constitution 
may  perhaps  be  too  broad  to  admit  of  this  restricted  appli- 
cation. But  to  consider  the  certificates  in  question  bills  of 
credit,  within  the  constitution,  is  in  my  judgment  a  construc- 
tion of  that  instrument  which  will  lead  to  serious  embar- 
rassmeot  with  state  legislation;  as  existing  in  almost  every 
member  of  the  union. 

If  these  certificates  are  bills  ot  credit,  inhibited  by  the 
constitution;  it  appears  to  me  difficult  to  escape  the  con-, 
elusion,  thai  all  bank  notes,  issued  either  by  the  states,  or 
under  their  authority  and  permission,  are  bills  of. credit 
falling  within  the  prohibition.  They  are  certainly,  in  point 
of  form,  as  much  bills  of  credit;  and  if  being  used  as  a 
circulating  mediuip,  or  substitute  for  mpney,  makes  these 
certificates  bills  of  credit,  bank  notes  are  more  empha- 
tically such.  And  not  only  the  notes  of  banks  directly 
under  the  management  and  control  of  a  state,  of  which 
description  of  banks  there  are  several  in  the  United  States; 
but  all  notes  of  banks  established  under  the  authority  of  a 
state,  must  fall  within  the  prohibition.  For  the  states  can- 
not certainly  ilo  that  indirectly  which  .they  cannot  do  direct- 
ly. And,  if  tihey  cannot  issue  bank  notes  because  they  are 
bills  of  credit,  they  cannot  authorise  others  to  do  it.  If  this 
circuitous  mode  of  doing  the  business  would  take  the  case 
out  of  the  prohibition,  it  would  equally  apply  to  the  Mis- 
souri certificates ;  for  they  were  issued  by  persons  acting 
under  the  authority  of  the  state,  and  indeed  coulcl  be  issued 
in  no  other  way. 

This  prohibition  in  the  constitution  could  not  have  been 
intended  to  take  from  the  states  all  i>ower  whatever  over  a 
local  circulating  medium,  and  to  suppress  all  paper  currency 
of  every  description.  The  power  is  given  to  congress  to  coin 
money;  and  the  states  are  prohibited  from  coining  money. 
But  to  construe  this,  as  embracing  a  paper  circulating  me- 
dium of  every  description,  and  thereby  render  illegal  the 
Vol.  IV.— 3  G 
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issuing  of  all  bank  notes  by  or  under  the  authority  of  the 
states,  will  not,  I  presume,  be  contended  for  by  any  one. 
And  I  am  unable  to  discover  any  sound  and  substantial 
reason  why  the  prohibition  does  not  reach  all  such  bank 
notes,  if  u  extends  to  the  certificates  in  question. 

The  conclusion  to  which  I  have  come  on  this  point,  ren- 
ders it  unnecessary  for  me  to  examine  the  second  question 
made  at  the  argument.  I  am  of  opinion,  that  the  judgment 
of  the  state  court  ought  to  be  affirmed. 

Mr  Justice  MXean. 

Several  cases,  depending  upon  the  same  principlesi  were 
brought  into  this  court,  from  the  supreme  court  of  the  state 
of  Missouri,  by  writs  of  error. 

In  the  case  of  Hiram  Craig  and  others,  the  declaration  sets 
forth  the  cause  of  action  in  the  following  terms,  viz.  "  ^or 
that  whereas,  heretofore,  on  the  1st  day  of  August,  in  the  year 
of  our  lord  1822,  at  the  county,  &c.  the  said  Craig,  John 
Moore  and  Ephraim  Moore  made  their  certain  promissory 
note  in  writing,  bearing  date,  &c.  and  then  and  there,  for 
value  received,  jointly  and  severally,  promised  to  pay  to  the 
state  of  Missouri,  on  the  Ist  day  of  November  1822,  at  the  loan 
office  in  Chariton,  the  sum  of  one  hundred  and  ninety-nine 
dollars  and  ninety-nine  cents,  and  the  two  per  centum  per 
annum,  the  interest  accruing  on  the  certificates  borrowed 
from  the  Ist  day  of  October  1821,  nevertheless,"  &c. 

The  general  issue  of  non  assumpsit  having  been  pleaded 
in  each  case,  the  circuit  court  of  Chariton,  in  which  the  suits 
were  commenced,  rendered.judgments  in  favour  of  the  plain- 
tiff. The  following  entry,  in  the  case  of  Craig  and  others, 
was  made  on  the  record.  <<  And  afterwards  at  a  court  begun 
and  held  at  Chariton,  on  Monday  the  1st  of  November  1824, 
and  on  the  second  day  of  said  court,  the  parties  by  their  at- 
torneys appeared,  and  neither  party  requiring  a  jury,  the 
cause  is  submitted  to  the  court ;  therefore,  all  and  singular 
tjie  matters  and  things  and  evidences  being  seen  and  heard 
by  the  court,  it  is  found  by  them,  that  the  said  defendants 
did  assume  upon  themselves  in  manner  and  form  as  the 
plaintiff's  counsel  allege :  and  the  court  also  find  that  the 
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consideration  for  which  the  writing  declared  upon  and  the 
assumpsit  was  made,  Was  for  the  loan  of  loan  office  certifi- 
cates, loaned  by  the  state,  at  her  loan  office  at  Chariton ; 
which  certificates  were  issued,  and  the  loan  made  in  the 
manner  pointed  out  by  an  act  of  the  legislature  of  the  state 
of  Missouri,  approved  the  27th  day  of  June  1821;  entitled  'an 
act  for  the  establishment  of  loan  offices,  and  the  acts  amen- 
datory and  supplementary  thereto.'  And  the  court  do 
further  find,  that  the  plaintifi*  hath  sustained  damages,  by 
reason  of  the  non*performance  of  the  assumptions  and  un- 
dertakings of  the  said  defendants,  to  the  sum  of  two  hundred 
and  thirty-seven  dollars  and  seventy-nine  cents.  Therefore, 
it  is  considered,"  &c. 

An  appeal  was  taken  to  the  supreme  court  of  Missouri,  in 
which  this  judgment  and  the  others  were  affirmed. 

The  first  question  which  this  case  presents  for  considera- 
tion, arises  under  the  twenty-fifth  section  of  the  judiciary  act 
of  1789  ;  which  provides,  "that  a  final  judgment  or  decree 
in  any  suit,  in  the  highest  court  of  law  or  equity  of  a  state 
jn  which  a  decision  in  the  suit  could  be  had,  where  is  drawn 
in  question  the  validity  of  a  statute  of^^or  an  authority  exer- 
cised under  any  state,  on  the  ground  of  their  being  regug- 
nant  to  the  constitution,  treaties  or  laws  of  the  United 
States,  and  the  decision,  is  in  favour  of  such  their  validity," 
may  be  re-examined  and  reversed  or  affirmed  in  the  supreme 
court  of  the  United  Stales  upon  a  writ  of  error. 

Had  not  the  point  been  settled  by  several  adjudications  in 

similar  cases,  I  should  entertain  strong  doubts  whether  it 

sufficiently  appeared  on  the  record,  that  the  validity  of  the 

I  statute  of  Missouri  was  drawn  in  question,  on  account  of  its 

'  repugnance  to  the  constitution.     In  the  finding  of  the  Chari- 

I  ton  circuit  court,  the  act  is  referred  to,  and  the  considera- 

I  tionof  the  note  is  stated  ;  but  it  no  where  appears  in  the  re- 

:  cord,  that  the  validity  of  the  statute  was  contested.     And  as 

,  this  is  the  only  ground  on  whicli  this  court  can  take  juiris* 

diction  of  the  case,  it  would  seem  to  me  that  it  should  not 

be  left  to  inference,  but  be  clearly  stated  in  the  proceeding. 

In  the  supreme  court  of  Missouri,  the  judgment  of  the 

circuit  court  was  affirmed;  but  it  does  not  appear  whatob- 
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jections  to  the  affirmance  were  urged  before  the  court. 
This  question,  however,  seemi  not  to  be  open,  and  I  yield 
to  the  force  of  prior  adjudications.  Two  points  must  neces- 
sarily be  considered  iivthe  investigation  of  th%  merits  of  this 
Case. 

1.  Are  the  certificates  authorised  to  be  issued  by  the  law  . 
of  Missouri,  bills  of  credit,  within  the  meaning  of  the  con- 
stitution ? 

2.  If  they  are  billys  of  credit,  is  the  note  on  which  this  suit 
was  brought  void  ? 

It  is  contended  by  the  counsel  for  the  plaintiffs  in  error, 
that  any  paper  issued  by  a  state,  that  contains  a  promise  to 
pay  a  certain  sum,  and  is  intended  to  be  used  as  a  medium 
of  cijculation,  is  a  bill  of  credit,  and  comes  within  the  mis- 
chief against  which  the  constitution  intended  to  guard.  In 
illustration  of  this  position,  a  reference  Is  made  to  the  depre- 
ciated currency  of  the  revolution. 

During  that  most  eventful  period  of  our  history,  bilU  of 
credit  formed  the  oorrency  of  the  country ;  and  every  thing 
of  greater  value  was  excluded  from  circulation.  These 
bills  were  so  multiplied  by  the  different  states  and  by  con- 
gress, that  heir  value  was  greatly  impaired.  This  loss  was 
attempted  to  Be  covered,  and  the  growing  wants  of  the  go- 
vernment supplied,  by  increased  emissions.  These  caused 
a  still  more  rapid  depreciation,  until  the  credit  of  the  bills 
sunk  so  1  >w  as  not  to-be  current  at  any  price.  Various  sta- 
tutes were  passed  to  force  their  circulation,  and  sustain  their 
value ;  but  they  proved  ineffectual.  For  a  time,  creditors 
were  compelled  to  receive  these  bills  under  the  penalty  of 
forfeiting  their  debt ;  losing  the  interest ;  being  denounced  as 
epemies  to  the  country,  or  some  other  penalty.  These  laws 
destroyed  all  just*  relations  between- creditor  and  debtor;, 
and  so  debased  a  currency  produced  the  most.seribus  evils  in 
almost  all  the  relations  of  society.  Nothing  but  the  ardour  of 
the  most  elevated  patriotism  could  overcome  the  difficulties 
and  embarrassments  growing  out  of  this  state  of  things. 

It  will  be  found  somewhat  difficult  to  give  a  satisfactory 
definition  of  a  bill  of  credit.  In  what  sense  it  waft  used  in 
the  conMitntion)  is  the  object  of  inquiry.       ^ 
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Different  nations  of  Eorope  have  emitted^ on  various  emer- 
gencies, three  descriptions  of  paper  money .  1 .  Notes, 
stamped  with  a  certain  value,  which  Contained  no  promise 
of  payment,  but  were  to  pass  as  money.  2.  Notes,  receiva- 
ble in  payment  of  public  dues,  with  or  without  interest. 
3.  Notes,  which  the  government  promised  to  pay  at  a  future 
period  specified,  with  or  without  interest,  and  which  were 
made  receivable  in  payment  of  taxes  and  all  debts  to  the 
public. 

Bills  of  the  last  class  were  issued  during  the  revolution  ; 
and  in  some  of  the  colonies  they  had  been  emitted  long  be- 
fore that  time.  In  1690  bills  of  credit  were  for  the  first  time 
issued,  as  a  substitute  for  money,  in  the  colony  of  Massa- 
chusetts Bay,  as  stated  in  Hutchinson's  history^  In  1716  a 
large  emission  was  made  and  lent  to  the  inhabitants,  to  be 
paid  at  a  certain  period  ;  and  in  the  mean  time  to  pass  as 
money.  For  forty  years,  the  historian  says,  the  cdrrency 
was  in  much  the  same  state  as  if  an  hundred  thousand 
pounds  sterling  had  been  stamped  on  pieces  of  leather  or 
paper  of  various  denominations,  and  declared  to  be  the 
money  of  the  government,  without  any  other  sanction  than 
this,  that  when  there  should  be  taxes  to  pay,  the  treasury 
would  receive  this  sort  of  money  ;  and  that  every  creditor 
should  be  obliged  to  receive  it  from  his  debtor. 

The  bills  issued  during  the  revolution  were  denominated 
bills  of  credit.  In  1780  the  l/nited  States  guarantied  the 
payment  of  bills  emitted  by  the  states.  They  all  contained 
a  promise  of  payment  at  a  future  day ;  and  where  they  were 
not  made  a  legal  tender,  creditors  were  often  compelled  to 
receive  them  in  ppyment  of  debts,  or  subject  themselves  to 
great  inconvenience  and  peril. 

The  character  of  these  bills,  and  the  evils  which  resulted. 
from  their  circulation,  give  the  Vrue  definition  of  a  bill  of 
credit,  within  the  meaning  of  the  constitution ;  and'of  the 
mischiefs  against  which  the  constitution  provides. 

The  following  is  the  formi  of  the  bills  emitted  in  1780, 
under  the  guarantee  of  congress.     '^  The  possessor  of  this 

bill  shall  be  paid Spanish  milled  dolors  by  the  olst 

(lay  of  December. 1 766,  with  interest,  in  like  meney^  at  the 
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rate  of  fire  per  cent  per  annum,  by  the  state  of ,  ac- 
cording to  an  act,"  d^c. 

Bilh  of  credit  were  denominated  current  money;  and 
were  often  referred  to  in  the  proceedings  of  congress  by 
that  title,  in  contradistinction*  to  loan  oiRce  certificates. 
It  is  reasonable  to  suppose  that  in  using  the  term  *n>ill8 
of  credit''  in  the  constitution,  such  biTIs  were  meant  as 
were  known  at  the  time  by  that  denomination.  If  the 
term  be  susceptible  of  a  broader  signification,  it  would  not 
be  safe  so  to  construe  it ;  as  it  would  extend  the  provi- 
sion beyond  the  evil  intended  to  be  prevented,  and  rnstead 
of  operating  as  a  salutary  restraint,  might  be  productive  of 
serious  mischief.  The  words  of  the  constitution  must  always 
be  construed  according  to  their  plain  import,  looking  at  their 
connexion  and  the  object  in  view.  Under  this  rule  of  con- 
struction, I  have  come  to  the  conclusion,  that  to  constitute  a 
bill  of  credit,  within  the  meaning  of  the  constitution,  it  must 
be  issued  by  a  state,  and  its  circulation  as  money  enforced 
by  statutory  provisions.  .  It  must  contain  a  promise  of  pay- 
ment by  the  state  generally,  when  no  fund  has  been  appro- 
priated to  enable  the  holder  to  convert  it  into  money.  It 
must  be  circulated  on  the  credit  of  the  state ;  not  that  it  will 
be  paid  on  presentation,  but  that  the  state,  at  some  future 
period,  on  a  time  fixed,  or  resting  in  its  own  discretion,  will 
provide  for  the  payment* 

If  a  more  extended  definition  than  this  were  given  to  the 
term,  jt  would  produce  the  most  serious  embarrassments  to 
the  fiscal  operations  of  a  state.  Every  state  in  the  transac- 
tions of  its  moneyecl  concerns,  has  one  department  to  investi- 
gate and  pass  accounts,  and  another  to  pay  them.  Where  a 
warrant  is  issued  for  the  amount  due  to' a  claimant,  which  is 
to  be  paid  on  presentation  to  the  treasurer,  can  it  be  denomi- 
nated a  bill  of  credit  9  And  may  not  this  warrant  be  nego- 
tiated, and  puss  in  ordinary  transactions,  as  money?  This 
is  very  common  in  some  of  the  states ;  and  yet  it  has  not 
been  supposed  to  be  an  infraction  of  the  constitution. 

Audited  bills  are  often  found  in  circulation ;  in  which  the 
state  promises  to  pay  a  certain  sum,  at  some  future  day  speci- 
fied. If  these,  are  inhibited  by  the  constitution,  can  a  state 
make  loans  of  money  ?   Can  there  be  any  difference  between 
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borrowing  money  from  a  creditor,  and  any  other  person  who 
does  not  stand  in  that  relation  ?  The  amount  capnot  alter 
the  principle.  If  a  state  may  borrow  one  hundred  thouswd 
dollars,  she  may  borrow  a  less  sum  ;  and  if  an  obligation'  jQ 
pay  with  or  without  interest  may  be  given  in  the  one  case, 
it  may  in  the  other. 

Where  money  is  borrowed  by  a  state,  it  issues  script  which 
contains  a  promise  to  pay,  according  to  the  terms  of  the 
contract.  If  the  lender,  for'  his  own' convenience,  prefers 
this  script  in  small  denominations,  may  not  the  state  accom- 
modate him  f  This  may  be  made  a  condition  of  the  loan. 
If  a  state  shall  think  proper  to  borrow*  money  of  its  own 
citizens,  in  sums'of  five,  ten,  or  twenty  dollars,  .may  it  not 
do  so  ?  If  it  be  unable  to  meet  the  claims  of  its  creditors, 
shall  it  be  prohibited  from  acknowledging  the  claims,  and 
promising  payment  with  interest  at  a  future  day?  The 
principles  of  justice  and  sound  policy  alike  require  this;  and 
unless  the  right  of  the  state  to  do  so  be  clearly  inhibited,  it 
must  be  admitted. 

In  the  adjustment  of  claims  against  a  county,  orders  are 
issued  on  the  county  treasury ;  and  it  is  common  for  these  to 
circulate,  by  delivery  or  assignment,  as  bank  notes  or  bills 
of  exchange. 

May  a  state  do,  indirectly,  that  which  the  constitution  pro- 
hibits it  from  doing  directly?  If  it  cannot  isaue  a  bill  or 
note,  which  may  be  put  into  circulation  as  a  substitute  for 
moneys  can  it,  by  an  act  of  incorporation,  authorise  a  com- 
pany to  issue  bank  bills  on  the  capital  of  the  state  ?  It  will 
thus  be  seen,  that  if  an  extended  construction  be  given  to 
the  term  '*  bills  of  credit,"  as  used  in  the  constitution ;  it  may 
be  made  to  embrace  almost  every  description  of  paper  issued 
by  a  state. 

The  words  of  the  constitution  are,  that  *'  no  state  shall 
enter  into  any  treaty,  alliance,  or  confederation ;  grant  letters 
of  marque  and  reprisal ;  coin  money;  emit  bills  of  credit; 
make  any  thing  but  gold  and  silver  coin  a  tender  in  pay- 
ment of  debts ;  pass  any  bill  of  attainder,  ex  post  facto  faw, 
or  law  impairing  the  obligations  of  contracts;  or  grant  any 
title  of  nobility.*' 
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Under  the  statate  of  MiBSoarii  certificates  in  the  following 
form  were  issaed  t  **  This  certificate  shall  be  receivable  at 
the  treasurji  or  any  of  the  loan  offices  of  the  state  of  Mis- 
sonri,  in  the  discharge  of  taxes  or  debts  due  to  the  state,  finr 

the  som  of dollars,  with  interest  for  the  same,  at  the 

rate  of  two  per  centnm  per  annum,  from  this  date,  the 

day  of- 182  . 

It  appears  by  the  thiM  section  of  the  act,  that  two  hun- 
dred thousand  dollars  were  authofised  to  be  issued,  of , the 
above  certificates,  each  not  ezceediog  ten  dollars,  nor  less 
than  fifty  cents.  By  the  thirteenth  section,  these  certificates 
w<ere  made  receiTable  at  the  state  treasury  by  tax  gatherers 
and  other  public  officers,  in  payment  of  taxes  or  moneys  due 
to  the  state,  or  any  county  or  town  therein ;  and  they  were 
made  receivable  by  all  officers  in  payment  of  salaries,  and 
fees  of  office. 

Under  the  fifteenth  section,  commissioners  were  authori- 
sed to  loan  these  certificates  to  the  citizens  in  the  state';  ap- 
portioning the.  amount  among  the  several  counties  according 
to  the  population,  on  mortgages  or  personal  security.  The 
act  provides  the  means  by  which' these  certificates  shall  be 
paid,  and  the  fact  is  admitted  that  at  this  lime  they  are  all 
redeemed  by  the  state. 

The  design,  in  issuing  these  certificates,  seem»  to  have 
been  to  furnish  the  citizens  of  Missouri  widi  the  means  of 
paying  to  the  state  the  taxes  which  it  imposed,  and  other 
debts  due  to  ii.  It  was  in  efiect  giving  a  credit  to  the 
debtors  of  the  state,  provided  they  would  give  good  real  or 
personal  security.  Had  the  arrangement  been  confined  to 
those  who  owed  the  state ;  and  had  certificates  been  required 
of  them;  promising  to  pay  the  amount,  with  interest;  no  ob- 
jection could  have  been  urged  to  the  legality  of  the  transac- 
tion. And  even  if  the  state,  in  the  discharge  of  its  debts, 
had  paid  such  certificates,  the  act  would  not  have  been  il- 
legal. 

The  state  of  Misspuri  adopted  no  measures  to  force  the 
circulation  of  the  above  certificates.  No  creditor  was  under 
any  obligation  to  receive  them.  By  refusing  them,  hisilebt 
was  not  postponed,  nor  the.  interest  upon  it  suspended.  The 
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object  was  a  benign  onci  to  telieve  the  citizens  from  an  ex* 
traordinary  pressure,  produced  by  the  failure  of  local  banks, 
and  the  utter  worthlesspess  of  the  currency.  Without,  aid 
from  the  govemmentf  the  citizens  of  Missouri  «onld  not 
have  paid  the  taxes  or  debts  which  Ihey  owed  to  the  state, 
in  a  medium  of  any  value.  At  rsuch  a  crisis  the  law  was 
enacted ;  and,  as  contemplated  in  its  passage,  so  .soon  as  the 
necessary  relief  was  afforded,  ihe  paper  was  withdrawn  from 
circulation.  The  measure  was  only  lelt  in  the  benefits  it 
conferred.  No  loss  was  sustained  by  the  public  or  by  in- 
dividuals; unless  indeed  the  state  shall  lose  by  the  uncon- 
scionable defence  set  up  to  these  actions. 

It  is  admitted,  that  the  expediency  or  inexpediency  of  m 
measure  cannot  be  considered,  in  giving  A  constmctioa  to 
the  constitution.  But  when,  in  giving  a  construction  to  that 
instrument,  it  becomes  necessary,  9s  it  does  in  soma  instan- 
ces, to  look  into  the  mischiefii  provided  against;  and  the  ap- 
plication becomes,  to  some  extent,  a  matter  of  inference;  the 
question  of  expediency  must  be  considered. 

If  the  act  of  Missouri  codferred  benefits  upon  the  people 
of  the  state,  and  was  so  guarded  in  its  provisions  as  4o*  pxo^ 
tect  them  from  all  possible  evil,  no  court  would  feel  inclined 
to  declare  It  to  be  jinconsUtutional  and  voijd,  unless  it'  was 
directly  opposed  to  the  letter  and  apiritof  the  constitution. 
As  the  spirit  of  that  provision  WM  tcprotect  tbe-citizeAs  of 
the  states  against  the  evils  of  a  djcbased  currency ;  and  as 
the  act  under  consideration,  .so. far  as  it-.perated  upon  the 
people  of  Missouri,  had  no  tendency  to  prqdoce  this  evil, 
but  tOTislieve  against  it;  the  spirit  of  die  constitution  was  not 
violate  \  Was  the  act  of  Missouri  against  its  letter  1  Were 
the  certificates  issued  by  the  state  **  bills  of  credit f**  They 
were  not,  if  the  definition  of  a  bill  of  credit,  as  now  given, 
be  correct  Their  circulation  was  not  forced  by  statutory 
proviston,  in  any  form ;  there  was  no  promise  on  their  face 
to  ^y  at  any  future  day ;  in  their  form  and  substance,  they 
bore  little  or  no  resemblance,  to  the  continental  bills.  They 
were  calculated,  from  the  manner  in  which  they  were  created 
and  ci^ulated,  to  introduce  none  of  the  evils  so  deeply  felt 
from  the  currency  of  the  revolution. 
Vol,  IV.— 3  H 
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Suppose  the  state  of  Missouri  had  stamped  certificates 
with  a  certain  valuer  and  provided  that  they  should  be  re- 
ceived as  money,  according  to  the  denominationa  given 
them,  could  they  have  been  called  bills  of  credit?  Cer- 
tainly not;  for  they  contained  no  promise  of  payment,  to 
which  the  holder  could  give  credit.  Such  an  act,  by  a  state, 
woiild  most  clearly  be  void ;  but  not  under  the  provision  of 
the  constitution,  which  prohibits  a  state  from  issuing  "  bills 
of  credit." 

Can  any  certificate  or  bill  be  considered  a  bill  of  credit, 
within  the  meaning  of  the  constitution,  to  which  the  receiver 
must  n6t  give  credit  to  the  promise  of  the  state?  Must  it' 
not,  literally,  be  a  <<bill  of  credit?"  Not  a  bill  which 
will  be  received  in  payment  of  public  dues,  when  presented, 
but  which  the  state  promises  to  redeem  at  a  future  .day. 

A  substitution  of  the  credit,  of  the  state  for  money,  may. 
be  considered  as  an  essential  ingredient  to  constitute  a  "  bill 
of  credit."  When  this  is  wanting,  whatever  other  designa- 
tion may  be  given  to  the  thing — whether  .it  be  called  paper 
money,  or  a  state  bill,  it  cannot  be  called  a  ^*  bill  of  credit." 
The  credit  refers  to  a  future  time  of  payhnent;  and  no(  to  the 
confidence  wo  feel  in  the  punctuality  of  the  state,  in  pay- 
ing the  bill  when  presented.  A  bill,  therefore,  which  is 
payable  on  presentation,  is  not  a  bill  of  credit,  within  the 
meaning  of  the  constitution ;  nor  is  a  bill  which  contains 
no  promise  to  pay  at  a  future  day;  but  a  simple  declaration, 
that  it  will  be  received  in  payment  of  public  dues. 

If  this  course  of  argument  appears  somewhat  technical, 
it  must  be  recollected  that  the  question  under  considera- 
tion involves  the  validity  of  an  act  of  a  state;  which  is 
sovereign  in  all  matters,  except  where  restrictions  are  im-. 
posed,  and  an  express  delegation  of  power  is  made  to  the 
federal  government.  The  solemn  act  of  a  state,  which  has 
been  sanctioned  by  all  the  branches  of  its  power,  cannot, 
under  any  circumstances,  be  lightly  regarded.  The  act  of 
Missouri  having  received  the  sanction  of  the  legislative, 
executive,  and  judicial  departments  of  the  government, 
cannot  be  set  aside  and  disregarded  under  a  doubtful  con- 
struction of  the  constitution.    Doubts  should  lead  to  an 
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wquiescenee  in  the  act.    The  power  ^irhich  declares-it  ntlll 
and  void,  should  be  exercised  only  where  the  right  to  do  so 
is  perfectly  clear. 

That  sach  a  power  is  Testisd  id  this  tribunal  by  the  con- 
stitution, which  deceived  the  sanction  of.  all  the  states,  can 
only  be  doubted  by  those  who  are  iheapable  of  comprehend- 
ing the  pli^inest  principle  in  constitutional  Jaw.  Iti»u  ({ues- 
tion  arising  under  the  constitution,  and  all  such  ^questions  of 
powers  whether  in  the  general. or  state  goverilnients,  belong 
to  ih|s  tribunal.  The  policy  of  ibis  investiture  of  power 
may  be  questioned.;  but  the  Ikct  of  its  existence  cannot  be. 
Believing  that  in  fivery  point  of  view  in  which  the  paper 
issued  by  the  state  of  Missouri  may  be  considered,  tt  is  at 
least  doubtful  whether  it  comes  within  the  meaning  of  a 
"  bill  of  credit,''  prohibited  by  the  constitution ;  I  am  inclined 
to  affirm  the  judgment  of  the  state  court.  But  if  this  ground 
of  the  delence  be  adnrittedv  does  it  followthat  the  judgment 
must  lire  reversed^  This  presents  for  consideration  the  se- 
cond proposition  stated* 

If  the  certificates  under  consideration  were  '^  bills  of 
credit,''  within  the  meaning  of  the  constitution,  is  the  note 
on  which.this  suit  is  brought,  vc^id  ? 

The  position  assumed^n  the  argument,  that  no  contract 
ciEin  be  valid  that  is  founded  upon  a  consideration  which  is 
contrary  to  good  morals,  against  the  policy  of  the  law,  or  a 
positive  statute,  cannot  be  sustained  to  the  extent  as  urged, 
The  groufld  is  admitted  to  be  correct,  generally ;  but  there 
are  exceptions  which  it  becomes  important  to  notice. 

Ih  the  state  of  Pennsylvania  usury  is  prohibited  under  the 
sanction  of  certain  penalties,  but  usury  does  not  render  the 
contract  void ;  a  recovery  may  be  had  upon  it,  with  the  legal 
rate  of  interest.  It  is  competent  ifor  a  state  to  p  ohibit 
gambling  by  a  severe  penalty ;  and  yet  to  provide  that  an  ob- 
ligation given  for  money  lost  at  gambling  shall  be  valid.  It 
may  declare,'by  law,  that  all  instruments  for  the  payment  of 
money,  signed  by  the*  party,  shall  be  held  valid,  without 
reference  to  the  consideration.  The  legislative  power  of  a 
state  over  contracts  is  without  restriction  by  the  constitu- 
tion of  the  United  States ;  except  that  their  obligation  can- 
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not  be  impaired.     With  this  single  ezoeption,  m  state  legis- 
lature may  regulate  contracts,  both  as  to  their  form  and 
substance,  as  may  be  thought  advisable. 

Supposier  tho  constitution  of  Missouri  had  prohibited  the 
emission  of  bills  of  credit,  without  going  further ;  might  not 
the  legislature  provide  by  law,  that  obligations  given  on  a 
loan  of  such  bills  should  be  valid.  There  would  be  no 
more  inconsistency  in  this  than  in.  the  law  of  Pennsylvania, 
which  forbids  usury,  and  yet  holds  the  instrument  valid.  If 
the  constitution  of  the  United  States  h^d  provided  that  all 
obligations  given  for  bills  of  credit,  or  where  they  formed  a 
part  of  the  Consideration,  should  be  void,  there  could  have 
existed  no  doubt  on  the  subject.  .Bui  there  is  no  such  pro- 
vision 4  and  if  the  obligation  be  held  void,  its  invalidity  is  a 
matter  of  inference,  arising  from  the  supposed  illegality  of 
the  consideration.  The  constitution  prohibits  a  state  from 
<<  emitting  bills  of  credit,"  The  law  of  Missouri  declares, 
substantially,  that  obligations  g4ven,  where  these  bills  form  • 
the  consideration,  shall  be  held  valid.  Is  there  an  incom- 
patibility in  these  provisions.  Does  the  latter  destroy  the 
former,  or  render  it  incifectuaL 

Suppose  a  state  should  coin  money,  would  such  money 
not  constitute  a  valuable  consideration  for  a  promissory 
note  ?  Would  not  the  intrinsic  value  of  the  silveri  aa  biillion, 
be-  a  sufficient  consideration  ?  Would  such  a  construction 
conflict  with  the  constitution  ? 

A  state  is  prohibited  from  coining  money ;  consequently 
the  money  which  it  may  coin  cannot  be  circulated  as  sacii. 
A  creditor  will  be  under  no  obligation  to  receive  it  in  die- 
charge  of  his  debt.  If  any  sttitutory  provision  of  the  state 
should  be  formed,  with  a  view  of  forcing  th^  circulation  of 
such  cpin,  by  suspending  the  interest  or  postponing  the  debt 
of  a  creditor  where  it  was  refused,  such  statute  would  be 
void,  because  it  would  act  on  the  thing  prohibited;  and  come 
directly  in  conflict  with  the  constitution.  Such  would  not 
be  the  case  in  reference  to  the  obligieition  given  for  this  coin. 

In  the  first  place,  the  act  would  be  voluntary  on  the  part 
ef  the  purchaser  ;  and  in  the  second,  the  coosideratioo  would 
bcf  a  valuable  one.    The  statute  sunctiona  not  the  coin,  bat 
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ike  bhligaition  which  was  gjven  for  it.  Tfa«  aol  M*  tmttiflg 
the  contideniUon  may  «be  denooocec)  add  paaisjbed^  as;  in 
the  case  of  osurjr  in.  PenDByhranm;  and  y^i  th^  oUigatioo 
Md  good.  Would  this  eonstnictioit  render  ibefiectatfl  the 
prohibition  of  the  constitntionl  This  may  be  aaswerefd  by 
considering  how  ineffeetoal  this  proyision  inint  be,  if  its 
efficacy  depeold  on.  making  foid  the:  oontract. 

I^be  loaning,  of  this  coin  is  only  one  of  many  jjnodes  which 
a  state  might  adopt  to  circirlate  it.  .In  the  paymenttof  its 
creditors,  «nd  iq. works  of  tmproyement,  the  state  could,  nh 
ways  find  the  most  ample  means  of  circulation. 
.  Effect  is  giyen  to  this  proyision  oC  tbe  constitution,  fay 
limiting.it  to  the  thing  prohibited;  If  a  state ^miti. bill*  of 
credit,  or  coin  money,  neither,  can  Mss  as  oi|ottey,«  wbaiteyelr 
may  be  the  riegtilatidn  on  jtbe.  siibject.  No.  pienalties  have 
been  proyided  to  preyent  such  a  cirooIatfCNii'^.no  sanctiops 
to  onforoo  it  would  be  yalid. 

3nt,  it  is  contended,  that  therotiepce  consists  in  circula- 
ting the  bills }  that  being  the  meaning  of  the  word  **  emit.'! 
Congress  may  issue  bills  of  Credit,  and  perhaps  hayedone  so 
in  the  emissiona  of  trOttory  notes :  is  a  state  prohibited  from, 
circulating  them?  If  not,  it  must  be  admitted,  the  viola- 
tion of  the  constitution  consists,  not  ia  the^  circulation  of 
soph  bills,  but  in  their  creation. 

The.  prohibition  of  the  constitution  wM  intesfded  to  act 
on  the  ioyereignty  of  a  stute,  in  its.  legislatiye  capacity. 
But  there  is  no  power  in  the  .federal  goyernment  which  can 
act  opon  this  aoyereignty.  It  is  only  when  its  inhibited  acts 
affeiBt  the  Tights  of  indiyidoals,  that  the  judicial  power  of 
the  Onion  can  be  interpoaed.- 

If  a  state  legislature  pass  an .^x  post  facto'law,  or  «  law 
impairing  the  ligation  of  conttacts;  it  rt^mains  a  harmless 
enactment  on  the  statute  book,  untij  it  is  brought  to  bear, 
injuriously,  on^ndiyidual  rights.  So,  if  a  state  coin'  money 
or  admit  bills  of  credit,  the  question  of  right  must  be  raised 
before  this  tribunal,  in  the  siime  manner. 

The  law  of  Missouri  expressly  sanctions  th^  obligations 
giyen  on  a  loan  of  these,  certificates-  Had  jnot  this  been 
done,  and  if  the  certificates  ware  Ullt  of  cred  t^  within  the 
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tteaning  of  the  constitution,  the  obligations  might  have  been 
considered  void,  as  against  the  policy  of  the  supreme  law 
of  the  land. 

There  id  no  pretence  that  there  has  been  a  failure  of  con- 
sideration for  which  the  notes  in  controversy  were  given. 
The  certificates  have  long  since  been  received  by  the  state 
as  money,  and  the  promissors  have  realized  their  full  value. 
If  they  can  avoid  the  payment  of  their  notes,  as  they 
wish  to  do  by  th'e  defence  set  up,  it  must  be  alone  on  the 
ground  of  the  illegality  of  the  consideration.  Suppose  the 
notes  had  been  given,  under  the  sanxe  circumstances,  paya- 
ble to  an  individual^  from  whom  the -consideration  had  been 
received;  could  the  defence  be  sustained? 

In  sdch  ft  case,  there  could  be  no  allegation  of  a  failure 
of  consideration.  The  constitution  prohibits  the  state  from 
isauingthe  certificaites  ;*  but  the  law  of  Missouri  declares,  that 
obligations  given  for  these  certificates  shall  be  validl  .  These 
notds,  being  given  for  a  valuable  consideration,  m,ayi>e  en- 
forced, unless  the  constitution  makes  them  void.  Thia  it 
doel^  not  do  by  express  provision;  and  can  they  be  avoided 
by  inference  ?  An  inference,  which'  does  not  necessarily 
foMow,  as  has  been  shown,  from  the  prohibition ;  because 
such  a  cbntiequence  is  prevented  by  the  act  of  Missouri. 
This  act-  may  be  void  as  to  the  emission'  of  the  bills;  but  it 
does  not  foltow  that  the  part  Which  relates  to  the  notes. must 
also  be  void.  It  Would  seem,  therefore,  that  effect  may  be 
given  to  the  provision  of  the  constitution,  so  as  to  prev^it 
the  mischiefj  by  operating  upon  the  circulation  of  the  bills, 
without  extending  the  consequence  so  as  to  make  void-  the 
contract  expressly  sanctioned  by  the  law  of  Missouri;  And 
if  such  a  construction  may  be  given,  will  not  the  court  in- 
cline to  {;iv9  tt;  a  order  that  both  law«  may  be  carrie^i  into 
full  effect  where  their  provisions  do  not  borne  directly  in 
conflr^tT 

The  passing  of  couqterfeil  money  is  prohibited  under  Se- 
vere penalties,  by  the  laws  of  every  state  Vand  is  it  not  in  the 
power  of  a  state  to  provide  bylaw,  that  every  obligation 
given  for  counterfeit  paper^  known  to  be  such  by  both  par- 
ties, ffhftll  be  valid.    This  will  scarcely  be  denied.    And  if 
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a  State  may  do  this,  under  its  sovereign  power  to  regelate 
contracts ;  may  it  not  give  validity  to  the  notes  under  consi- 
deration. Had  not  the  state x>f  Missouri  a  right  to  provide 
that  every  citizen  who  should  voluntarily  execute  an  obliga- 
tion for  the  payment  of  money  to  the  state,  should  be  held- 
bouod  to  pay  it,  although  given  without  consideration.  If 
this  dp  not  come  within  the  province  of  legislation  in  a 
sovereign  state,  I  know  not  where  its  powers  may  not  be 
restricted.  And  if  this  may  be  done,  can  the  notes  under 
consideration  be  held  void.  If  the  certificates  were  illegally 
created,  they  were  of  value,  and  under  the  law  of  Missouri 
constituted  a  valuable,  consideration  for  the 'notes  given. 
In  any  view,  the  notes  which  were  executed  being  sanctioned 
by' law,  and  consequently  valid  even  without  consideration, 
cannot  be  less  so,  when  given  for  the  certificates.  I  am 
therefore,  inclined  to  say,  not  without  great  hesitation,  as  I 
differ,  with  the  majority  of  the  court,  that  the  judgment 
should  be  affirmed  on  this  ground. 

In  the  first  place,  then,  from  the  consideration  which  I  have 
been  able  to  give  this  case,  I  am  not  convinced  that  the  cer- 
tificates issued  by  the  state  of  Missouri  were  bills  of  credit, 
within  the  meaning  of  the  constitution.  And  unless  my  con- 
viction was  clear  on  this  point,  my  duty  and  inclination  unite 
to  sustain  the  judgment  of  the  supreme  court  of  Missouri. 
And  secondly,  as  has  been  shown,  it  appears  to  me,  that  the 
contract  on  which  this  action  is  founded  is  not  void ;  even 
admitting  that  the  certificates  were  bills  of  credit^ 

All  questions  of  power,  arising  under  the  constitution  of 
the  United  States,  whether  they  relate  to  the  federal  or  a  state 
government,  must  be  considered  of  great  imporOince.  The 
federal  government  being  fqrmed  for  certain  purposes,  is 
limited  in  its  powers,  and  can  in  no  case  exercise  authority 
where  the  power  has  not  been  delegated.  The  states  are 
sovereign ;  with  the  exception  of  certain  powers,  which  have 
been  invested  in  the  general  government,  and  inhibited  to 
the  states..  No  state  can  coin  money,  emit  bills  of  credit, 
pass  ex  post  facto  laws,  or  laws  impairing  the  obligation  of 
contracts,  4^.  If  any  state  violate  a  provision  of  the  con- 
stitqUon,  or  be  charged  with  such  violation  to  the  injury  of 
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pfiyita  rightii^  the  qpeiition  is  made  before  this  tribanal  $  to 
wbom  -all  such  questions,  under  the  cohstittition,  of  right 
Mong.  Ih  socha  case^  this  court  is  to  the  state,  what  its 
own  supreme  "court  lydtild  be,  where  the  constitutioDality  of 
a  law  wa4  questioned  under  the  constitution  of  the  etate. 
And  within  the  delegatioa  of  poWer,  the  decision  of  tlus 
court  is  as  filial  add  conclusive  on  the  slat^,*  mb  would  be  the 
decision  of  its  own  court  in  the  case  stated^ 

That  distinct  sovereignties  cbold  erist  under  one  govern- 
:ittent,  emanliting  from  the  same  people,  was  a  phenomenon 
in  the  poUtieal  world,  which,  the  wisest  statesmen  in  Europe 
icoold  not  comprehend ;  and  of  its  practicability  many  in  our. 
own.  cotiotry  entertained  the  most  serious  doubts.  Thus  far 
ibo  friends  of  liberty  have  had  great  cause  of  triiia^ph  in  the 
success  of'tbe  principles  upon  which  our  government  r^sts. 
But  all  musjt  admit  that  the  purity  and  permanency/6f  this 
system  depend  on  its  faithfal  administration.  Tbie  states 
and  the.  federal  governnient  have  ih^iir  respective  orbits; 
witbrii  which  each  must  revolve.  If  either  cross  the  sphere 
;bf  the  *pther,  ihe  faariQOliy  of  the  system  is  destroyed,  and 
its  slfength  is  impaired.  It  would  be  as  gross  usurpation 
on  the  part  of  the  federal  government^  to  interfere  with  istate 
rights,  by  an  exercise  of  powers  not  delegated  $  as  it  would 
be  for  a  state  to  interpose  its  authority  against  a  law  of  the 
uiifiom 

The  judiciary  of  a  state,  in  all  cases  brought  before  them, 
have  a  right  to  decide  whether  or  not  an  act  of  the  federal 
governinent  be  constitutional,  tbe  same  as  thi^  have  a  right 
to  determine  on  the  constitutionality  of  an  act  under  the 
state  constituiion :  but,  in  all  such  cases,  this  tribunal  may  su- 
pervise the  decisions.  It  is  often  a  difiicult  matter  to  define 
the  limitations  of  the  legislative,  the  executive,  and  the  ju- 
dicial powers  of  a  state ;  and  this  difiiculty  is  greater  in 
defining  the  limitations  of  the  federal  government.  In  both 
cases,  the  respective  constitutions  must  be  looked  to  as  the 
source  of  power;  but  in  the  latter,  it  is  often  necessary  to  de- 
terii(iine  opt  only  whether  the  power  be. vested,  but  whether 
it  is  inhibited  to  (he  state.  Some  powers  in  the  general 
government  are  exclusive  ;  others  concurrent  with  the  states. 
The  experience  of  many  years  may  be  necessary  to  estab- 
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lish,  by  practical  illuatn^tions,  the  exact  bpundaries  of  these 
powers,  if  indeed  they  can  ever  be  clearly  and  satisfactorily 
defined.  Like  the  colours  of  the  rainbow,  they  seem  to  in- 
termix, so  as  to- render  a  separation  extremely  difficnlt,  if 
not  impracticable.  By  the  exercise  of  a  spirit  of  mutual 
forbearance,  the  line  may  be  ascertained  with  sufficient,  pre- 
cision for  all  practical  purposes.  In  a  state,  where  doubts 
exist  as  to  the  investiture  of  power,  it  should  not  be  exer- 
cised, but  referred  to  the  people ;  in  the  general  government, 
should  similar  doubts  arise,  the  powers  should  be  referred 
to  the  states  and  the  people. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  supreme  court  of  the  state  of  Missouri,  for 
the  first  judicial  district,  and  was  argued  by  counsel ;  on  con- 
sideration whereof,  this  court  is  of  opinion,  that  there  is  error 
in  the  rendition  of  the  judgment  of  the  said  court  in  this, 
that  in  affirming  the  judgment  rendered  by  the  circuit  court 
for  the  county  of  Chariton,  that  court  has  given  an  opmion 
in  favour  of  the  validity  of  the  act  of  the  legislature  of  Mis- 
souri, passed  on  the  27th  of  June  1821,  entitled  ^*  an  act  for 
the  establishment  of  loan  offices,*'  which  act  is,  in  the  opi- 
nion of  this  court,  repugnant  to  the  constitution  of  the 
IJnited  States ;  whereupon  it  is  considered  by  the  court,  that 
the  said  judgment  of  the  said  supreme  court  of  the  state  of 
Missouri  for  the  first  judicial  district  ought  to  be  reversed 
and  annulled;  and  the  same  is  liereby  reversed  and  annulled  ;• 
and  the  cause  remanded  to  that  court,  with  directions  to  en- 
ter judgment  in  favour  of  the  defendant  to  the  original  action. 


Vol.  IV.— 3  I 
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Hsmtf  HoLunoswoRTH,  Hsir  of  Lsvi  HbujNCMwosTEt  Amfi- 
LAivT  o;r.  Phujp  Babboub  and  otbkxs,  Appkllsxs. 

H.  entered,  with  the  proper  sacyeyor  fox  the  dictrict  of  Kentaeky*  forty-five 
.  thooMDd  acrei  of  land,  hi  the  county  of  Wishingtoo  in  that  state,  by  virtii^ 
of  treasary  warrantf .  A  aarrey  iiraa  made  tlierdon  in  1786,  and  i  patent  lor  1H0 
land  issued  to  H.  in  1797.  The  warrants  were  parehased  by  'this  ancestor  of 
the  confplainaot,  by  a  parol  agreement 'with  K  previous  to  tfieir  entry.  Be- 
fore this;:agreement  H.,  in  connection  with  a  person  who  owned  other  war<^ 
rants,  hid  made  an  agreement  with  S.  to  locate  their  respective  warrents,  which 
agreement  was  ntified  by  Jthe  complainant,  who  paid  a  sum  of  money  to  8. 
for  fees  of  patenting,  vnd  agreed  to  mike  S.  a  liberal  compensation  for  his  seiv 
vices;  and  S.  located  and  surveyed  under  the  warrants,  forty-five  thoosend 
acres,  retura'ed  the  surveys, to  the  oflBee,  and  paid  the  fees  of  oflBce.  The 
locating  and  surveying  of  the  ti:arrantf,  and  all  the  necessary  atepe  for  com- 
pleting the  title,  were  don^  by  S.,  who  was  employed  first  by  H.,  and  aficrwards 
by  the  complainant,  who  paid  in  money  for  the  same.  H.  being  deceased,  and 
having  made  no  conveyance  of  the  legal  title  to  the  lands,  the  complainant 
filed  a  Ull  in  the  cwunty  of  Washington,  '*  sgainst  the  unknown  heirs  of  H." 
and  in  1816  a  decree  was  made  by  that  court,  for  a  conveyance  of  tiie  iand^  ^^ 
the  unknown  hehs,  or  in  their  default  by  a  commiAsioner,  appointed  iu  flie -de- 
cree to  make  the- same.  Held,  that  the  conveyance  was  not  authorised  by  the 
laws  of  Kentucky,  in  force  at.the  time  of  the  decree. 

By  the  general  law  of  the  land,  no  court  is  authorif  ed  to  render  a  judgment  or 
decree  against  any  one,  or  his  .estate ;  until  after  due  notice  by  service  of  pro- 
cess to  appear  and  defend.     [472] 

The  acts  of  the  assembly  of  Kentucky  authorising  proceedlnip  agafaist  absent  de^ 

'  fondants  referred  to  and  ezammed.    [472] 

The  statute  under  which  the  proceedings  of  the  complainants  in  this  case  were 
instituted,  authorised  the  court  to  make  a  decree  for  a  conveyance  in  a  suit 
for  such  a  conveyance,  only  in  the  case  in  which  the  complainant  claims  the 
land  as  locator,  or  by  bond  or  other  vntirumafit  tn  writing.    [478] 

The  claim  of  *<  a  locator*'  is  peculiar  to  Kentucky,  andf  has  been  univetsally 
understood  by  the  people  of  the  country  to  signify  that  compensation  of  a  por- 
tion of  the  land  located,  agreed  to  be  given  by  the  owner  of  the  warrant,  to  the 
locator  of  it  for  his  services.    [473] 

The  record  of  proceedings  against  <*  unknown  hehs,**  is  no  evidence  that  any  such 
heirs  existed  \  and  the  decree  and  deed  made  in  pursuance  of  it-,  cannot  avail  to* 
pass  any  title  without  some  evidence  that  there  were  some  hetrs.     (47T] 

APPEAL  from  tlie  circuit  court  of  the  district  of  Ken- 
tucky. 

The  case  is  fully  stated  10  the  opinioiv  f\f  t|)e  court. 

The  cause  was  argued  by  Mr  Sheflfey  for  the  appellants^ 
and  by  Mr  Wickliffe  for  the  appellees. 
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Mr  JostiK^e  Baldwin  delivered  the  opinion  of  the  Court 

This  wcis  a  bUl,£led  on  the  equity -side  of  the  oourt,  by  the 
appellanU,  setting  forth,  that  on  the  Sl8tt)f  February  1784,  a 
certain  John  Abel  Hamlin  entered,  with  the  proper  surveyor 
for  the  district  of  Kentucky,,  forty -five  thousand  acres  of 
land,  lyinji^  in  the  county  of  Washington  ;  by  virtue  of  sun- 
drv  treasury  lyarrants;  issued  by  the  stale  of  Virginia.  That 
a  survey  was  made  tnereon,  on  the  18th  of  I^pnl  1786 ;  and 
a  patent  is^ded  the  8th  of  June  1798,  to  the  said  John  Abel 
Hamlin.  That  previous  to  the  date  of  such  entry,  the  com- 
plainant had  purchased  from  the  said  Hamlin  the  warrants 
on  which  the  entry  and  surveys  had  been  made,  for  the; 
sum  of  three  thousand  seven  hundred  dollars;  which  he 
paid.  That  although  the  entries,  survey  and  patent  were 
in  the  name  of  said  Hamlin,  they  were  for  the  benefit  of 
the  complainant;  who  alleged  the  equitable  title  thereto  as 
belonging  to  him.  That  Hamlin  being  dead,'  withqut,havin|p 
made  a  conveyance,  the  complainant,  in  1814,  exhibited 
Ibis  bill  in  chancery,  in  the  circuit  court  for  the  county 
of  Washington,  against  the  unknown  Keirs  of  said  Hamlin  ; 
and  obtained  a  decree  of  said  court,  ordering  them  to  <;on- 
?ey  to  him  the  legal  title  of  said  lands,  by  a  day  named  in 
said  decree;  in  default  whereof  the  court  appointed  ,a  com- 
missioner for  that  purpose,  who,  by  deed  approved  by  the 
court,  conveyed  the  same  to  the  complainant  on  the  J  5th  of 
August  1815:  by  virtue  of  which  decree  and  conveyance, 
he  became  vested  with  the  right,  title  and  interest  of  said 
Hamlin  ^o  all  the  lands  embraced  in  the  patent  of  the  com- 
monwealth to  him. 

The  bill  then  sets  forth,  that  the.  defendants,  sixty-six  in 
number,  had  obtained  grants  of  various  portions  of  the  land 
patented  to  Hamlin,  and  were  iq  possession  of  the  same,  by 
virtue  of  warrants,  entries  and  surveys  adverse  to  his :  and 
concludes  with  a  prayer  against  the  appellees,  the  respond- 
ents below,  that  they  may  be  compelled  to  convey  to  the 
complainant  the  land  claimed  by  them  respectively  under 
their  patents,  which  were  elder  than  the  one  to  Hamlin. 

In  support  of  the  allegations  of  his  bill,  tUe  complainant 
produced  the  entries,  survey  8(nd  patent  before  mentioned, 
but  ofiered  no  evidence  of  any  contract,  written  or  parol 
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between  bim  and  Hamlin  for  the  aale  of  these  lands ;  and 
did  not  attempt  to  rest  his  claim  to  hold  the  title  of  I^mlin 
on  any  other  aathority  than  the  decree  of  the  circuit  coort 
of  Washington  county,  and  the  deed  of  the  commissioner  ap- 
pointed t6  execute  the  conveyance  to  him  of  the  lands  in- 
cluded in  the  patent.  In  the  court  below,  the  defendants,  in 
their  answers,  made,  various  objections  to  the  entries  on  Ham- 
lin's warrants  :  set  up  title  in  themselves,  by  the  patents,  un- 
der which  they  claimed ;  and  their  long  possession  of  the  lands 
within  their  respective  surve}Es^  for  a  period  in  many  of  the 
cases  exceeding,  and  in  few  falling  short  of  the  period  pre- 
scribed by  the  act  of  limitation. 

Jf  this  court  entertained  a  doubt  of  the  validity  of  the  de- 
cree rendered  by  the  circuit  court  of  the  county  of  Wash- 
ington, ordering  a  conveyance  of  the  title  of  Hamlin  in  the 
lands  in  question  to  HollingswcHlh,  we  should  feel  it  our 
duty  to  enter  into  the  consideration  of  all  the  questions  aris- 
ing on  the  bill,  answer,  and  exhibits  in  this  case. 

When  the  case  was  first  reached  oh  the  calendar,  no 
counsel  appeared  on  the  part  of  the  appellants.  The 
counsel  of  the  appelleea  brought  the  case  before  the  court, 
and  presented  the  various  points  which  arose  at  the  hear- 
ing in  the  circuit  court ;  beginning  with  the  first  in  order, 
the  right  of  Hollingsworth  to  put  himself  in  place  of  Ham- 
lin, as  to  a  remedy  against  the  appellants.  He  was  in- 
formed by  the  court,  that,  as  then  advised,  they  did  not  wish 
to  hear  him  on  the  other  points.  Counsel  afterwards  appear- 
ing for  the  appellants,  and  requesting  to  be  heard,  the  court 
directed  an  argument  on  what  then  appeared  to  them  the 
turning  question  on  the  whole  case.  We  have  carefully 
weighed  the  reasons  urged  for  a  reversal  of  the  decree  of 
the  court  below  on  that  ground,  and  still  retain  the  opinion 
formed  on  the  ex  parte  argument ;  that  the  decree  in  the 
case  of  Hollingsworth  against  the  unknown  heirs  of  Ham- 
lin, and  the  deed  executed  by  the  commissioners  pur- 
suant thereto,  was  void,  and  wholly  inoperative  to  transfer 
any  title;  and  that  Hollingsworth,  or  his  heir,  had  no  right  to 
call  on  the  appellees  to  transfer  their  prior  legal  title  to  him, 
as  representing  Hamlin  6t  his  heirs.  That  be  the  title  of  the 
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appelleet  good  or  bad,  the  complaiiiant  bad  no  equity 
against  them.  Being  a  itranger  to  Hamlin's  title,  he  had  no 
right  to  any  conveyance  to  himself,  or  any  relief  sought  for 
by  tbebill  now  under  the  consideration  of  the  coart. 

The  original  bill  against  the  nnknown  beirs  of  Hamlin, 
thus  deduces  the  complainant's  right  to  a  decree  for  the  cpn- 
▼eyance  of  the  legaL  title  vested  in  Hamlin  01^  his  beirs 
by  the  entries,  survej,  and  patent  before  referred  to  3 — ^Tbat 
Hamlin  was  indebted  to  -the  complaiiiant  in  the  sum  of 
about  four  thousand  dollars  by  boolt  account;  that  he  had 
sibsconded,  add  connplainjomt  took  a  writ  of  attachment 
against  bis  effects,  out  of  the  court  of  common  pleas  of  the 
county  of  Philadelphia,  of  September  term.  1784;  that  in 
execution  of  that  writ- the  sheriff  broke  open  the  counting 
bouse  of  Hamlin,  but  found  no  property  therein  except  thirty- 
nine  Virgipia  warrants  for  ninety  thousand  acres  of  land,  of 
which  he  took  possession,  but  made  no  return  of  them  on  tbe. 
writ :  that  Hamlin  some  time  afterwards  returned  to  Phi* 
ladelphta,  being  wholly  insolvent,  and  proposed  to  com- 
.plainant  that  he  should  take  the  warrants  for  the  sum  of 
three  thousand  seven  hundred  dollars,  to  which  he  assented, 
and  gave  Hamlin  a  credit  to  that  amount  on  the  account ; 
that  the  warrants  were  accordingly  deliveied  to  the  com- 
plainant, but  without  any  transfer  or  assignment  in  writing. 
That  before  the  circumstances  of  Hamlin  became  desper- 
ate, he   had,  in  co-operation  with  a   person  who  owned 
some  Virginia  wacrants,  made  an  agreement  with  Benjamin 
Stevens  of  New  Jersey,  to  locate  their  respective  warrants ; 
which  agreement  was  ratified  by  the  complainant,  who  paid 
to  Stevens  one  hundred  and  twenty-three   pounds  eight 
shillings  and  nine  pence,  Pennsylvania  currency,  for  fees  of 
patenting,  d&c.  and  further  agreed  to  make  Stevens  a  liberal 
compensation  for  his  personal  labour;  and  he  then  com- 
menced the  business  of  locajling,  surveying,  &c. :  that  Ste- 
vens made  entries  and  executed  surveys  of  forty-five  thousand 
acres  (the  lands  in  controversy) ;  returned  the  plats  and  cer- 
tificates of  survey  to  the  register's  oflice,  and  paid  the  fees 
of  oflice. 
It  thus  appearing  from  the  complainant's  allegations  in 
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bis  bin,  that  the  locatiog  and  mrveying  of  the  warranto,  and 
all  the  steps  necessary  to  the  completion  of  the  title  were 
done  by  Stevens,  who  was  employed  for  that  purpose,  first 
by  HamKn,  aqd  afterwards  by  himself^  and  that  his  services 
were  compensated  by  money;  it  becomes  unnecessary  to 
consider  the  other  matters  set  forth  by  the  complainant.  Net 
being  a  ^'locator''  of  these  lands,  and  showing  the  location  to 
have  been  made  by  another;  he  excluded  himself  from  all 
pretence  of  claiming  a  right  to. proceed  as  such  against'  the 
unknown  heirs  pfllamlin. 

The  circuit  court  of  Washington  county  could  take^  cog- 
nizance of  the  case  presented  to  them  by  the  complainant, 
by  no  principle  of  the  common  law,  or  rule  of  a  court  of 
equity.  Their  powers  todo  so  must  be*  conferred  by  some  law 
of  Kentucky,  within  which  the  complainant  must  have 
brought  himself,  or  the  proceedings  would  be  void  for  want 
of  jurisdiction  in  the  court.  As  this  court  fully  concurs 
with  the  views  taken  of  this  course  by  the  late  learned 
and  lamented  Mr  Justice  Trimble,  who  pronounced  the 
decree  of  the  circuit  court  in  a  very  lucid  and  elaborate 
opinion,  returned  with  the  recorjd;  we  deeni  it  wholly  unne- 
cessary to  do  more  than  to  refer. to  it  os  containing  ihe  rea- 
sons of  the  decree,  which  wc  unanimously  approve. 

"This  is  a  controverb-y  for  land  under  conflicting  adverse 
titles.  The  complainant  claims  the  land  by  virtue  of  two  en- 
tries, made  with  the  surveyor  of  Washington  county  on  the 
23d  of  February  1784,  in  the  name  of  John  Abel  Hamlin;  an 
inclusive  survey  of  these  entries  made  on  the  12th  day  of 
April  1786;  a  grant  issued  thereon  to  John  Abel  Ham- 
lin on  the  8th  day  of  June  1797;  and  a  deed  of  conveyance 
made  by  a  commissioner  on  behalf  of  the  unknown  h&irs  of 
John  Abel  Hamlin  to  the  complainant,  in  obedience  to  and 
in  pursuance  of  a  decree  of  the  circuit  court  for  the  county 
of  Washington.  The  defendants  claimed  the  land  under  and 
by  virtue  of  sundry  entries,  surveys  and  grants,  elder  than 
the  grant  to  John  Ab^l  Hamlin.  The  defendants^  in  their 
answers,  controvert  the  validity  of  John  Abel  Hamlin's 
entries ;  insist  that  John  Abel  Hanriin  and  his  heirs,  if  he  left 
any,  were  aliens,  incapable  of  tcking,  holding,  or  conveying 
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real  estate ;  deny  that  John  Abel  Hamlin  left  any  heirs  to 
inherit  his  title :  and  deny  that  the  complainant  has  any  in-^ 
terest  in  or  title  to  the  estate  of  John  Abel  Hamlin  in  the 
premises.  They  further  rely  on  their  elder  legal  titles ;  insist 
upon  the  validity  and  superiority  of  the 'several  entries  under 
which  they  hojd  ;  and  in  bar  of  the  relief  sought  by  the  bill, 
allege  they  have  had  upwards  of  twenty  years  adverse. pos- 
session of  the  land  in  controversy,  prior  to  the  institution  of 
this  suit. 

^^  It  is  argued  for  the  defendants,  mat  the  decree  of  the 
Washington  circuit  court  is  void ;  and  lliat  no  title  passed  by 
it,  and  the  commissioner's  deed  made  in  pursuance  of  it,  to 
the  complainant. 

"  It  must  be  conceded,  that  if  the  decree  is  void,  the  com-, 
missioner's  deed,  made  by  its  authority,  can  pass  nothing  to 
the  complaiinant. 

**  This  court  disclaims  all  authority  to  revise  or  correct 
the  decree,  on  the  ground  of  supposed  error  in^the  court  Who 
pronounced  the  decree.  The  principle  is  too  well  settled, 
and  too  plain  to  be  codtrovertcd,  that  a  judgment  or  decree 
pronounced  by  a  competent  tribunal  against  a  party  having 
actual  or  constructive  notice  of  the  pendency  of  the  suit,  is 
to  be  regarded  by  every  other  co-ordinate  irihnnBl ;  and  that 
if  the  judgment  or  decree  be.  erroneous,  the  error  can  be 
corrected  only  "by  a  superior  appellate  tribunal.  The  lead- 
ing distinction  is  between  judgments  and  decrees  merely 
void,  and  such  as  .are  voidable  only:  the  former  are  bind- 
ing no  where;  the  latter  every  where,  until  reversed  by 
a  superior  authority.  Upon  general  principles,  the  de- 
cree of  the  Washington  circuit  court  must  have  the  same 
force  and  effect,  and  none  other  in  this  court,  than  it  would 
or  ought  to  have  in  any  circuit  court  of  the  state.  Al- 
though these  principles  are  unquestionable,  the  correct 
application  of  them  to  this  case  .is  attended  with  no  little 
difficulty. 

<*  The  jsuit  and  decree  is  against  the  unknown  heirs  of 
John  Abel  Hamlin.  Instead,  of  personi^l  service  of  process 
upon  the  defendants  in  the  suit,  an  order  of  publication  was 
made  against  them }  and  upon  a  certificate  of  the  publication 
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of  this  Qrder  for  eight  weeks  succesfliTely  in  an  eotlioriMd 
oewspnper  being  produced  apd  filed  ii|  the  eante,  the  bill 
waf  taken  pro  confeiio ;  «nd  at  the  neit  •occeedingtenn  the 
final  decree  wa»  entered,  directing  the  coovejaoce  oflbe 
land  ti»  the  complainatot. 

** The  epunflel  for  thedefendaiitt  in  this  caoae  have  tog- 
ge«ted  several,  irregularities  in  the  proceedings  in  that 
cause;  and  insist,  the  court  had  no  legal  authority  to  prcK 
Qounce  any  decree  therein.  The  coBuplainanCs  cponael 
contend,  that  the  proceedings  vere  jhad  io  pytaoanoe  of  the, 
several  acts  of. assembly  concernrng  absent  drsfendants :  and 
that  jf  any  irregularities  have  intervened  in  the  progress  of 
the  suit,  the  proceedings  and  decree  are  at  most  onfy, erro- 
neous :  but  that  the  coiirx  having  jurisdieli<»  and  authority, 
by  the  laws  of  the  states  to  pronDunoo  a  deciee  for  a  con- 
veyance of  land  lying' within  the  cponfy;  .the  decrae.  how^ 
ever  irregular  it  may  be^  is  not  void^ 

"  This  argument  renders  it  necessary  to  examine  the  se> 
veral  acts  of  assembly  authorising  proceedings,  against  ab- 
sent defendants :  for,  by  the  general  law4>f  tie  land,  nof  comt 
is  authorised  to  render  a  judgment  or  decree  against  any  one 
or  his  estate,  until  alter  due  notice  by  service  ^f  process  to 
appear  and  defend.  This  principle  is  dictated  by  natural 
justice ;  and  is  only  lo^e  departed^  from  in  cases  expressly 
warranted'  by  laW)  and  excepted  out  of  the  general  rule.  ' 

''The  first  act  of  assembly  is  the  act  of  the  19th  of  Decem- 
ber 1726,  copied  from  the  pre-existing  laws  of  Yirginif. 
Thai  act  provides  for  the  case  where  a  suit  in  chanoery  ilr 
eommenced  *  against  any  defendant  or  defendant^»  who  are 
out  of  this  commonwealth,  and  others  within  4Jie  same  iiav- 
ing  in  their  bands  effects  of,  or  otherwise  indebted  to  tibe 
absent  defendant/  &c. ;  and  the  second  section  aothoriaes  the 
court,  in  such,  cases,  to  have  publication  made  two  months 
successively  in  an  authorised  newspaper,  and  if  the  nbeisn- 
tee  still  fails  to  appear,  to  proceed  to  decree,  dtc.  This  act 
manifestly  applies  only  to  cases  of  debt  or  dntiei  personal; 
for  the  satisfaction  of  which,  the  debts  or  eActs  of  the  ab- 
sent debtor  are  attached,  or  enjoined  ipi  the  hands  of  the  re- 
sident party.    The  next  act  of  assembly,  in  oidotof  tinm,  is 
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the  act  of  tbe  16th  of  December  1802.  The  third  Bection 
of  this  act  provides,  that  ^  where  any  person  or  persons, 
their  heirs  or  assigDS,cIaim  land  as  locator,  or  by  bond  or  other 
iostromeDt  in  writing,  they  may  institute  a  suit  in  equity, 
baTing  jurisdiction  in  such  cases ;  and  where  the  party  hav- 
ing died,  and  the  legal  title  descended  to  his  heirs,  Ibe  com- 
plainant may  proceed  to  obtain  a  decree  for  tbe  land,  though 
the  particular  names  of  the  heirs  be  unknown,  and  not  par- 
ticalarly  n^ied  in  the  suit;  although  they  may  be  residenU 
of  this  commonwealth  or  not;  but  in  such  cases,  it  shall  be 
advertised  eigU  wmkM  in  one  of  the  gazettes  of  this  state, 
requiring  such  heirs  or  representatives  to  appear  and  make 
defence.'  This  statute  Authorises  the  court  to  proceed  to 
decree  after  publication,  only  in  the  cases  ib  which  the 
complainant  claims  the  land  sued  for  in  his  bill  as  loccttor 
only,  or  by  hand  or  aiher  ingirvmefd  in  fDriiing. 

*^  We  must  then  look  into  the  bill  of  Holftngsworth  against. 
the  nnknown  heirs  of  John  Abel  Hamlin,  to  see  if  the  com- 
plainant in  that  case  claimed  the  land  as  locator,  or  by  bond 
or  other  instrument  in*  writing.  Upon  an  inspection  of  the  bill 
it  is  manifest,  that  the  complainant  in  that  case  did  not  claim 
tbe  land  by  bond  or  other  instrument  in  writing.    The  bill 
does  not  pretend  that  the  complainant  held,  or  ever  did  hold, 
any  instrument  of  writing ;  on  the  contrary, 'he  shows,  nega- 
tiTely,  that  he. did  not.  He  alleges  that  he  made  a  parol  agree- 
liient  with  Hapilin  for  the  warrants,  after  the  return  of  his 
attachment  against  Hamlin  to  the  court  in  Philadelphia,  in 
1784 ;  and  that  the  warrants  were  afterwards  delivered  to  him, 
in  pursuance  of  that  agreement,  by  the  sheriff,  who  had  seized 
them  at  tbe  time  he  levied  the  attachment  on  some  of  Ham- 
lin's eflRscts;  but  that  the  warrants  were  not  returned  as 
levied  on.    The  bill  shows  he  did  not  claim  as  locator,  in 
the  sense  of  the  term.    Tlie  claim  as  locator,  and  the  terms 
in  which  it  is  expressed,  are  peculiar  terms  in  Kentucky. 
In  early  times,  many  contracts  were  made  between  warrant 
holders  and  others,  by  which  those  others  agreed  to  locate 
the  warrants  for  a  portion  of  the  land  secured  by  location  ; 
and  in  manj  other  cases,  one  man  located  the>  warrants  of 
another  without  any  special  agreement  as  to  compensation, 
You  IV.— 3  K 
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but  with  aD  expectation  of  receiving  as  compensatioo  ^e 
portion  of  land  usually  given  for  such  services.  The  phrase, 
Vclaim  as  locator,'  grew  out  of  this  state  of  things ;  and  has 
been  universally  understood  by  th^  peop^e  of  the  country  to 
signify  the  compensation  of  a  portion^  of  the  land  located 
agreed  to  be  given  by  the  owner  of  the  warrant  to  the  loca- 
tor of  it  for  his  services.  The  term  is  believed  never jto  have 
been  used  in  any  other  sense,  or  as  signifying  the  acquisi- 
tion of  property  by  any  other  species  of  contract,  than  a 
contract  to  locate  for  a  portion  of  the  land.  'According  to 
weli  settled  rules  of  construction,  the  language  of  .the  statute 
must  be  understood  in  this  its  popular  acceptation. 

^^The  order  of  publication  in  the  case  of  Levi  Hollings* 
worth,  against  the  unknown  heirs  of  John  Abel  Hamlin,  was 
made  at  the  November  term  of  the  Washington  circuit  court, 
in  the  year  1813;  proof  of  the  publication  of  the  order,  eight 
weeks  successively  iq  the  Bardstown  Repository,  was  made 
on  the  4th  of  April  1814;  and  at  the  August  .term,  in  the 
year  1814,  the  final  decree  was  rendered  in  the  cause. 
These  dates  ajre  important,  because  they  show  that  the  only 
remaining  act  upon  which  reliance  was  placed,  and  which 
passed  on  the  6th  of  February  1815,  is  subsequent  to  the  de- 
cree, and  cannot  apply  to  the  case.  The  acts  of  1796,  and 
of  1802,  already  noticed,  were  the  only  statutes  existing  at 
the  time  of  the  proceedings  and  decree,  in  the  suit -of  Hoi- 
lingsworth  against  the  unknown  heirs  of  John  Abel  Hamlin; 
which  authorised  the  courts  of  th.e  state  to  proceed  upon  or- 
ders of  publication  to  decree  against  absent  defendants. 

"  It  appears  clear  to  my  mind,  that  the  case  was  not  with- 
in the  provisions  of  either  of  the  statutes ;  and  that  the  order 
of  publication,' and  the  proceedings  and  decree  therenipon, 
were  wholly  unauthorised,  and  unwarranted  by  the  law  of 
the  land.  The  question  is,  is  the  decree  therefore  erroneous 
only,  or  is  it  simply  void. 

**  It  seems  difficult  to  escape  from  the  conclusion,  that  if 
the  order  of  publication  was  wholly  unwarranted  by  law,  the 
publication  is  as  if  it  had  never  been  made.  Even  in  cases 
expressly  authorised  by  the  statute,  a  publication  b  only  a 
constructive  notice  to  the  party;  but  if  the  publication  in 
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the  particalar  case  be  unauthorised,  no  principle  is  perceiv* 
ed  upon  which  a  can  be  regarded  as  constrtictive  notice. 

'<  It  is  an  acknowledged  general  principle^  that  judgments 
and  decrees,  are  binding  only  upon  parties  and  privies.  The 
reason  of  the  rule  is  founded  in  the  immutable  principle  of 
natural  justice,  that  no  man's  right  should  be  prejudiced  by 
the  judgment  or  decree  of  a  court,  without  an  opportunity 
of  defending  the  right.  This  opportunity  is  afforded,  or  sup* 
posed  in  law  to  be  afforded,  by  a  citation  or  notice  to  ap- 
pear, actually  served ;  or  constructively,  by  pursuing  such 
means  as  the  law  may,  in  special  cases,  regard  as  equivalent 
to  personal  service.  The  course  of  proceeding  in  admiralty 
causes,  and.some  other  cases  where  the  proceeding  is  strictly 
ID  rem,  may  be  supposed  to  be  exceptions  to  this  rule. 

They  are  not  properly  exceptions :  the  law  regards  the  sei- 
zure of  the  thing  as  constructive  notice  to  the  whole  world ; 
and  all  persons  concerned  in  interest  are  considered  as  af- 
fected by  this  constructive  notice.  But,  if  these  cases  do 
form  an  exception,  the  exception  is  confined  to  cases  of  the 
class  already  noticed,  where  the  proceeding  is  strictly  and 
properly  in  rem,  and  in  which  the  thing  condemned  is  first 
seized  and  taken  into  the  custody  of  the  court.  The  case 
under  consideration  is  not  properly  a  proceeding  in  rem ; 
and  a  decree  in  chancery  for  the  conveyance  of  land  has 
never  yet,  within  my  knowledge,  been  held  to  come  within 
the  principle  of  proceedings  in  rem,  so  far  as  to  dispense 
with  the  service  of  process  on  the  party.  There  is  no  sei- 
zure nor  taking  into  the  custody  of  the  court  the  land,  so  as 
to  operate  as  constructive  notice.  Constructive  notice,  there- 
fore, can  only  exist  in  the  cases  coming  fairly  withirr  the 
provisions  of  the  statutes  authorising  the  courts  to  make 
orders  of  publication,  and  providing  that  the'  publication, 
when  made,  shall  authorise  the  courts  to  decree.  It  has 
been  already  shown  liiat  thi»--cftse  is  not  within  the  provi- 
sions of  any  staluio. 

"  It  would  sceni  to  follow,  that  the  court  acted  without 
authority;  and  that  the  decree  is  void  for  want  of  jurisdic- 
tion in  the  court.  But  if  not  void,  as  bein^  coram  non  judice, 
if   is  void  and  wlioiry  inr>ffectnal  to  tiind  or   prejudice  the 
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right's  or  Hamlin's  heirs,  against  whom'  the  decree  was  ren- 
dered; because  they  had  no  notice,  either  actual  or  construc- 
tive. 

''  The  principle  of  the  rule  that  decrees  and  judgments 
bind  only  parties  and  privies,  applies  to  the  case :  for  though 
the  unknown  heirs  of  Hamlin  are  affected  to  be  made  parties 
in  the  bill,  there  was  no  service  of  process,  nor  any  equiva- 
lent to  bring  them  before  the  court;  so  as  to  make  them,  in 
the  eye  of  the  law  and  justice,  parties  to  the  suit. 

"  The  case  of  Hynes  v$.  Oldham,  3  Monroe's  Reports,  was 
cited  to  prove  that  the  proceedings  in  the  case  of  Hollings- 
worth  v$,  Hamlin's  Heirs,  were  regular;  but  if  not  so,  that 
they  were  at  most  only  erroneous  and  not  void.  The  cases 
appear  to  me  to  be  essentially  different.  That  was  a  case 
within  the  jurisdiction  of  .the  statutes  authorising  publica- 
tions: the  publication  had  been  made,  and  the  only  objection 
was,  that  it  did  not  appear  that  an  affidavit  had  been  filed 
by  the  complainant  that  the.  particular  names  of  the  heirs 
were  unknown  to  him  before  making  the  order  of  publica- 
tion. It  was  decided  that  that  omission  might  have  been 
a  cause  of  revision,  or  of  reversal  upon  appeal  to  the  appellate 
court ;  but  that  the  decree  was  not  therefore  void. 

7  In  the  case  under  consideration,  the  law  did  not  author- 
ise publication  at  all.  It  is  a  case  in  which  the  court  had 
no  authority  to  pronounce  any  decree,  untiF  the  party  was 
served  with  process.  It  is  not  a  case  like  the  one  cited, 
where  there  is  an  irregularity  merely  in  the  manner  of  issuing 
or  awarding  the  notice  by  publication;  but  a  case  in  which 
notice  by  publication  is  wholly  unauthorised.  In  the  case 
cit^d,  the  court  of  appeals  admit  that  a  judgment  or  deciye 
rendered  against  a  party  without  notice  is  void,  and  an 
unauthorised  publication  cannot  be  regarded  as  notice;  and 
the  case  under  consideration,  is  as  if  no  attempt  to  give  no- 
tice had  been  made. 

"  There  is  an  obvious  distinction  in  reason  between  this 
Case  and;  the  case  where  there  has  been  personal  service  of 
irregular  or  erroneous  process.  In  that*case  the  party  has  no- 
tice in  part,  and  may,  if  he  will,  appear  and  object  to  or  waive 
the  irregularity ;  in  this,  the  publication,  being  unauthorised. 
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is  DOt  even  constructive  notice :  and  unless  the  proceedings 
are  considered  as  void,  the  injured  party  may  be  remediless. 

^*  There  is  another  ground,  on  which  it  may  well  be  ques- 
tioned, whether  the  complainant  has  m.ade  out  such  a  caise 
as  will  enable  him  to  set  up  and  assert  the  entries,  survey 
and  patent  of  John  Abel  Hamlin  against  the  defendants. 
The  act  of  assembly  of  1-602  authorises  a  decree  upon  an 
order  of  publication  against  heirs,  where  the  particular  names 
of  theJieirs  are  unknown.  ,  But  the  acts  of  sissembly  do  not 
declare,  that  it  shall  be  taken  for  granted  that  there  were 
heirs,  and  that  the  title  passed  by  descent  to  them ;  and  by 
the  decree  and  commissioners*  deed  should  pass  to  the  com^ 
plainant,  whether  any  such  heirs  existed  or  not.  The  mani- 
fest object  of  the  statute  was,  to  dispense  with  the  necessity 
of  inserting  the  particular  names  in  the  proceedings,  and  to 
substitute  in  the  stead  of  the  particular  names,  their  cha- 
racteristic description  of  heirs  of  the  decedent.  But  4t  is 
apprehended  the  record  of  the  proceedings  against  -  the 
unknown  heirs,  &c.  is  no  evidence  that  any  such  heirs  ex- 
isted, and  that  the  decree  and  deed,  made  in  pursuance  of  it, 
cannot  avail  to  pass  any  title-  to  the  complainant ;  without 
some  evidence  that  John  Abel-  Hamlin  left  heirs,  upon  whom 
his  estate  descended,  and  from  whom  it  could  pass  by  the 
commissioners'  deed  to  the  complainant.  There  ia  no  evi- 
dence in  this  case,  conducing  in  the  sligbtest  degree  to 
show  that  John  Abel  Hamlin  left  any  heirs  capable  of  in- 
heriting his  estate.  ,  There  is  nothing  for  the  complainant  to 
rest  upon  but  presumption.  Although  it  may  sometimes  be 
presumed  that  a  decedent  left  heirs  rather  than  that  he  left 
none ;  it  is  not  clear  to  my  mind  that  the  presumption  should 
be  indulged  in  a  case  like  this,  so  far  as  to  uphold  the  title 
of  the  cqmplainaot.  It  is  but  a  presumption  of  fact  in  any 
case,  and  like  other  presumptions,-  may  be  repelled  by  coun- 
tervailing facts  and  presumptions. 

*^  it  appears  that  John  Abel  Hamlin  was  a  foreigner  from 
France,  and  died  in  the  city  of  Philadelphia  about  the  year 
.1788.  The  complainants'  own  bill  against  the  unknown 
heirs  of  John  Abel  Hamlin,  contains  no  allegations  in  terms 
that  be  left  any  heirs  capable  of  inheriting  :  on  the  contra- 
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ry,  it  expresfily  alleges,  that  he  left  neither  wife  nor  child; 
and  that  after  much  inquiry,  no  person  could  be  found  who 
could  give  any  account  of  his  heirs.  Twenty-five  years 
intervened  between  the  death  of  John  A.  Hamlin  and  the  ex- 
hibition of  the  complainants'  bill  against  his  unknown  heirs 
in  the  Washington  circuit  court;  and  although  it  appears  that 
he,  until  his  death,  and  the  complainant  resided  in  the  city 
of  Philadelphia,  and  were  personally  known  to  each  other; 
no  heir  ever  appeared  to  claim  his  estate,  nor  did  HoUings- 
worth  ever  ascertain  the  existence'of  any  such  heir.  Nearly 
forty  years  have  transpired  since  the  death  of  Hamlin,  and 
no  heir  has  yet  been  heard  of.  Under  such  circumstances, 
if  the  presumption  that  Hamlin  left  heirs  is  not  absolutely 
repelled,  I  think  it  so  weakened,  that  the  courtv  ought  not 
to  rest  upon  it  as  sufficient  to  sustain  the  complainants'  title 
against  the  defendants,  who  have  tb'^  legal  title,  and  have 
been  lon^n  the  possession  and  enjoyment  of  it.  Even  the  in- 
dulgence of  a  general  presumption  tht  I  Hamlin  left  kindred, 
who,  if  citizend  of  the  United  States  or  of  France,  could  in- 
herit his  estate,  would  not  avail  the  complainant,  without 
going  the  full  length  of  presuming  also  that  such  kindred 
were  in  fact  citizens  or  Frenchmen.  The  presumption  that 
Hamlin  left  any  kindred,  citizens  of  the  United  States,  is 
strongly  repelled  by  the  statements  of.Hollingsworth's  bill 
in  the  Washington  circuit  court;  and  by  all  the  circumstan- 
ces of  the  case.  There  is  nothing  to  found  the  presumption 
upon,  that  he  left  heirs  who  were  French  citizens  in  1768, 
when  he  died.;  but  the  circumstance  that  he  had  emigrated 
from  Brittany  about,  or  previous  to  J  779:  tf  cit'cuiustance 
too  feebfe  to  justify  this  court  in  finding  the  fact  tc  be  so. 

*'  If  Hamlin  left  kindred  who  were  aliens,  and  t>el  mging  to 
any  other  nation,  they  could  take  nothing  by  descent,  and 
nothing  could  pass  from  them  to  the  complainant.  The 
objectipn  of  the  alienage  of  Hamlin  and  his  heirs,  regard- 
ing him  and  them  as  French  citizens  or  subjects,  has  not 
been  considered,  deeming  it  unnecessary  to  express  ony  opi- 
nion on  that  point.  Entertaining  the  opinion,  as  the  fore- 
going observations  have  shown,  that  the  complainant  has 
failed  to  show  himself  legally  invested  with  the  claim  and 
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title  of  John  Abel  Hamlio,  or  of  his  heirs,  if  he  left  any^  so 
as  to  enable  him  to  set  up  the  entries,  surveys  and  patent,  in 
the  name  of  John  A.  Hamlin,  against  the  legal  title  and  long 
possession  of  the  defendants ;  all  investigation  of  the  rela- 
tive merits  of  the  original  claims  is  necessarily  superseded.'' 
The  decree  of  the  circuit  court  dismissing  the  bill  of  the 
complainant  is  affirmed,  with  costs. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record,  from  the  circuit  court  of  the  United  States  for  the 
district  of  Kentucky,  and  was  argued  by  counsel ;  on  consi- 
deiation  whereof,  it  is  ordered,  adjudged  and  decreed  by 
this  court,  tliat  the  decree  of  the  said  circuit  court  in  this 
cause  be,  and  the  same  is  hereby  affirmed  witJb  costs. 
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TkM  SoOIXTY  fob  TH^  PBOFAeATlOR  0P  THB  OOSFBL  W  FoBUQll 

PuLTS  Plaihticffs  VS.  The  Towb  of  Pawlbt  ahp  Ovum 
Clabxs. 

EJeetmeot  to  neom  t  lot  of  knd,  bdag  die  first  di?i«loii  lot  laid  out  to  tbo  liglbt 
of  the  society  in  the  town  of  Pawlet.  The  plaintiflOi  are  described  in  the  writ 
as  ''  The  Society  for  the  Propagation  of  the  Gospel  in  Foreign  Parts,  a  cor- 
poration duly  established  in  England  within  the  dominions  of  tlie  king  of  the 
United  Kingdom  of  Great  Britain  and  Ireland,  the  members  of  which  society 
are  aliens,  and.subjects  of  the  said  king."  The  defendants  pleaded  the  gene- 
ral issoe  of  not  guilty.  The  general  issue  admits  the  competency  of  the  plain- 
tlflb.  to  sue,  in  the  corporate  capacity  in  which  they  liave  sued. 

If  the  defendants  meant  to  insist  on  the  want  of  a  coiporate  capacity  in  the  plain- 
tiA  to  sue,  it  should  have  been  insisted  Upon  by  a  special  plea  in  abatement 
or  bar.  Pleading  to  the  merits,  has-been  held  by  this  court  to  be  an  admission 
of  the  capacity  of  the  plaintiffs  to  sue.  TLa  general  issue  admits,  not  only 
the  competency  of  the  plaintiflb  to  site,  but  to  sue  in  the  particular  action  which 
they  bring. 

In  the  record  there  is  abundant  evidence  to  establish  the  r^^ht  of  the  corporation 
to  hold  the  land  in  controTeny.  It  is  given  to  them  by  the  royal  charter  of 
1761,  whieh  created  the  town  of  Pawlet.  The  society  is  named  aaaong  the 
grantees,  as  «  The  Society  for  Propagating  the  Gospel  in  Foreign  Parts  ;'*  to 
wbpm  one  share .  is  given.  This  Is  a  plain  recognition  by  the  crown  of  the 
existence  of  the  corporation,  and  of  its  capacity  to  take.  It  would  confer  the 
power  to  take  the  land,  even  if  it  had  not  previously 'existed. 

The  statiktes  of  limitation  l»f  Vermont  interpose  no  bar  to  the  institution  by  the, 
/Society  fpt  ibe  Propagation  of  the  Gospel,  fcc.  of  an  action  for  the  recovery  of 
the  land  in  controversy. 

1%e  plaintids  are  a  foreign  corporation,  the  members  of  which  are  averred  to  be 
aliens,  and  British  subjects ;  and  the  natural  presumption  is,  that  they  are  resi- 
,dents  abroad. 

The  act  of  the  legislature  of  Vermont,  which  prohibits  the  recovery  of  mesne  pro- 
fits In  certain  cases,  applies  to  the  claims  to  such  profits  by  the  plaintiA  in  thb 
suit ;  and  the  provisions  of  the  treaty  of  peace  of  1T8S,  and  tlioee  of  the  treaty 
If  Ith  Great  B^tain  in  1794,  do  not  interfere  with  the  provisions  of  that  act. 
The  law  has  prescribed  the  restrictions  under  which  mesne  profiu  shall  be  re- 
dbveied;  and  these  reetiictions  are  obligatory  on  tlie  citizens  of  the  state. 
The  plaintiff  takOrthe  benefit  of  the  sUtutq  remedy  to  recover  their  tight  to 
tl|e  land ;  and  th^  must  take  the  remedy  with  all  the  statute  restrictions. 

THIS  CftttBQ  was  cortified  to  thit  court  from  the  circuit 
court  of  tbe  United  .States  for  ihe_  district  of  Vennont ;  the 
judges  of  that  court  Mng  opposed  in  opiQiod  on  certaio 
questions  oi^  law.  which  arose  at  the  trial. 

The  action  was  jtn ^ejectment,  brought  to  recover  ''the 
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firBt  division  lot  laid  oat  to  the  right  of  said  society  inPaw- 
lety  contaiDiDg  fifty  acres.'' 

The  cause  was  tried  at  October  term  1828 ;  and  after  the 
testimony  on  both  sides  was  closed  the  jury  were  dischargied, 
upon  the  disagreement  of  the  judges  of  the  court,  on  the 
several  points  herein  stated,  arising  upon  the  facts  agreed 
m  the  case,  and  stated  by  th^  counsel  for  the  parties.  The 
facts  agreed  were, 

On  tho  26th  day  of  August  1761,  George  IIL,  then  king 
of  (treat  Britain;  by  Benning  Wentworth,  Esq.  governor 
of  the  then  province  of  New  Hampshire,  made  the  grant  or 
charter  to  the  town  of  Pawlet  -aforesaid,  particularly  de> 
scribing  the  boundaries  thereof  to  the  grantcc5t,  whoso  namea 
are  entered  on  said  grant,  their  heirs  and  assigns  for  ever ;  to 
be  divided  to  and  among  them,  into .  sixty^eight  shares. 
Among  the  grantees  whose  names  are  entered  ia  the  said- 
charter,  is  *'  one  whole  share  for  the  Society  for  the  Propa- 
gation of  the  Gospel  in  Foreign  Parts.'  A  copy  of 'the 
charter  was  filed  among  the  proceedings. 

And  afterwards,  on  the  16th  of  April  1795,  Ozias  Clarke 
executed  the  counterpart  of  a  lease  to  the  selectmen  of  the 
town  of  Pawlet,  for  the  time  being,  for  and  on  behalf  of  said 
town,  his  heirs,  executors,  administrators  and  assigns,  of  the 
tract  of  land  mentioned  in  the  .plaintiffs'  declaration,  de- 
scribed as  follows,  to  wit:  all  that  .tract  of  land,  situate, 
lying  and  being  in  Pawlet  aforesaid,  known  and  distinguish- 
ed by  being  the  first  division  fifty  acre  lot,  laid  out  to  the 
right  known  by  the  name  of  the  Society,  or  Propagation 
Right,  to  have  tod  to  hold  the  demised  premises,  with  the 
privileges  and  appurtenances  thereto  belonging,  &c.  from 
the  16th  of  April  1795,  and  onwards  as  long  as  trees  grow 
and  water  runs; — hif  yielding  and  paying  yearly,  and  at  the 
end  of  every  year,  the  sum  of  seven  pounds,  lawful  money, 
&c.  A  copy  of  the  lease  was  annexed,  and  made  part  of 
this  case.  And  thereupon  Ozias  Clarke  entered  into  the  im- 
mediate possession  and  occupancy  of  the  said  lot  of  land, 
and  has  been  ever  since  in  the  possession  and  occupancy  of 
the  same  -,  and  has  pud  the  rent  aforesaid  to  the  town  of 
Pawlet,  yearly  and  every  year  since,,  at  the  rate  of  seyen 
Vol.  IV.— 3  L 
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pounds,  equal  to  twenty-ihlree  dollars  and  thirty-four  cents, 
for  each  year;  and  the  town  of  Pawlet  have  received  the 
said  sum,  as  rent,  yearly,  from  Ozias  Clarke,  and  have  applied 
the  same  for  the  benefit  of  schools  in  the  town  of  Pawlet. 
And  Edward  Clarke,  the  father  of  Ozias  Clarke,  went  into  the 
possession  of  the  lot  in  the  spring  of  the  year  1780 ;  it  not 
appearing  that  he  bad  purchased  any  title  thereto,  and  so 
continued  in  the  pjsseission  thereof  till  the  defendant  en- 
tered. 

The  case  agreed  contains  extracts  from  the  minutes  of  the 
BCKsiety,  stating  the  proceedings  thereof  at  their  meetings  io 
London  relative  to  the  land  in  Vermont,  granted  by  governor 
Wentworth  to  the  society.  The  first  meeting  was  held  on 
the  16tb  of  July  1762,  and  these  minutes  show  the  measures 
adopted  by  the  society  relative  to  the  lands,  from  that  period 
down  to  ISIO. 

The  proceedings  on  the  IGth  of  July  1762  and  the  16th  of 
M arcl)  1764,  show  an  acceptance  of  the  donation ;  and  a 
resolution  that  agents  be  appointed  to  take  charge  of  the 
patents  and  warrants  for  the  land,  and  for  such  other  pur- 
poses-as  the  interests  ^of  the  society  may  require. 

At  a  meeting  of  the  society  held  December  17,  1773,  the 
society  agreed,  that  it  be  recommended  to  the  society  to 
empower  Mr  Cossitt  to  see  that  justice  be  done  to  the  so- 
ciety, in  the  allotment  of  glebes,  d&c.  |n  New  Hampshire. 

The  society  resolved  to  agree  that  a  letter  of  attorney  be 
sent  to  the  governor  of  New  Hampshire,  empowering  Mr 
Cossitt  to  act  in  behalf  of  the  society  with  regard  to  these 
lauds,  and  leaving  blanks  for  other  persons  whom  the  gover- 
nor may  think  proper  to'insert. 

On  the  20th  of  May  1785,  a  report  was  made  to  the  so- 
ciety relative  to  their  lands,  and  the  meeting  resolved,  that 
the  secretary  do  write  to  some  one  or  more  members-of  the. 
church  of  England  in  each  of  the  states  of  America,  in  which 
the  society  has  any  property,  to  take  all  proper  care  in 
securing  said  property  ;  and  further  to  inform  such  persons, 
that  it  is  the  intention  of  the  society  to  make  over  all  such 
property  to  the  use  of  the  episcopal  church  in  thatxountry, 
rn  whatever  manner  and  form,  after  communication  with  the 
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several  governmeDts,  shall  appear  to  be  most  effectual  for 
that  purpose. 

On  the  16th  of  May  1794,  ah  application  was  made  to 
the  society  through  the  bishop  of  New  York,  by  the  episco- 
pal convention  of  VermoBt,  requesting  the  society  to  convey, 
for  the  support  of  the  episcopal  church  of  that  diocese,  the 
land  held  by  the  society  in  Vermont,  under  grants-  from 
New  Hampshire.  The  committee  of  the  society  made  a 
report  as  follows : 

The  committee  agreed  in  opinion,  that  the  bishop  of  New 
York  be  assured  of  the  society's  readiness  to  concur  in  any 
measures  which  can  forward  the  establishment  of  an  episco- 
pal church.  But  having  considered  that  former  applications 
have  been  made  from  the  state  of  Vermont,  differing  in  their 
intentions  from  the  present,  which  were  rejected  by  the  so- 
ciety in  May  1790;  and  at  the  same  time  Mr  Parker  of 
Boston,' when  he  obtained  a  deed  from  the  society  for  the 
conveyance  of  their  lands  in  New  Hampshire,  had  signified 
that  he  should  not  trouble  them  respecting  Vermont,  till  he 
should  know  the  operation  of  that  deed ;  and  having  never 
since  heard  from  Mr  Parker  on  thai  subject,  are  of  the 
opinion,  that  there  is  not  sufficient  ground  for  the  society  to 
execute  the  present  deed. 

At  a  meeting  of  the  society  on  the  16th  of  November 
1810,  the  secretary  of  the  society  was  directed  to  obtain  the 
fullest  and  most  particular  information  respecting  the  nature 
and  value  of  the  rights  of  the  society  to  the  lands  in  Vermont, 
with  the  best  means  of  recovering  and  rendering  the  same 
available. 

In  consequence  of  certain  votes  of  the  society,  expressive 
of  their  intention  to  appropriate  the  avails  of  their  lands 
in  the  state  of  Vermont  for  the  use  of  the  protestant  epis- 
copal church  in  that  state,  the  convention  of  the  church 
in  that  state  made  application  to  the  society  for  the 
power  of  attorney :  and  the  said  society  executed  to  the 
Right  Rev.  Alexander  V.  Griswold,  bishop  of  the  eastern 
diocese,  and  the  other  agents  therein  named,  the  power  of 
attorney,  dated  December  5,  1816;  a  copy  of  which  was 
annexed  to  the  case. 
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The  act  of  the  legislature  of  YermoDt,  passed  October 
27,  1785,  entitled  an  act  for  fettling  disputes}  respecting 
landed  property ;  an  act  entitled  an  act  for  the  purpose  of 
regulating  suits  respecting  landed  property,  and  «lirectiiig 
the  mode  of  proceeding  therein,  passed  November  0,  1800; 
also,  the  several  acts  to  keep  the  acts  l&st  aforesaid  in 
force  for  lati^r  periods  than  those  contained  in  said  act; 
an  act  passed  November  15,  1820,  entitled  an  act  for  the 
purpose  of  regulating  suits  respecting  ^  landed  property, 
and  directing  the  .mode  of  proceeding  tiicrein ;  and  ail 
th^  statutes  ever  passed  in  Veimont,  fur  the  limitation  of 
actions,  and  all  the  additions  thereto,  as  found  in  tlie 
several  statute  booki;  including  the  act  passed  November 
16,  1819,  entitled  aii  act  Repealing  parts  of  certain  acts 
therein  mentioned ;  an  act  passed  October  2G,  1787,  au- 
thorising IIm.  selectmen  of  the  several  towns  to  improve  the 
glebe  and  society's  lands,  and  an  act  in  addition  thereto, 
passed  October  2G,  1789  },  an  act  passed  October  30,  1794, 
entitled  an  act  directing  the  appropriation  of  the  landb  in 
the  state,  heretofore  grdnted  by  ihe  British  government  to 
the  Society  for  the  Propagation  of  the  Gospel  in  Foreign 
Parts  ;  and  all  other  statutes  of  said  state,  that  either  party 
considers  applicable  to  ^his  case :  are  to  be  considered  as  a 
part  of  this  case. 

Upon  the  foregoing  case,  the  opinions  of  the  judges  of  the 
circuit  court  were  opposed  upon  the  following  points : 

1.  Whether  the- plaintiffs  have  shown  that  they  have  any 
right  to  hold  lands? 

2.  Whether  the  plaintiffs  are  barred  by  the  three  years* 
limitation  in  the  act  of  the  27th  of  October  1785,  or  any 
other  of  the  statutes  of  limitation? 

3.  Whether,  under  the  laws  of  Vermont,  the  plaintifls  are 
entitled  to  recover  mesne  profits ;  and  if  so,  for  what  length 
of  time  ? 

The  case  was  argued  by  Mr  Webster,  for  the  plaintiffs) 
and  by  Mr  Doddridge,  for  the  defendants.  Mr  Doddridge 
also  presented  the  written  argument  of  Mr  J.  C.  Wright,  for 
the  defendants ;  as  did  Mr  Webster,  an  argument  for  (he 
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plaintiffs,  prepared  by  the  counsel  in  the  circuit  court  of 
Vermont. 

For  the  plaintiffs  it  was  argued  :  that  it  was  not  a  point 
in  issue,  or  on  ^bich  the  court  divided  in  opinion,  whether 
the  plaintiffs  were  a  corporation  capable  of  suing  in  this 
form ;  that  being  admitted  by  the  plea  of  the  general  issue. 
Cited  10  Mod.  207.  I  Bos.  &  Pul.  10.  10  Co.  Rep.  122, 
126.  1  Saund.  Rep.  340,  342.  Atlantic  Insurance  Com- 
pany vs.  Conard,  1  Peters's  Rep,  395,  408,  560. 

1.  The  plaintiffs  contend,  that  if  they  are  a  corporation 
capable  of  suing,  they  must  be  capable  of  taking  and  hold- 
ing land. 

'2.  That  the  right  to  take  and  hold  lands  is  incident  to  a 
corporation.  Com.  Dig.  258,  F.  18, 260,  P.  18,  19.  Co.  Lit. 
2  a.  2.  b.  Sid.  162.  Co.  Rep.  30—36.  Sir  William 
Jones's  Rep.  168. 

3.  That  the  corporation  existed  at  and  prior  to  the  date 
of  the  charter  of  Pawlet,  1761. 

It  being  admitted  by  the  pleadings,  that  the  plaintiffs^ are 
a  corporation,  there  is  no  presumption  against  its  prior  exis- 
tence, at  any  period  within  the  time  v^hereof  the  memory  of 
roan  runneth,  &c.  Its  prior  existende  is  matter  of  general 
history,  of  which  the  court  will  take  notice  as  matter  of  law. 

The  extracts  from  the  records  prove  the  existence  of  the* 
corporation  in  1762,  by  acts  which  refer  back  to  the  New 
Hampshire  charters,  as  grants  made  to  the  corporation  then 
existing.  The  preamble  of  th'  act  of  1794,  under  which 
the  defendants  claim,  recognizes  all  grants  made  to  the 
society  as  made  to  an  existing  corporation. 

**  Whereas,  the  society  for  the  propagation  of  the  gospel 
in  foreign  parts,  is  a  corporation,  created  by,  and  existing 
within  a  foreign  jurisdiction,  to  which  they  alone  are  ame- 
nable ;  by  reason  whereof,  at  the  tfme  of  the  late  revolution 
of  this  and  of  the  United  States  from  the  jurisdiction  of  Great 
Britain,  all  lands  in  this  state  granted  to  the  society  for  the 
propagation  of  the  gospel  in  foreign  parts,  became  vested  in 
this  state,"  &c.  The  lease  of  the  tenant  admits,-  that  the 
land  in  question  was  granted  by  said  charter  to  the  society. 
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The  New  Hampshire  charter  of  the  town,  of  1761^  recog- 
nizes the  plaintiffs  as  then  being  an  existing  corporation. 
That  charter,  being  a  royal  grant,  by  granting  the  lands  to 
the  plaintiffs,  made  them  a  corporation  capable  of  taking 
and  holding  the  lands  thus  granted,  if  they  were  not  so 
before.  Cited  Dyer,  100.  pi.  70.  The  Alderman  of  Ches- 
terfield's case,  Cr.  Eliz.  35.  10  Mod.  Rep.  207,  208.  By 
the  act  of  1794,  all  grants  of.  land  to  the  society  are  recog- 
nized as  grants  originally  valid,  and  so  continuing  until  the 
revolution ;  by  reason  of  which,  the  act  declares  the  lands 
became  vested  in  this  state. 

The  state  claims  the  right  of  the  society  as  forfeited  to 
the  state,  and  grants  the  right  to  the  town ;  and  the  tenant, 
in  1795,  acknowledges  the  right  of  the  town,  by  his  lease, 
dLC.  and  both  are  in  under  the  act. 

The  plaintiffs  contend  that  the  defendants  have  admitted 
the  right  of  the  plaintiffs.  See  Atlantic  Insurance  Com* 
pany  vs.  Conard,  1  Petets's  Rep.  450.  And  are  estopped 
from  denying  the  original  right  of  the  plaintiffs  at  any  time 
prior  to  the  revolution.  Cited  10  Johns.  363,  358,  292, 
223.    12  Johns.  182.    3Caines,  188.    2  Sch.  &  Lef.  73, 109. 

The  plaintiffs  are  not  barred  by  the  act  of  -limitation  of 
27th  October  1785. 

1.  The  plaintiffs  contend  that  the  statute  gives  no  title; 
that  it  bars  only  the  action,  and  not  the  right  of  entry;  and 
that  the  bar  has  been  avoided  by  entry  of  the  town,  and  the 
leases  between  the  defendants. 

Clarke,  the  father  of  the  defendant,  entered  before  the  1st 
of  October  1780,  without  colour  of  title,  and  (without  con- 
sidering the  exception  to  the  clause)  the  action  was  barred 
iu  1788.  In  1795,  Clarke  permitted  the  town  to  enter, 
(which  the  execution  of  the  lease  supposes)  accepted  a  lease 
from  the  town,  (this  he  acknowledges  in  the  counterpart 
executed  by  him,  and  by  the  payment  of  rent)  and  thereby 
acknowledged  the  right  of  the  town. 

The  statute  bars  only  the  remedy  therein  named.  BaL 
on  Lim.  59.  2  Salk.  422.  Bro.  Pari.  Ca.  67.  Lord  .Raym. 
Rep.  741. 

2.  The  defendants  arc   estopped   by  their  leases   from 
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setting  up  this  defence  under  this  statute.  The  tenant,  by 
accepting  a  lease,  acknowledges  the  title  of  the  landlord, 
and  disclaims  his  own ;  and  the  town  enter  and  l.ease  ex- 
pressly in  virtue  of  their  title  under  the  act  of  1794:  both 
parties  recognize  that  as  the  only  existing  title. 

The  case  must  now  rest  on  the  title  of  the  landlord  ;  and 
he  cannot  set  up  this  title,  as  it  would  show  title  out  of  the 
landlord  and  in  the  tenant,  which  would  be  repugnant  to  the 
effect  of  the  lease.  And  the  tenant  can  set  up  no  title 
against  his  landlord,  on  the  ground  that  he  can  have  no 
such  title.  Blight's  Lessee  vs.  Rochester*  7  Wheat.  547. 
6  Johns.  Rep.  34.  1  Gaines's  Rep.  444.  2  Gaines's  Rep. 
215.  3  Gaines's  Rep.  188.  2  Gamp.  Rep.  12,  and  notes. 
The  plaintiffs'  rights  are  saved  by  the  ninth  section  of  the 
act:  "provided  always,  and  it  is  hereby  further  enacted 
by  the  authority  aforesaid,  that  this  act  shall  not  extend  to 
any  person  or  persons  settled  on  lands  granted  or  seques- 
tered for  public,  pious,  or  charitable  uses.'' 

1.  The  plaintiffs  contend  that  the  words  "  this  act,"  ex  vi 
termini,  extend  to  the  whole  act.  2.  That  the  proviso  can 
only  be  limited,  by  construction  ;  and  that  statutes  of  limita- 
tions are  construed  strictly  to  save  the  rights  of  the  legal 
owner,  especially  an  act  limiting  actions  to  two  years  and 
eight  months,  without  any  saving  clause  in  favour  of  persons 
beyond  seas.  The  statute  I2th  of  Hen.  VIII.  c.  2,  enacted 
that  formedons  in  remainder  and  reverter  should  be  brought 
within  fifty  years.  It  was  holdcn  not  to  extend  to  forme- 
dons in  descender.  Co.  Lit.  115.  Margrave's  notes,  148. 
3.  The  restrictive  construction  would  be  unreasonable.  The 
effect  would  be  to  give  the  settler  no  improvements,  if  sued 
for  public  lands  on  the  30th  of  June;  but  would  give  him 
the  land,  together  with  the  improvements,  if  sued  the  next 
day.  4.  No  inference  can  be  drawn  from  the  location  of  this 
section;  for  if  it  were  conceded  that  the  proviso  of  the  fourth 
section  extended  only  to  the  parts  of  the  act  relating  to  im- 
provements, it  would  furnish  no  reason  why  a  subsequetit 
section  of  provisos  should  not  extend  to  the  whole  act. 

The  fourth  section  is  placed  in  the  middle  of  those  re- 
specting improvements,  and  therefore  must  apply  to  what  fol- 
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lows,  as  well  as  what  precedes  it.  Besides,  it  will  be  foand 
that  this  section  applies  to  tlie  clause  of  lioiitation  also. 
*  The  counsel  then  went  into  a  particular  examination  of 
the  statutes  of  Vermont  on  the  subject  of  limitations :  and 
contended,  that  the  construction  of  the  whole  act  of  the  27tb 
of  October  1785  is;  that  when  a  person  entered  into  pos- 
session of  lands  of  another,  to  which  he.  had  purchased  a 
title,  supposing  at  the  time  of  the  purchase  such  title  to  be 
good  in  fee,  he  shall  be  entitled  to  recover  of  the  owner  the 
Yalue  of  the  improvements  and  one  half  of  what  said  lands 
are  risen  in  value;  and  shall  be  quieted  in  possession  of  the 
lands,  if  he  remains  till  after  the  Ist  of  July  1788,  without 
suit  against  him. 

That  if  he  entered  without  a  supposed  title,  he  shall  be 
entitled  to  recover  the  value  of  his  improvements;  but  he 
shall  have  no  allowance  for  the  rbe  of-  the  land.  But  if, 
by  the  proviso  in  the  fourth  section,  he  entered  after  the 
1st  day  of  October  1780,  he  shall  not  be  entitled  to  recover 
for  his  improvements ;  nor  be  protected  by  the  clause  of  limi- 
tation. ^  And,  if  he  entejred  after  the  1st  day  of  July,  without 
legal  title,  he  could  not  recover  improvements ;  nor  be  pro- 
tected by  the  clause  of  limitation. 

And  if  he  got  possession  at  any  time  oy  actual  ouster  of 
the  legal  owner,  according  to  the  fourth  section,  or  bad*' set* 
tied  on  lands  granted  or  sequestered  for  public,  pious,  or 
charitable  uses ;"  or  had  gQt  the  possession  of  lands  by  virtue 
of  any  contract  with  tho  legal  owner,  according  to  the  ninth 
section  4  he  could- not  recover  for  improvements,  nor  be  pro- 
tected by  the  clause  of  limitations. . 

He  denied  that  the  construction  contended  for  by  the  de- 
fendant was  correct. 

1.  From  the  history  of  the  act.  2.  That  it  is  contrary  to 
the  intention  of  the  legislature,  as  shown  by  a  particular  ex- 
amination of  the  laws  relative  to  limitations,  Q*  From  the 
Acts  of  the  legislature ;  exempting  the  ptibhc  r^hts  from  the 
grand  list  of  the  state,  from  which  all  annual  taxes  are  made 
up  for  the  support  of  government,  schools,  high  ways,  the 
poor,  &c. 
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2.  The  defendants  are  not  protected  by  the  general  sta- 
tute of  limitations  passed  the  10th  of  March  1787.  This 
statute  has  no  operation  upon  any  case  where  the  cause  of 
action  has  accrued  before  the  passing  thereof.  The  words 
of  the  statute  are:  "  no  act  of  ejectment^  <Lc.  ^hall  hereaf- 
ter be  sued,  &c.  for  the  recovery  of  any  lands,  &c.  where 
I  the  cause  of  action  shall  accrue  after  the  passing  of  this 

I  act;  but  within  fifteen  years  next  after  the  cause  of  action 

!  shall  accrue  to  the  plaintiff  or  demandant,  &c.     Has.  Ed. 

I  of  the  Stat.  100,  101. 

But  what  is  very  decisive  of  this  question  is,  that  both  the 
general  statutes  of  limitations  above  referred  to,  contain 
a  proviso  in  favour  of  infants,  &c.  and  persons  beyond  seas. 
The  statutes,  therefore,  have  never  commenced  running 
against  the  plaintiffs  in  this  case,  they  having  always  been 
beyond  seas. 

The  plaintiffs  then  contend  that   they   are   entitled   to 
recover  the  seisin  and  possession  of  the  lands,  because  : 
1.  The  cause  of  action  had  accrued  before  either  of  tho 
statutes  of   limitation    had   passed,  and'  is  therefore   not 
with  the  enacting  clauses.    2.  If  it  was,  still  the  right  of 
the  plaintiffs  is  saved  under  the  proviso  to  protect  the  lands 
granted  for  public,  pious,  or  charitable  uses.     3.  Because 
the  plaintiffs  always  have  been,  and  still  are,  beyond  seas. 
The  plaintiffs  are  entitled  to  recover  for  mesne  profits. 
At  common  law,  an  action  of  trespass,  afleir  recovery  in 
ejectment,  was  the  proper  action  to  recover  the  mesne  pro- 
fits, and  such  other  damages  as  the  plaintiffs  had  sustained. 
Run.  on  Eject.  166, 167.     Bui.  N.  P.  87.     3  Wil.  Rep.  121; 
An  action  for  the  mesne  profits  was  corisequential  to  the 
recovery  in  ejectment.    Aslin  V9.  Parker,  2  Bttr.  Rep.  668. 
The  common  law  of  England  was  adopted  by  statute  so  far 
as  is  not  repugnant  to  the  constitution,  or  to  any  act  of  the 
legislature.    See  Has.  Ed.  28.    •The  form  of  the  English 
action  was  adopted  by  statute ;  and  was  the  only  form  used 
till  the  statute  of  1797.     Has.  Ed.  p.  196.     And  upon  reco- 
covery,  the  action  of  trespass  was  the  only  action  used  to 
recover  mesne  profits  and  any  ottier  damages :  for  in  the 
action  of  trespass,  the  plaintjff  was  not  confined  to  the  mesne 
Vol.  IV.— 3  M 
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profits  only ;  he  wjis  entitled  to  recover  for  any  damages 
which  the  defendant  had  done  to  the  prenotises ;  such  as  cat- 
ting timber,  or  injuring  or  .pulling  down  buildings,  or  re- 
moving fixtures,  &c.  Costs  in  ejectment  were  recovered  as 
damages  in  the  action  of  trespass.    2  Bur.  Rep.  665, 

The  court  say  that  damages  may  be  recovered  to  four 
times  the  amount  of  tiie  mesne  profits.    3  Wils.  Rep.  121. 

It  remains  to  inquire,  for  what  length  of  time  we  are  en- 
titled to  recover. 

1.  We  contend,  thai  as  the  action  itself  is  within  provisos 
protecting  the  plaintiffs  from  the  operation  of  the  statutes 
of  limitation,  it  extends  to  all  the  incidents  of  the  action  in 
which  the  land  itself  is  recovered,  and  consequently  will  go 
back  to  the  first  entry  of  the  defendant. 

2.  If  not,  the  plaintiffs  are  entitled  for  fifteen  years  before 
the  commencement  of  the  suit.  The  action  of  ejectment 
generally  is  limited  to  fifteen  years;  and  that  time  in  all 
cases  would  regulate  the  other  incidents  of  the  action. 

The  reason  why,  that  at  common  law  there  could  be  n^ 
recovery  beyond  six  years,  is  because  the  damages  must  be 
recovered  in  an  action  of  trespass,  and  that  action  was  limi- 
ted to  six  years. 

The  statute  of  1797  merely  changed  the  remedy  to  the  form 
now  used.  Comp.L.  84.  Toll.  Ed.  90,91.  By  this  statute, 
the  plaintiff  is  entitled  to  recover  as  well  his  damages,  as 
the  seisin  and  possession  of  the  premises.  Under  this  sta- 
tute, the  plaintiff  is  entitled  to  recover  for  the  same  injuries, 
and  to  the  same  amount,  as  before  the  alteration  he  was 
entitled  to  recover  in  the  action  of  trespass.  The  first  re- 
striction upon  such  recovery  was  introduced  by  a  statute 
passed  November  5th  1800;  Toll.  £d.  211.  Comp.  L. 
176;  by  the  third  section  of  which  it  is  enacted,  "  that  in 
all  actions  of  ejectment  which  now  are,  or  hereafter  may  be 
brought,  the  plaintiff,  &c.  shall  recover  nothing  for  the 
mesne  profits,  except  upon  such  part  of  said  improvements 
as  were  made  by  the  plaintiff  or  plaintiffs,  or  such  person  or 
persDps,  under  whom  he,  she  or. they  hold."  By  the  fifth 
section  it  is  provided,  '<  that  this  act  shall  not  extend  to  any 
person  or  persons  in  possession  of  any  lands  granted  for 
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public  or  pious  uses ;"  and  by  the  eighth  section,  *^  this  act 
shall  not  extend  to  any  person  or  per.^ons,  who  shall  enter 
upon  and  take  possession  of  lands  after  the  passing  of  this 
act.** 

It  follows,  therefore,  that  as  the  defendants  are  upon  lands 
appropriated  to  public,  pious,  and  charitable  uses,  that  they 
are  not  entitled  to  the  benefit  of  this  provision  of  the  act. 
It  follows,  also,  that,  as  this  provision  of  the  act  can  operate 
only  upon  cases  that  had  taken  place  before  the  passing  of 
the  act,  it  is  wholly  retrospective  and  void.  See  2  6al. 
Rep.  139.    7  Johns.  Rep.  477. 

Mr  Doddridge,  for  the  defendants,  argued  : 

1.  The  plaintiffs  have  shown  no  capacity  to  recover  these 
lands,  or  to  hold  them.  They  have  offered  no  evidence  of  a 
charter  of  incorporation,  constituting  them  a  body  politic ; 
or  any  act  of  incorporation  authorising  them  to  institute  this 
suit.  This  is  essential  to  the  commencement  of  the  suit ; 
and  the  plaintiffs,  for  want  of  such  proof  of  their  existence 
BB  a  corporation,  have  failed  in  limine. 

The  rule  of  law  is,  that  every  person,  natural  or  artificial, 
who  would  avail  himself  of  a  deed  or  take  any  benefit  by  it, 
must  produce  the  deed  itself.  10  Coke,  92,  a.  b.  And  this 
rule  prevails,  without  exception,  in.  relation  to  charters  or 
other  acts  erecting  bodies  politic.  Without  such  a  charter 
they  can  have  no  legal  existence.  Page's  ease,  1  Coke,  62. 
Rex  v$.  Passmore,  3  Term  Rep.  247.  8  Coke,  8.  Coke 
Lit.  225.  8  Johns.  Rep.  295.  Lord  Raym.  1535.  "Kyd  on. 
Corp.  29^.    Bui.  Nisi  Prius,  107. 

Before  any  corporate  act  can  be  given  in  evidence,  its 
charter  must  be  produced.  United  States  v$.  Johns,  4  Dall. 
412. 

It  has  been  supposed  that  the  existence  of  the  society 
having  become  matter  of  history,  it  is  unnecessary  to  show 
the  court  its  corporate  character  and  capacity  by  producing 
the  act  of  incorporation. 

The  distinction  between  such  facts  as  may  or  may  not  be 
proved  by  history,  is  well  settled.    Those  which  are  of 
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general  concern,  which  afiect  nationsr,  as  the  revolutions  of 
governments  and  the  succession  of  princes,  may  be  proved 
by  history.  But  the  evidence  of  a  private  right,  as  a  custoro  ; 
or  of  a  corporation,  which  is  of  much  less  notoriety  than  a 
custom,  cannot  be  so  proved.     1  Salk.  281. 

Is  it  assumed  by  the  plaintiff  that  the  existence  of  this 
society  a^  a  corporation  is  acknowledged  by  the  royal  grant 
of  the  town  of  Pawlet,  made  by  governor  Wentworth,  in  1761. 

Is  it  true  that  a  royal  grant  of  land  to  an  indefinite  num- 
ber of  individuals,  by  a  general  description,  is  of  itself  to  be 
received  against  strangers  as  evidence  of  the  corporate  ca- 
pacity of  the  individuals?  This  court,  in  Pawlet  t;9.  Clarke 
et  aU  9  Cranch,  172,  determined  such  a  grant  to  be  void. 

The  doctrine  urged  by  the  plaintiff  is  conceived  to  be 
without  authority,  and  contrary  to  the  whole  theory  of 
**  king's  grants*"  The  king's  grants  shall  not  enuris  to  any 
other  intent  than  that  which  is  precisely  expressed  in  the 
grant.    2  Bl.  Com.  347. 

Is  it  true  that  the  right  to  hol4  lands  is  legally  incident  to 
a-corporation?  This  is  denied.  A  corporation  can  only  act 
up  to  the  end  or  design,  whatever  that  may  be,  for  which  U.. 
was  created  by  the  founder.  1  Bl.  Con|.  480.  Corpora- 
tions cannot  be  seised  of  lands  for  the  use  of  another.  Bacon 
on  Uses,  347«  1  Bl.  C^m.  477.  The  cases  cited  for  the 
plaintiffs,  of  the  effect  of  a  grant  of  lands  by  the  king  to  « 
corporation,  do  not  sustain  the  principle. 

It  is  alleged  that  the  general  assembly  of  Vermont,  by 
several  legislative  acts,  have  recognized  all  grants  made  to 
the  society,  as  made  to  an  existing  corporation. 

.  None  of  the  acts  of  the  legislature  recognize  the  right  of 
any  foreign  company  to  take  or  hold  land.  The  Interference 
of  the  assemibly  was  for  purpn^^s  entirely  distinct,  if  not 
adverse  to  «uch  recognition. 

The  acts  of  Vermont  are  founded  on  tlie  supposition  that 
these  lands  are  vacant,  and  in  default  of  ownership  needed 
the  care  of  the  legislature.  Even  the  last  act,  which  grants 
the  lands  to  the  towns  in  which  they  lie,  for  the  use  of  schools, 
although  it  mentions  them  as  having  been  granted  to  <<  the 
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•Society  for  PropagatiDg  the  Gospel  in  Foreign  Parts,"  does 
not  recite,  affirm,  or  admit  the  fact  of  the  incorporation  of 
such  society;  mach'  less  its  capacity  to  hold  lands. in  per- 
petaal  succession. 

But  if  it  had  done  so,  it  would  have  left  the  question,  for 
evevf  practical  purpose,  where  it  found  it.  The  state  has  no 
power  over  any  foreign  society  or  body  iRhatspever. 

It  is  denied  that  an  express  declaration  by  the  legislature, 
that  the  plaintiffs  are  a  corporation. and  competent  to  sue, 
would  have  any  operation,  it  has  been  settled  in  Vermont, 
on  solid  grounds,  that  it  is  not  competent  for  the  legislature 
to  supply  evidence  to*  a  party  in  a  particular  case.  1 
Chip.  Rep.  237*  What  is  legal  or  pertinent  evidence,  is 
a  question  exclusively  for  the  court  to  determine. 

The  legislature  has  power  to  create  a  corporation ;  but  it 
has  no  power,  to  create  one  within  the  realm  of  Great 
Britain. 

Neither  the  people  of  Vermont,  nor  the  defendants,  have 
ever  known  any  thing  of  the  society  but  its  name.  Nearly 
seventy  years  ago  the  charter  of  this  town  of  Pawlet,  con- 
taining.the  lands  sue4  for,  was  issued  in  thename  of  the  king.. 

The  town  has  been  divided  among  the  grantees.  The 
forest  has  been  felled,  and  the  soil  made  fruitful  by  its  own- 
ers. For  fifty- years,  the  defendant  and  his  ancestors  have 
peaceably  possessed  this  land ;  now  claimed  by  a  supposed 
body  9f  men  of  whom  nothing  is  known.  Men  who  have 
never  attempted  to  locate  the  lands,  who  never  improved  it, 
possessed  it,  or  ever  claimed  to  possess  it. 

Recently,  certain  persons  in  this  county,  not  pretending 
to  be  of  the  society,  have  required  the  occupant  of  the  soil, 
who  has  so  long  cultivated  and  improved  the  lands,  to  yield 
them  to  a  foreign  corporation  ;  of  whose  capacity  or  right 
they  know  nothing,  and  of  which  they  pertinaciously  refuse 
to  exhibit  any  evidence.  May  not  the  validity  of  a  claim  so 
circumstanced  be  well  doubted  ?  Dees  not  the  legal  sus- 
picion att|ich  to  the  withholding  of  the  charier ;  that  if  it  was ' 
exhibited,  it  would  dievelope  circumstances  fatal  to  the  claim 
of  the  society*? 

Again,  it  is  insisted,  that  the  defendants  cannot  require 
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tlie  production  of  this  charteri  because  the  town  of  Pawlet 
has  taken  possession  of  this  property  as  having  been  the 
property  of  the  society,  and  so  continued  until  the  revolu* 
tion ;  described  it  as  known  by  the  name  of  ''  the  society 
right ;"  and  now  claim  it  as  forfeited  by  the  revolution. 

Where  a  party  resorts  to  the  admissions  of  his  adversary, 
the  whole  admission  must  be  taken  together.  Adopt  this 
rule,  and  the  title  of  the  defendants  is  indisputable.  If  it  is 
admitted  that  the  land  once  belonged  to  s  body  corporate ; 
the  same  statement  asserts  that  it  no  longer  belongs  to  it, 
but  has  been  forfeited. 

As  to  a  legislative  recognition,  it  cannot  avail,  if  to  enact 
facts  for  ai  particular  case  is  contrary  to  law,  and  this  is 
certainly  so. 

If  it  be  said,  that  if  the  lands  were  not  the  property  of  the 
society,  there  would  be  nothing  for  the  statute  of  Vermont 
to  operate  on ;  the  answer  is,  that  the  word's  of  the  statute, 
which  refer  to  "  the  society  land''  are  descriptive,  and  no 
more. 

It  is  not  well  supposed,  that  the  defendants  hold  or  clainci 
to  hold  under  a  grant  from  Vermont.  They  are  in  peacea- 
ble possession  of  the  land,  and  have  hefd  it  for  nearly  half  a 
century,  under  a  legal  and  a  fair  title,  as  they  believed  :  and 
on  this  they  have  a  right  to  rest  until  a  better  right  shall  be 
made  to  appear  by  legal,  competent  and  appropriate  testi- 
mony. 

It  is  an  indispensable  rule  in  ejectment,  that  the  plaintiff 
must  entitle  himself  to  recover  by  the  force  of  his  own  legal 
title ;  and  he  can  derive  no  support  from  the  weakness  of  his 
adversaries. 

Evidence  of  title  consists,  1.  In  showing  possession  and 
acts  of  ownership,  from  which  the  legal  title  may  be  pre- 
sumed. 

2.  In  proving  a  particular  title.  2  (Stark,  on  Ev.  514. 
He  who  claims  as  heir,  must  prove  the  seisin  of  his  ances- 
tor ;  and  afterwards  that  he  is  heir.  A  guardian  in  socage, 
who  has  an  interest  in  the  land,  must  in  ejectment  prove  that 
his  ward  is  heir ;  that  he  is  guardian  ;  that  his  ward  is  then 
under  the  age  pf  fourteen.    2  Stark,  on  Ev.  521.    These 


JANUARY  TERM  1830.  496 

[The  Society  for  the  PropegttioD,  kc.  e«*  The  Town  of  Pawlet,  lie.] 
authoritie9  show  the  error  of  the  assuroption  that  the  defen- 
dantfly  having  pleaded  the  general  issue,  admitted  the  right 
of  the  plaintiffs  to  sue  as  a  corporation. 

"  The  general  issue,''  says  sir  William  Blackstone,  "  is 
what  traverses  and  denies  at  once  the  whole  declaration."  3 
Com.  306.  How  the  denial  of  the  whole  can  be  construed 
an  admission  of  a  part,  or  any  part  of  the  right  of  the  party, 
is  not  perceived. 

It  is  agreed  that .  temporary  disabilities,  which  delay  the 
suit  only,  cannot  be  relied  upon  under  the  general  issue.  It 
is  only  an  admission  that  the  party  named  may  sue,  not  that 
he  has  a  right  to  recover  what  he  sues  for  :  either  in  the  way 
be  sues„  or  in  any  other.  His  title  to  reeover  in  all  such 
cases  depends  on  his  proof.  The  non-joinder  of  all  the  par- 
ties in  interest  in  a  suit  is  fatal;  and  yet  the  principle 
which  is  claimed  for  the  plaintiff  negatives  this  well  estab- 
lished and  proper  rule.  It  is  not  an  answer  on  the  trial  to 
the  objection  of  want  of  parties,  when  the  evidence  of  the 
plaintiff  is  given,  showing  that  he  is  ttot  Ae  only  party  who 
can  claim  to  recover ;  that  the  general  issue  has  been  plead- 
ed, and  that  all  such  objections  have  been  waived.  The 
spirit  of  the  rule  which  is  claimed  in  this  case  should  go 
further  to  protect  a  plaintiff  showing  some  right,  although 
not  the  whole  right,  than  to  maintain  that  one  can  sue  who 
has  shown  no  right  at  all. 

The  case  of  Conard  i^^.The  Atlantic  Insurance  Comoany, 
1  Peters,  450,  when  examined,  dsseits  notbi  g  contrary  to 
the  principles  whichaie  now  stated.  In  that  case,  it  is  said 
by  the  distinguished  and  lamented  judge  who  tried  the  case 
at  the  circuit  court  of  Pennsylvania,  judge  Washington,  that 
the  object  of  the  suit ''  was  to  try  the  merits  of  the  case ;" 
and  a  technical  objection  taken  to  defeat  the  declared  pur- 
pose of  the  parties,  came  iu  under  no  fiQLVcur. 

If  one  sues  as  guardian,  executor,  or  in  any  fiduciary  cha- 
racter, the  general  issue  does  not  confess  his  character,  and 
he  must  prove  it.  So  if  an  assignee  sue,  he  must,  on  the 
general  issue,  prove  the  assignment.  In  this  case  the  plea 
does  not  question  the  right  of  the'plaintiff  to  sue :  but  as  the 
plea  denies  every  material  allegation  in  the  declaration,  it 
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cannot  admit  they  have  title  to  the  thing  demanded ;  or  ca- 
pacity to  acqaire  it;,  or  any  matter  or  thing  touching  the 
title. 

It  is  urged  that  th^  defendants  are  estopped  by  the  lease 
from  disputing  the  capacity  of  the  plaintiffs  to  take  the  land. 
A  tenant,  it  is  well  said,  is  estopped  to  deny  the  title  of  his 
landlord ;  but  the  defendants  are  not  tenants  to  the  society. 
They  have  shown  no  title  but  possession,  nor  are  they  bound 
to  exhibit  any  other,  until  some  title  is  exhibited*  by  the 
plaintiffs. 

There  is  no  privity  of  contract,  action  or  interest,  or  rela- 
tion between  the  plaintiffs  and  the  defendant ;  and  the  doc- 
trine of  estoppels  applies  to  such  cases.  What  privity  or 
relationship  exists  between  the  del  sndants  and  the  pretended 
corporation.  The  very  faci  of  capacity;  which  it  is  the 
object  of  the  reasoning  of  the  plaintiffs'  counsel  to  infer  or 
assume;  should  be  proved  by  proper  evidence,  before  any 
foundation  is  laid  for  inferences.  It  is  required  first  to 
assume' the  corporate  capacity  of  the  plaintiff;  then  the  lelp- 
tionship  of  the  defendants  to*  it,  to  estop  the  defendants'  de- 
nial. Such. assumptions  are  not  warranted  by  the  law,  or  by 
the  facts  of  the  -case. 

If  the  facts  were  as  the  plaintiffs  assume,  they  do  not  form 
a  legal  estoppel,  and  prevent  the  defendant  from  a  denial  of 
the  capacity  of  the  plaintifls  to  sue  for  these  lands  or  to  hold 
them. 

EVery  estoppel  ought  to  be  reciprocal ;  that  is,  to  bind 
both  parties.    3  Coke,  352. 

The  name  given  to  the  land  in  the  lease  *'  known  by  the 
name  of  the  society  or  propagation  right,"  is  not  the  name 
in  which  the  plaintiffs  declare ;  it*may  be  as  well  appropria* 
ted  to  one  society  as  to  another. 

Upon  the  statutes  of  limitations,  it  is- contended ;  that  the 
plaintiffs  are  barred  of  their  right  of  action,  should  the  court 
con$'der  that  they  have  established  a  capacity  to  maintain 
their  suit. 

-  Under  the  provisions  of  the  act  of  1785,  the  defendant  is 
fully  protected.  Th.e  record  shows  that  the  father  of  the 
defendant  entered  on  the  land  in  the  spring  of  1780,  ^and 
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continued  in  possession  until  April  1795,  when  his  son  enter- 
ed, and.  has  ever  since  continued  in  the  possession  of  the 
land.  It  is  fairly  to  be  inferred,,  that  Ozias  Clarke  came  into 
possession  under  his  father.  And,  thus,  a  possession  of  up- 
wards of  forty  years  is  made  out;  a  length  of  possession  undis- 
turbed, which  entitles  the  party  to  the  most  favourable  con- 
sideration. On' the  10th  of  March  1787  the  legislature 
passed  the  quieting  act;  which,  it  is  admitted,  does  not  em- 
brace this  case:  but  it  is  referred  to  in  order  to. show  the 
existence  of  a  general  disposition  in  the  legislature  to  im- 
pose limitations  on  all  titles  derived  from  the  mother  country. . 
It  was  doubtless  the  intention  of  the  legislature,  that  the 
alarm  as  to  titles  growing  out  of.  the  revolutionary  strug^ 
gle  should  be  allayed,  and  that  the  holders  and  occupants 
of  lands,  so  situated,  should  be  speedily  quieted  in  their  titles; 
and  their  titles  made  complete,  under  the  special  legislatioui 
growing  out  of  the  exigencies  of  the  times.  The  rights  of 
these  parties,  we  therefore  contend,  vested  under  these  laws, 
and  no  subsequent  laws  can  divest  them.  The  laws  thus 
made  constituted  a  contract  on  the  part  of  the  state ;  so  far, 
at  least,  as  that  the  title  vc0ted  under  the  laws  should  not 
be  divested  by  a  repeal  or  change  of  the  law  of  limitations. 

The  plaintiffs  contend-,  that  the  last  proviso,  save  oncj  in 
the  quieting  act,  exempts  the  society  from  the  limitations  of 
the  last  section. 

On  the  part  of  the  defendants,  it  is  urged  that  this  pro- 
viso applies  only  to  the  previous  part  of  the  law;  and  by  its 
position,  as  well  as  its  purpose,  is  so  restricted.  Should  it 
have  the  operation  claimed  for  it  by.  the  plaintiffs,  it  will  en- 
tirely defeat  the  purposes  of  the  statute. 

The  act  of  1795  consists  of  two  distinct  and  independent 
parts,  the  subjects  of  which  bear  to  each  other  no  affinity  or 
connexion  ;  no  more  than  if  the  legislation  upon  them  was 
in  two  distinct  laws.  A  particular  examination  of  the  sec- 
tions-of  the  law  fully  supports  this  position. 

Sound  principles  of  construction,  and  the  requireolents  of 
justice  determine,  in  order  to  attain  the  intention  of  the  leg- 
islature, that  the  two  parts  of  the  statute  be  treated  as  se- 
VoL.  IV.— 3  N 
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paratc^  and  distinct ;  as  mach  so  as  if  contained  in  two  sta* 
tutes. 

Separate  statotesi  or  several  statutes  upon  the  same  sub* 
ject,  are  to  be  considered  as  one  subject,  for  the  purpose  of 
interpretation.  1  Bur.  447.  So  if  two  distinct  matters  be 
embraced  in  one  statute,  they  shall  be  considered  as  two 
acts.    7  Bac.  Ab.  551.    Hob.  226.    Perkins,  13,  14. 

The  act  of  limitations  of  1785,  it  is  contended,  is  the  only  . 
one  applicable  to  the  case ;  and  it  has  no  exception  in  favour 
of  persons  "  beyond  sea."    Those  words  in  the  law  of  1787 
have  nothing  to  do  with  this  controversy. 

But  if  they  had,  this  is  in  the  nature  of  an  exception  to 
the  statute,  and  it  is  to  be  proved  by  him  who  would  take 
advantage  of  it.  That  these  corporations  were  beyond,  sea 
is  not  proved ;  and  it  is  not  to  be  presumed. 

This  court  has  determined,  that  to  give  the  court  juris- 
diction, you  may  look  back  of  the  corporation,  and  rotist 
find,  it)  .case  the  jurisdiction  is  claimed  between  citizens  of 
difieretxt  states,  that  none  of  the  corporators  are  citizens  of 
the  same  state  with  that  of  the  adverse  party. 

It  is  contended,  that  the  stattite  of  limitations  does  not 
apply,  because  the  entry  of  the  defendants,  and  those  under 
whom  they  claim,  was  upon  a  supposed  title.  This  is  denied. 
The  defendant,  Clarke,  is  in  possession ;  and  this  is  all  that  cail 
be  required  of  him  until  the  plaintiffs  have  shown  their  tttje. 
The  terms  of  the  act  clearly  embrace  the  case  of  the  defen- 
dants ;  and  the  plaintiffs  have  made  out  no  case  of  excep- 
tion. It  is  understood  that  the  decisions  of  the  courts  of 
Vermont  on  this  statute  have  always  been  according  to  the 
literal  meaning  of  the  law. 

It  is  denied  that  the  act  of  1801,  by  excepting  lands  of 
the  description  of  those  claimed  by  the  plaintiffs,  reserves  the 
remedy  for  the  recovery  of  these  lands.  The  argument,  that 
no  subsequent  statute  could  affect  rights  acquired  tinder  a 
precedent  law,  has  already  been  submitted  ;  and  it  is  also 
said  with  confidence,  that  the  court  will  not  admit  that  a 
repeal  of  the  prior  law  was  intended  by  implication.  The 
act  of  1805  is  considered  as  in  full  force  in  Vermont,  and 
many  titles  depend  upon  it« 
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Are  the  plaintiffs  entitled  to  recover  mesne  profits,  and 
for  what  time. 

There' is  a  strong  analogy  between  the  limitation  of  ac- 
tions for  the  recovery  of  the  land,  and  for  the  recovery  of 
mesne  profits.  At  common  law  there  could  be  a  recovery 
for  a  longer  period  than  six  years. 

In  England,  where  the  right  to  recover  for  mense  profits 
was  first  established,  the  defendants  had  probabl;  been,  in 
all  the  cases,  occupantsi  of  improved  land.  In  this  case,  the 
claim  of  the  plaintiffs  is  for  the  mesne  profits  of  land  which 
when  first  possessed  was  in  a  state  of  nature,  and  which  has 
.  been  made  productive  by  the  industrious  improver.  Every 
principle  of  justice  would  require  that  a  claimant  under  a 
long  dormant  title,  should  not  have  a  compensation  for  an 
occupancy  which  had  conferred  upon,  the  property  such  ad- 
ditional value. 

In  accordance  with  these  principles,  the  legislature  of 
Vermont  have  acted ;  and  while  on  the  one  hand  they  have 
secured  to  the  occupant  the  value  of  his.  improvements,  on 
the  other  they  have  denied  to  the  successful  claimant  any 
supposed  profits  of  lands,  ttnin^>roved  when  the  occupation 
of  the  defendant  commenced.  Act  of  the  legislature  of  Ver- 
mont, the  15th  of  November  1820. 

This  action  was  commenced  in  1824,  and  is  clearly  within 
the  provisions  of  this  act;  and  there  is  nothing  in  the  dis- 
tinction as  to  the  title  under  which  the  defendants  held. 

It  would  seem  to  have  been  the  manifest  intention  of  the 
legislature  of  Vermont,  while  it  denied  the  occupants  with- 
out supposed  title  the  value  of  their  improvements,  to  re- 
lieve them  from  liability  for  mesne  profits ;  to  which,  being 
benefited  by  the  improvements  which  the  party  recovering 
th^  land  takes  without  compensation,  he  could  have  no  just 
claim. 

Mr  Webster  in  reply. 

As  to  the  capacity  of  the  plaintiffs  to  take  and  hold  the 
lands :  The  capacity  in  which  they  act  is  admitted  in  the 
pleadings.  They  sue  as  a  corporation,  and  they  are  by  the 
plea  of  the  general  issue  admitted  to  be  such,  and  so  to  be 
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taken.  The  capacity  of  the  corporation  to  bold  lands  is 
sufficiently  proved  by  producing  a  grant  of  lands  to  it  by  the 
king  himself.  The  difference  between  this  case  and  that 
of  the  Town  of 'Pawlet  t^.  Clarke,  in  9  Cranch,  is  that  the 
grant  was  there  to  the  church  of  England,  and  not  to  a  cor- 
poration. 

The  defendants  claim  under  the  act  of  1794,  which  act' 
admits  the  existence  of  the  corporation,  and  of  their  capa- 
city to  take  the  lands. 

The  lease  to  the  defendant  from  the  town  of  Pawlet  shows 
that  he  claims  under  the  crown.  The  town  claims  under 
tHe  state,  and  the  state  claims  under  the  society,  and  the 
society  hold  under  the  crown.  The  state  assert  their  right 
as  successors  to  the  society,  on  the  occurrence  of  the  revo- 
lution. Thus  all  parties  claim  under  the  crown,  and  all  are 
bound  by  their  acts. 

As  to  the  statute  of.  limitations,  he  said  that  the  act 
only  barred  the  action,  not  the  entry ;  and  in  1794  the  town 
of  Pawlet  actually  entered  in  this  very  right.  They  entered 
as  having  acquired  the  right  of  the  society,  and  holding 
under  It. 

The  defendant,  Clarke,  admitted  this  right ;  he  now  holds 
the  lands  under  it ;  and  he  cannot  dispute  the  right;  although 
he  may  deny  that  the  right  belongs  to  the  plaintiffs,  and  may 
contend  that  it  has  passed  to  the  town. 

The  defendant  cannot  ^et  up  any  title  but  that  under 
which  he  entered ;  and  having  entered  under  the  town,  that 
title  and  that  alone  can  he  set  up ;  on  that  title  only  can  he 
stand. 

Mr  Justice  Stort  delivered  the  opinion  of  the  Court ;  Mr 
Justice  Baldwin  dissenting  on  the  first  point. 

This  cause  is  certified  to  this  court,  from  the  circuit 
court  for  the  district  of  Vermont;  upon  certain  points  upon 
which  the  judges  of  that  court  were  opposed  in  opinion. 

The  original  action  was  an  ejectment,  in  the  nature  of  a 
real  action,  according  to  the  local  practice,  in  which  no  fic- 
titious persons  intervene;  and  it  was  brought  in  May  1834, 
to  recover  a  certain  lot  of  land,  being  tho  first  division  lot 


JANUARY  TERM  1830.  501 

[The  Society  for  tbe  Propatpfction,  fcc.  m.  The  Town  of  Ptwlet,  fcej 
laid  out  to  the  light  of  a  society  in  the  town  of  Fawlet. 
The  plaintiffs  ard  described  in  the  writ  as  "  tbe  society  for 
the  propagation  of  the  gospel  in  foreign  parts,  a  corporation 
duly  establisbed  in  England,  within  the  dominions  of  the 
king  of  the  united  kingdom  of  Great  Britain  and  Ireland,  t.he 
members  of  which  society  are  aliens  and  subjects  of  the  said 
king."  The  defendants  pleaded  the  general  issue,  not  guilty, 
which  was  joined ;  and  the  cause  was  submitted  to  a  jury  for 
trial.  By  agreement  of  the  parties  at  the  trial,  the  jury  were 
discharged  from  giving  any  verdict;  upon  the  disagreement 
of  the  judges  upon  the  points  growing  out  of  the  facts  stated 
in  the  record.  Those  points  have  been  argued  before  us; 
and-  it  remains  for  me  to  pronounce  the  decision  of  the  court. 

The  first  point  is,  whether  the  plaintiffs  have  shown  that 
they  have  any  right  to  hold  laiidsl 

In  considering  this  point,  it  is  material  to  obserre'tbatno 
plea  in  abatement  has  been  filed,  denying  the  capacity  of 
the  plaintifis  to  sue ;  and  no  special  plea  in  abatement,  or 
bar,  that  there  is  no  such  corporation  as  stated  in  the  writ(a). 
The  general  issue  is  pleaded,  which  admits  the  competency 
of  the  plaintiffs  to  sue  in  the  corporate  capacity  in  which 
they  have  sued.  If  the  defendants  meant  to  have  insisted 
upon  the  want  of  a  corporate  capacity  in  th^  plaintiffs  to 
sue,  it  should  have  been  insisted  upon  by  a  special  plea  in 
abatement  or  bar.  Pleading  to  the  merits  has  been  held  by 
this  court  to*be  an  admission  of  the  capacity  of  the  plaiA- 
tiffs  to  sue.  Conar4  vs.  The  Atlantic  Insurance  Company, 
1  Peters's  Rep.  386,  450(6). 

But  the  point  here  raised  is  not  so  much  whether  the  plain- 
tiffs are  entitled  to  sue  generally  as  a  corporation,  as  whe- 
ther they  have  shown  a  right  to  hold  lands.  Tbe  general 
issue  admits  not  only  the  competency  of  the  plaintiffs  to  sue, 

(a)  Comyii*s  Dig.  AbatemeDt,  E.  16.  Mayor,  Slc  of  Stafford  v$.  Bolton,  1 
Bet.  Sb  Poll.  40.  1  Saunders's  Rep.  840.  Williams's .  Notes.  6  Tanot.  Rop. 
467.    7  Taunt.  646. 

(fr)  See  tbe  case  of  Sutton  Hospital,  10  Co.  SO^  b.  Comyn's  Dig.  Fran- 
diise,  F.  6, 10,  U,  16.  Capacity,  A.  2.  See  also  Proprietors  of  Kenebeek 
Pvrehase  vs.  Call,  1  Mass.  Rep.  482,  484.  Mayor,  Slc.  of  Jtafford  vs.  Bolton,  1 
BoOk  tflMH,  4^.   i**8iandefB*s  Rep.^MO,  note  by  Wflliam^. 
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but  to  sue  in  the  particular  action  which  they  bring.  Bat 
in  the  present  case,  we  think,  there  is  abundant  evidence  in 
the  record  to  establish  the  right  of  the  corporation  to  hold 
the  lands  in  controversy.  In  the  first  place,  it  is  given  to 
them  by  the  royal  charter  of  1761,  which  created  the  town 
of  Pawlet.  Among  the  grantees  therein  named,  is  "  the 
society  for  the  propagation  of  the  gospel  in  foreign  parts,'^ 
to  whom  one  share  in  the  township  is  given.  This  is  a  plain 
recognition,  by  the  crown,  of  the  existence  of  the  corpora tion, 
and  of  its  capacity  to  take.  It  would  confer  the  power  to 
take  the  lands,  even  if  it  had  not  previously  existed.  And 
the  other  proceedings  stated  on  the  record,  establish  the 
fact  that  the  s6ciety  had  received  various  other  donations 
from  the  crown  of  the  same  nature ;  and  had  accepted  them. 
Besides,  the  act  of  1794,  under  which  the  town  of  Pawlet 
claims  the  lands,  distinctly  admits  the  existence  of  the  corpo- 
ration, and  its  capacity  to  take  the  very  land  in  controversy. 

"  Whereas,"  says  the  act,  "  the  society  for  the  propaga- 
tion of  the  gospel  in  foreign  parts  is  a  corporation  created  by 
and  existing  within  a  foreign  jurisdiction,  to  which  they 
alone  are  amenable;  by  reason  whereof,  at  the  time  of 
the  late  revolution  of  this  .and  of  the  United  States  from 
the  jurisdiction  of  Great  Bj:itain,  all  lands  in  this  state,  gran- 
ted to  the  society  for  the  propagation  of  the  gospel  in 
foreign  parts,  became  vested  in  this  state,  &c." 

And  the  act  then  proceeds  to  grant  the  right  of  the  state, 
80  vested  in  them,  to  the^  various  towns  in  which  they  are 
situated.  So  that  the  title  ?et  tip  by  the  state  is  under  the 
society,  as  a  corporation  originally  Capable  to  take  the 
lands,  and  actually  taking  them;  and  their  title  being  divest- 
ed, and  vesting  in  the  state  by  the  revolution.  In  the  latter 
particular  the  legislature  were  mistaken  in  point  of  law. 
This  court  had  occasion  to  decide  that  question,  in  The 
Society  for  the  Propagation  of  the  Gospel  in  Foreign  Parts 
V3,  The  Town  of  New  Haven,  8  Wheat.  464;  where  it  was 
held  that  the  revolution  did  not  divest  the  title  of  the  society, 
although  it  was  a  foreign  corporation.  That  case  came  be- 
fore us  upon  a.  special  verdict,  which  found  the  original 
charter  of  the  society  granted  by  William  the  Third,  and 
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its  power  to  hold  lands,  &c.  We  do  not,  however,  rely  on 
that  finding,  as  it  is  no,t  incorporated  into  the  present  case. 
But  we  think  the  other  circumstances  sufficient,  prima  facie, 
to  establish  the  right  of  the  society  as  a  corporation  to  hold 
lands ;  and  particularly  the  lands  in  question.  In  Conard  va. 
The  Atlantic  Insurance  Company,  1  Peters's  Rep.  386, 450, 
the  court  held  evidence,  far  less  direct  and  satisfactory, 
prima  facie  evidence  of  the  corporate  character  of  the  plain- 
tifls.  A  certificate  ought  accordingly  to  be  sent  to  the  cir- 
cuit court  in  answer  to  the  first  question ;  that  the  plaintifls 
have  shown  that  they  have  a  right  to  hold  the  lands  in  con- 
troversy. 

The  second  point  is,  whether  the  plaintifls  are  barred  by 
the  three  years'  limitation  in  the  act  of  the  27th  of  October 
1783,  or  any  other  statute  of  limitations  of  Vermont. 

The  act  of  1785  recites  in  the  preamble,  that  many  per- 
sons have  purchased  supposed  titles  to  lands  within  the  state; 
tod  have  taken  possession  and  made  large  improvements,  &c. 
It  then  proceeds  to  provide  in  the  first  eight  sections,  for 
the  allowance  of  improvements,  Slc.  to  the  tenants,  in  caseif 
of  eviction  under  superior  titles.  There  is  a  proviso  which 
prevents  these  sections  from  extending  to  any  thing  future. 
The  ninth  section  is  as  follows :  '<  provided  always,  and  it  is 
hereby  further  enacted  by  the  authority  aforesaid,  that  this 
act  shall  not  extend  to  any  person  or  persons  settled  on  lands 
granted  or  sequestered  for  public,  pious,  or  charitable  uses ; 
nor  to  any  person  who  has  got  possession  of  ladds  by  virtue 
of  any  contract  made  between  him  and  the  legal  owner  or 
owners  thereof  The  tenth  section  provides,  that  nothing 
in  the  act  shall  be  construed  to  deprive  any  person  of  his 
remedy  at  law  against  his  voucher.  The  eleventh  and  last 
section  is  as  follows:  "  thatf  no  writ  of  right  or  other  real 
action,  no  action  of  ejectment  or  other  possessory  action  of 
any  name  or  nature  soever,  shall  be  sued,  prosecuted  or 
maintained  for  the  recovery  of  any  lands,  tenements  or  here- 
ditaments, where  the  cause  of  action  has  accrued  before  the 
passing  of  this  act ;  unless  such  action  be  commenced  within 
three  years  next  afler  the  1st  of  July  in  the  present  year  of 
our  lord,  1788." 
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Now,  in  order  to  avail  themselves  of  the  statute  bar  under 
this  last  section,  it  is  necessary  for  the  defendants  to  show 
that  the  cause  of  action  of  the  plaintiffs  accrued  before  tba 
passing  of  that  act.  To  estabKsh  that,  it  is  necessary  to 
show  that  there  had  been  an  actual  ouster  of  the  plaintiffs, 
by  some  person  entering  into  possession  adversely  to  the 
plaintiffs.  No  such  ouster  is  shown  upon  the  facts.  It  is, 
indeed,  stated,  <'  that  Edward  Clarke,  the  father  of  the  said 
Ozias  Clarke,  went  into  possession  of  the  said  lot  in  the 
spring  of  the  year  1780,  it  not  appearing  thai  he  had  pur- 
chased any  tUle  thereto;  and  so  continued  in  possession  there- 
of until  the  said  defendant  entered  as  aforesaid;"  that  is  un^ 
der  the  tease  of  the  town.  Edward  Clarke  is  therefore  to  be 
treated  as  a  mere  intruder,  without  title ;  and  no  ouster  can 
J>e  presumed  in  favour  of  «uch  a  naked  possession.  And  it  is 
not  unworthy  of  notice,  that  the  fourth  section  of  the  actof 
1785  provided  *'  that  no  person,  who  hath  ousted  the  right* 
ful  owner,  or  got  possession  of  any  improved  estate  by  ous- 
ter, otherwise  than  by  legal  process,  shall  take  any  adva^itage 
or  benefit  by  this  act."  So  that  a  plain  intention  appears' 
on  the  part  of  the  legislature  not  to  give  its  protection  tor 
mere  intruders,  who  designedly  ousted  the  rightful  owners^ 
It  is  also  to  be  considered  that  the  defendants  do  not  assert 
any  claim  of  title  under  him  or  in  connexion  with  him ;  and 
ihe  other  circumstances  of  the  case  lead  to  the  presumption, 
that  he  never  set  up  any  possession  adverse  to  the  society's 
rights;  for. the  possession  was.  yielded  without  objection  to 
the  town,  when  the  act  of  1794  enabled  the  town  to  assert  a 
title  to  it. 

The  act  of  1785,  being  then  in  terms  applicable  only  to 
cases  where  the  cause  of  action  accrued  before  the  passing 
of  that  act,  cannot  govern  this  case  where  no  such  cause 
existed.  There  is,  moreover,  another  difficulty  in  setting  it 
up  as  a  bar,  if  the  proviso  of  the  ninth  section  extendt,  as 
we  think  it  does,  to  every  section  of  the  act.  It  has  been 
argued  by  the  counsel  for  the  defendant^,  that  the  ninth-sec- 
tion  ought  to  be  restricted  in  iu  operation  to  the  eight  pre- 
ceding sections.  But  we  see  no  sufficient  reason  for  diis. 
The  words  are  *'  thai  this  act  shall  not  extend,"  d^c. ;  not  that 
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the  prior  sectioni  of  this  act  shall  not  eitend,  &c.  It  would 
be  strange,  indeed/if  the  legislature  should  interfere  to  pre^ 
▼ent  any  improvements  being  paid  for,  in  cases  of  lands 
granted  or  sequestered  for  public,  pious,  or  charitable  uses; 
and  yet  should  allow  so  shbrt  a  period  as  three  years  to  bar, 
for  ever,  the  right  of  the  grantees  for  charity  ^  There  are  good 
grounds  why  statutes  of  limitation  should  liot  be  appli^ 
against  grants  for  public,  pious,  and  charitable  uses,  wh^n 
they  may  well  be  applied  against  mere'private  rights.  The 
public  have  «  deep  and  permanent  interest  in  such  charities ; 
and  that  interest  far  outweighs  all  considerations  of  mere 
private  convenience.  The  legislature  of  Vermont  has 
thought  so;  for  we  shall  find,  in  its  subsequent  legislation, 
that  it  has  by  a  similar  provision  excepted  from  the  opera- 
tion of  all  the. subsequent  statutes  of  limitation,  grants  to 
such  uses.  There  is  then  no  reason  why  the  court  should 
construe  the  words  of  the  ninth  section  .as  less  extensive 
than  their  literal  import.  The  case  oqght  to  be  very  strong, 
which  would  justify  any  court  to  depart  from  the  terms  of 
an  act ;  and  especially  to  adopt  a  restrictive  construction 
which  is  subversive  of  public  rights,  and  justified  by  no 
known  policy  of  the  legislature.  We  feel  compelled,  ihere^ 
fore,  to  construe  the  words,  that  "this  act  shall  not  extend,' 
d&c."  as  embracing  the  whole  act,  and  carving  an  exception 
out  of  the  operation  of  the  eleventh  section  of  it. 

Let  us  then  see  how  far  any  subsequent  statute  of  limita- 
tions of  the  state  applies  to  the  case.  The  next  statute  in 
the  order  of  time,  is  the  act  of  the  10th  of  March  1767, 
which  provided  as  fellows:  '*  that  no  writ  of  right  or  other 
real  action,  no  action  of  ejectment,  &.c.  shall  **  hereafter 
be  med^  d&c.  for  the  recovery  x>f  any  lands,  &^.  wh^e  the 
cause  ffocKonsAolI  accrue  after  ihep^ming  of  this  act,  but 
within  fifteen  years  next  after  the  cause  of  action  shall  ac- 
crue tp  the  plaintiff  or  demandant,  and  those  under  whom  he 
or  they  may  claim.  And  that  no  person  having  a  right  of 
entry  into  any  lands,  <&c.  shall  hereafter  thereinto  enter  but 
within  fifteen  years  aftetsuch  right  of.  entry  shall  accrue.*' 
This  act  contained  no  provision  excepting  grants,  for  public, 
pious,  orcharitable  uses  from  its  operation.  But  it  contained 
Vol.  IV.— 3  O 
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a  proviso  that  the  act  should  not  extend  to  bar  any  inftnt, 
person  imprisoned,  or  beyond  seaSi  withont  any  ofthe  United 
States.  The  act  was  prospective,  and  applied  only  wheie 
the  cause  of  action  accrued  after  the  paeemg  of  ii.  Thia 
act  was  superseded  and  repealed  by  another  act  ofthe  10th 
of  November  1797,  which  constitute  the  present  governing 
statute  of  limitations  of  the  state.  It  contains,  however,  a 
proviso  (sec.  "13)  that  the  act  shall  not  be  constmed  to  ex- 
tend to  or  affect  any  right  or  rights,  action  or  actions,  re- 
medies, fines,  forfeitures,  prMlegeas  or  advatdageey  accroing 
under  any  former  act  or  acts,  clause  or  clauses  of  acts  falling 
within  the  construction  of  that  act,  in  any  manner  whatso- 
ever; but  that  all  proceedings  may  be  had,  and  odioantagu 
taken  thereon,  in  the  same  manner  as  though  that  act  bad 
not  been  passed;  and  that  the  former  act  or  acts  of  limita- 
tion, clause  or  clauses  of  acts,  which  are  or  were  in  force  at 
the  time  of  passing  the  act,  shall,  for  all  such  purposes,  be 
and  remain  in.  full  force.  This  proviso  preserved  the  opera- 
tion and  force  of  the  act  of  1787,  as  to  causes  of  action  ac- 
cruing in  the  intermediate  period  between  the  act  of  1787, 
and  the  act  of  1707. 

In  this  view  of  the  matter,  it  is  important  to  consider  the 
entry  of  the  defendant  under  the  lease  of  the  town,  on  the 
.16th  of  April  1795.  If  thai  entry  was  adverie  to  the  title 
of  the  plaintiffs,  then  the  act  of  1787  began  to  run  upon  it 
from  that  period;  for  the  cause  of  action  of  the  plaintiffs 
then  accrued  to  them  by  the  ouster. 

It  has  been  contended  by  the  plaintiffs'  counsel,  that  the 
entry  of  Clarke  under,  the  lease  in  1795,  was  an  entry  for 
the  plaintiffs,  and  in  virtue  of  their  title,  and  not  adverse 
to  it.  We  do  not  think  so.  The  town  of  Pawlet  claimed 
the  right  to  the  property,  not  as  tenants  to,  or  subordinate 
to.  the  right  of  the  plaintiffs ;  but  as  grantees  under  the  state. 
Their  title,  though  derivative  from,  and  consistent  with  the 
original  title  of  the  plaintiffs,  was  a  present  claim  in  exclu* 
sion  of,  and  adverse  to  the  plaintiffs.  They  claimed  tho.  pos- 
session, as  their  own,  in  fee  simple;  and  not  as  the  possession 
of  the  plttintiffs.  A  vendee  in  fee  derives  his  title  from 
the  vendor^  but  his  tide,  though  derivative,  is  adverse  to 
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that  of  the  vendor..  He  enters  and  holds  possession  for  him- 
self, and  not  for  the  vendor.  Such  was  the  doctrine  of  this 
court  in  Blight's.  Lessee  vs.  Rochester,  7  Wheat.  Rep.  535, 
547,  548.  The  lessee  in  the  present  case  did  not  enter  td 
maintain  the  right  of  the  plaintiffs,  but  of  the  town.  He 
waa  not  the  lessee  of  the  plaintiffs,  and  acquired  no  posses- 
sion by  their  consent,  or  with  their  privity.  This  entry  then 
was  adverse  to  any  subsisting  title  in  them,  and  with  an  in- 
tention to  exclude  it.  It  was  therefore,  in  every  jusi  sense, 
an  entry  adverse  to,  and  not  under  the  plaintiffs. 

The  case  then  falls  within  the  act  of  1787 ;  and  unless 
the  plaintiffs  are  **  beyond  seas*'  within  the  proviso  of  that 
act,  they  would,  upon  the  mere  terms  X>f  that  act,  be  barred. 
The  facts  stated  upon  the  record,  do  not  enable  us  to  say 
whether  there  is  absolute  proof  to  that  effect.  The*  plain- 
tiffs are  a  foreign  corporation,  the  members  of  which  are 
averred  to  be  aliens  and  British  subjects ;  and  the  natural 
presumption  is,  that  they  are  resident  abroad.  If  so,  there 
cannot  be  a  doubt,  that  they  are  within  the  exception.  If 
any  of  the  corporators  were  resident  in  the  United  States, 
then  a  nicer  question  might  arise  as  to  the  effect  of  the 
proviso ;  whether  it  applied  to  the  corporation  itself,  or  to 
the  corporators,  as  reprcsenting.the  corporation.  But  this 
it  is  unnecessary  to  devise ;  and  on  this  we  give  no  opinion. 

There  is  the  less  rcctson  for  it,  because,  by  a  subsequent 
act,  passed  on  the  1 1th  of  November  1802,  (long  before  the 
.  fifteen  years  under  the  act  of  1 787  had  run,)  it  was  provi- 
ded ^'  that  nothing  contained  in  any  statute  of  limitations 
heretofore  passed,  shall  be  construed  to  extend  to  any  lands 
granted,  given,  sequestered  or  appropriated  to  any  public, 
pious,  or  charitable  uses ;  or  to  any  lands  belonging  to  this 
state.  And  any  proper  action  of  ejectment  or  other  posses- 
sory action  may  be  commenced,  prosecuted,  or  defended  for  • 
the  recovery  of  any  such  land  or  lands,  any  thing  in  any  act 
or  statute  of  limitations  heretofore  passed  to  the  contrary 
notwithstanding."  This  act  of  course  suspended  the  act  of 
1787,  as  to  fill  cases  within  its  purview.  That  the  grants  to 
the  society  for  the  propagation  of  the  gospel  were  deemed 
to  be  grants  for  pious  and  charitable  uses  within  it,  is  ap- 
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parent  from  the  sobsequent  legislation  of  tbe  state,  as  well 
as  from  the  objects  of  the  institution.  In  November  1819 
the  legislature  passed  an  act  repealing  this  exception,  so  far 
as  related  to  the  rights  <*  of  lands  in  the  state,  granted  to  the 
society  for  the  propagation  of  the  gospel  in  foreigb  parts," 
thus  plainly  declaring  that  they  were  previously  protected 
by  it.  This  repeal  cannot  have  any  retrospective  operation, 
as  to  let  in  the  general  operation  of  the  statute  of  limita- 
tions in  the  intermediate  period  between  1802  and  1819; 
but  must  upon  principle  be  held  to  revive  tbe  statute  only 
in  future.  The  present  suit  was  brought  in  1824,  and  the 
statute  period  of  fifteen  years  had  not  then  run  against  the 
plaintiflb. 

It  is  unnecessary  to  enter  upon  the  consideration  of  the 
statute  of  limitittions  of  1797,  which  contains  similar  provi- 
sions as  to  this  subject  with  that  of  1787,  and  the  exception 
of  persons  **  beyond  seas."  Charitable  and  pious  grants 
were  not  excepted  from  its  operation ;  but  that  defect  was 
cured  by  an  act  passed  on  the  26th  of  October  1801,  in 
terms  similar  in  substance,  to  thpse  of  the  act  of  1 802,  already 
referred  to.  The  act  of  1797,  applies  in  terms  only  to  future 
causes  of  action,  to  causes  of  action  accruing  after  the  par- 
sing of  tbe  act;  and  limits  the  action  to  the  period  of  fifte«D 
years.  If  ithao  bpplied  to  the  present  case,  it  would  have 
been  open  to  the  same  reasonmg  upon  the  exception^,  which 
have  been  already  suggested  in  reference  to  the  act  of  1787. 
Upon  this  second  question  our  opinion  is,  that  a  certifi- 
cate ought  to  be  sent  to  the  circuit  court,  that  the  plaintifli 
are  not  barred  by  the  three  years'  limitation,  in  the  act  of 
the.  27th  of  October  1785,  or  by  any  other  of  the  statutes  of 
limitations  of  Vermont. 

The  next  point  is,  whether,  under  the  laws  of  Vermont, 
Xhe  plaintiffs'are  entitled  to  recover  mesne  profits ;  and  if 
'  so,  for  what  length  of  time. 

Previons  to  the  year- 1797,  the  English  action  of  ejiect- 
ment  was  in  use  in  Vermont,  and  the  common  law  applica* 
ble  to  it,  as  well  av  the  action  for  mesne  profits  consequen- 
tial upon  recovery  in  ejectment.  By  an  .act  passed  on  the 
2d  of  March  1797,  the  mode  of  proceeding  waa  altered. 
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The  suit  was  reqaired  to  be  brought  directly  between  the 
real  parties,  and  ligainst  both  landlords  and  .tenants ;  and  by 
that  and  a  subsequent  act,  the  judgment  was  made  conclu- 
sive betwisen  the  parties.  It  was  further  prorided,  that  in 
every  such -action,  if  judgment  should  be  rendered  for  the 
plaintiff,  he  should  recover,  as  well  hia  damageSyUs  the  seisin 
and  possession  of  the  premises.  •  This  provision  has  ever  since 
remained  in  full  force,  and  has  superseded- in  such  cases  the 
action  for  mesne  profits.  In  November  1800,  an  act  was 
passed,  declaring,  "  that  in  all  actions  of  ejectment  which 
now  are,  or  hereafter  may  be  brought,  the  plaintiff  shall 
recover  nothing  for  the  mesne  profits,  elcept  upon  such 
part  of  said  improvements  as  were  nude  by  the*  plaintiff,  or 
plaintiffk,  or  such  person  or  persons  under  whom  he,  she  or 
they  bold.'*  The  act  contained  a  proviso,  that  it.  should  not 
extend  to  any  person  or  persons  in  possession  of  any  lands 
granted  for  public  or  pious  uses.  This  act  continued  in 
force  until  November  1820,  when  an  act  passed  containing 
the  same  general  provision  as  to  the  mesne  profits ;  but  the 
proviso  in  favour  of  lands  granted  to  pious  and  charitable 
uses  was  silently  dropped,  and  must  be  deemed  to  be  re- 
pealed by  implication. 

The  question  then  is,  whether,  the  act  of  1830  does  not 
take  away  the  right  to  mesne  profits  in  this  case ;  for  the 
state  of  facts  does  not  show  that  any  improvements  have 
ever  been  made  by  the  plaintiffs.  The  treaty  of  peace  of 
1783,'  the  British  treaty  of  1794,  do  not  apply  to  the  case. 
The  right  of  action,  if  any,  of  the  plaintiffs,  did  not  accrue 
until  the  year  1795.  The  entry  then  made  by  the  defen- 
dants was  the  first  ouster :  ond  at  that  time,  in  the  action  of 
ejectment,  the  plaintiffs  could  not  have  recovered  any  dam- 
ages ;  but  would  have  becti  driven  to  an  action  of  trespass  for 
mesne  profits.  The  legislature  was  competent  to  regulate 
the  remedy  by  ejectment,  and  to  limit  its  operation.  It  has 
so  limited  it.  It  has  taken  away  by  implication  the  right  to 
recover  mesne  profits,  as  consequential  upon  the  recovery 
in  ejectment,  and  given  the  party  his  damages  in  the  latter 
action.  It  has  prescribed  the  restrictions  upon;which  mesne 
profits  shall  be  recovered;  and  these  restrictions  are  obli- 
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gatory  upon  the  citizens  of  the  state.  The  plaiotifls  have 
not,  in  this  particular,  any  privileges  by  treaty  beyond  those 
of  citizens.  They  take  the  benefit  of  the  statute  remedy  to 
lecover  their  right  to  the  lands  ;  and  they  must  take  the  re- 
medy with  all  the  statute  restrictions. 

Upon  this  last  question  our  opinion  is,  that  it  ought  to  be 
certified  to  the  circuit  court,  that  under  the  laws  of  Vermoitt 
tbe  plaintiffs  are  not  entitled  to  recov€R>My  mesne  profits-; 
unless  so  far  ais  they  can  bring  their  case  within  the  provi- 
sions of  the  third  section  of  the  act  of  the  15th  of  November 
1820. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  ^ 
record,  from  the  circuit  court  of  the  United  States  for  the 
district  of  Vermont,  and  on  the  points  or  questions  on  which 
the  judges  of  the  said  circuit  court  were  opposed  in  opinion, 
and  which  points  or  questions  were  certified  to  this  court 
for  its  opinion,  in  pursuance  of  the  act  of  congress  for  that 
purpose  made  and  provided,  and  was  argued  by  counsel; 
on  consideration  whereof,  it  is  ordered  by  this  court,  that 
it  be  certified  to  the  said  circuit  court,  on  the  points  afore- 
said, that  this  court  is  of  opinion,  1.  That  the  plaintiflfs 
have  shown  that  they  have  a  right  to  hold  lands,  and  espe- 
cially the  lands  m  controversy.  2.  That  the  plainUlfs  are 
not  barred  by  'the  three  years  limitation  in  the  act  of  the 
27th  of  October  1785,  or  by  any  other  of  the  statutes  of 
limitations  of  Vermont.  And,  3.  That  under  the  laws  of 
Vermont,  the  plaintiffs  are  not  entitled  to  recover  any  mesne 
profits,  unless  so  far  as  they  can  bring  their  case  within  the 
provisions  of  the  third  section  of  the  act  of  Vermont  of  the 
15th  of  November  1820.  All  of  which  is  accordingly  .here- 
by certified  to  the  said  circuit  court  of  the  United  States 
for  the  district  of  Vermont. 
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United  States. 
John  T.  Skith,  Appellant  m.  The  Uioted  Statbb. 

In  die  treaty  by  which  LouMane  was  acquired,  the  United  States  atipulated  thai 
the  inhabitants  of  the  ceded  territory  should  be  protected  in  the  free  eijoy- 
ment  of  their  property.  The  United  States,  as  a  just  nation,  regard  this  stipo- 
lation  as  tho  avowal  of  a  principle  which  wotfld  have  been  held  equally  nered ; 
though  it  had  not  been  inserted  in  the  contract. 

The  term  *<  property,"  as  applied  to  lands,  comprehends  every  species  of  title  in? 
choate  or  complete.  It  is  supposed  to  embrace  those  rights  which  lie  In 
contract ;  tboso  which  are  executory;  as  well  as  those  which  are  executed.  In 
this  respect,  the  relations  of  the  inhabitants  of  Louisiana  to  their  govemaent 
is  not  changed.  The  new  government  takes  the  place  of  that  which  has  pass- 
ed away. 

THESE  cases  came  before  the  court,  on  appeals  fronrthe 
district  court  of  the  United  States  for  the  district  of  Mis- 
souri. 

In  the  district  court  of  Missouri,  the  appellants,  under  the 
actof  congress  of  the  26th  of  May  1824,  instituted  proceed* 
ings  to  try  the  validity  of  their  iclaims  to  certain  lands  in 
Missouri ;  the  titles  to  which  they  claimed  to  derive  under  the 
former  Spanish  govc  imcnt. 

The  district  court  gave  a  decree  against  the  claimants. 

The  cases  were  argued  by  Mr  Benton,  for  the  appellants, 
and  by  Mr  Wirt,  for  the  United  States. 

The  facts  of  the  cases  and  the  arguments  of  the  counsel 
are  not  reported,  as  the  court  held  the  causes  under  advise- 
ment. 

Mr  Chief  Justice  Marshall  stated, 

The  court  have  held  the  two  cases  of  Soulard  and  John 
T.  .Smith  against  the  United  States  under  advisement.  Af- 
ter bestowing  upon  them  the  most  deliberate  attention,  wc 
Arc  unable  to  form  a  judgment  which  would  be  satisfactory 
to  ourselves,  oi  which  ought  to  satisfy  the  public. 

In  the  treaty  by  which  Louisiana  was  acquired^  .the  United 
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States  stipulated  that  the  iDhabitants  of  the  ceded  territory 
should  be  protected  in  the  free  enjoyment  of  their  property. 
The  United  States>  as  a  just  nation,  regard  this  stipulation 
as  thcaVowal  of  a  principle  which  .would  have  been  held 
equally  sacred,  though  it  bad  not  been  inserted  in  the  con- 
tract. 

The  term  <'  property,**  as  applied  to  lands,  comprehends 
every  species  of  title  inchoate  or  complete.  It  is  supposed 
to  embrace  those  rights  which  lie  in  contract;  those  which 
are  executory ;  as  well  as  those  which  are  executed.  In  this 
respect  the  relation  of  the  .inhabitants  to  their  government 
is  not  changed.  The  new  government  takes  the  place  of 
that  which  has  passed  away. 

In  the  full  confidence  that  this  is  the  sentinient  by  which  the. 
government  of  the  United  States  is  animated,  and  which  has 
bben  infused  into  its  legislation,  the  court  have  sought  sedu- 
lously for  that  information  which  would  enable  it  to  discern 
the  actual  rights  of  the  parties;  and  to  distinguish  between 
claims  founded  on  legitimate  contracts  with  those  authorised 
to  make  them  on  the  part  of  the  crown,  or  its  immediate 
agents,  and  such  as  were  entirely  dependent  on  •  the  mere 
pleasure  of  those  who  might  be  in  power;  such  as  might  be 
rejected  without  giving  just  cause  of  imputation  against  the 
faith  of  those  in  office.    The  search  has  been  unavailing. 

When  Louisiana  waj  transferred  to  the  United  Statet, 
very  few  titles  to  lands,  in  the  upper  part  of  that  province 
especially,  were  complete.  The  practice  seems  to  have 
prevailed  for  the  deputy  governor,  sometimes  the  command- 
ants of  posts,  to  place  individuals  in  possession  of  small 
tracts,  and  to  protect  that  possession  without  further  pro- 
ceeding. Any  intrusion  oil  this  possession  produced  a  com- 
plaint to  the  immediate  supervising  officer  of  the  district  or 
post,  who  inquired  into  it,  and  adjusted  the  dispute.  The 
people  seem  to  have  remained  contented  with  this  condi- 
tion; The  colonial  government,  for  some  time  previous  to 
the  cession,  appears  to  have  been  without  funds,  and  to 
have  been  in  the  habit  of  remunerating  services  with  land 
instead  of  money..  Many  of  these  concessions  remained  in- 
complete. 
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If  the  daty  of  deciding  on  these  Tarioas  titles  ib  transferred 
by  the  government  to  the  judicial  departmenl,  the  laws  and 
principles  on  which  they  depend  ooght  to  be  sapplied. 
The.  edicts  of  the  preceding  governments  in  relation  to  tne 
ceded  territory  ;  the  powers  given  to  the  governors,  whether 
expressed  in  their  commissions,  or  in  special  instruction; 
and  the  powers  conferred  on  and  exercised  by  the  deputy 
governors,  and  other  inferior  officers,  who  niay  have  been 
authorised  to  allow  the  inception  of  title ;  are  all  material  to 
a  correct  decision  of  the  cases  now  before  the  court,  and 
which  may  come  before  it.  We  cannot  doubt  the  disposi- 
tion of  thQ  government  to  famish  this  information  if  it  be 
attainable*  We  are  far  from  being  confident  that  it  is  At- 
tainable ;  but  have  determined  to  hold  the  cases  which  have 
been  argued  under  advisement  until  the  next  term,  in  the  hope 
that,  in  the  mean  time,  we  may  be  relieved  from  the  neces- 
mty  of  deciding  conjecturally  on  interests  of  great  impor- 
tance. 

The  chief  justice  added :  Since  the  determination  which 
has  been  communicated  had  been  agreed  upon,  the  coArt 
has  been  informed  that  the  edict  of  August  the  24th  1770 
is  in  the  office  of  the  secretary  of  state. 

Had  that  edict  beeii  sufficient  for  the  decision  of  the 
court,  they  would  have  disposed  of  the  cases  at  this  term. 
But  other  information  is  required,  which  bas  been  referred  to 
in  the  opinion.  It  tstherefore  considered  proper  to  hold  the 
cases  under  advisement. 
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Ths  Protidencs  Bank,  PLAimnrFB  nv  Ebrob  v».  Alphsto  Bil- 

LIKGS  Ain>  THOXA&  G,  PlTTKAlf . 

In  1791  the  legblatura  of  Rhode  Ithmd  granted  ft  charter  of  Ineorpontion  to 
certain  individuals  who  had  aasodated  for  the  pnrpoee  of  hanking..  Thej 
were  incorporated  by  the  name  of  the  pieaident,  directon,  and  company 
of  the  Providence  Banic,  with  the  ordinary  poweta  of  anch  aaaociatione.  In 
1822  the  legiilature  pasaed  an  act  impoalng  a  tax  on  every  bank  In  theeute, 
except  the  bank  of  the  United  SUtaa.  The  Providence  Bank  refoaed  the 
payment  of  the  tax,  alleging-that  the  act  which  impoaed  It  waa  repugnant  to 
the  conatitution  of  the  United  Statea ;  as  it  impaired  the  obHgatioo  of  the  eon- 
tract  created  by  the  charter  of  incoiporatioo.  Held,  that  the  act  of  the  legisla- 
ture of  Rhode  Island,  imposing  a  tax,  which,  nnder  the  hiw,  waa  esaeaaed  on 
the  Providence  Bank,  does  not  impair  the  obligation  of  the  contftct  created  by 
the  charter  granted  to  the  bank. 

It  haa  been  setiled,  that  a  contract  entered  into  between  a  slate  and  an  hidivi- 
dual,  is  as  fully  protected  by  the  prohibitions  contained  In  the  tenth  section, 
first  article  of  the  constitution,  as  a  contract  between  two  individnals ;  and  it  if 
not  denied  that  a  charter  incorporating  a  bank  ia  a  contract. 

The  power  of  taxing  moneyed  toiporatlons  haa  been  frequently  exerelaed;  and 
has  never  before,  so  far  as  Is  known,  been  raslsted.  tti  novelty,,  however, 
furnishes  no  conclusive  argument  against  it 

That  the  taxing  power  is  of  vital  importance;;  that  it  ia  eaaential  to  the  existenee 
of  government ;  are  truths  which  it  cannot  be  necessary  to  reaffirm.  They  are 
acknowledged  and  asserted  by  ail.  It  would  oeem  that  the  relinqolshment  ol 
Buch  a  power  is  never  to  be  assumed.  We  will  not  say  that  a  atate  may  not  re- 
linquish it ;  that  a  consideration  sufficiently  valuable- to  induce  a  partial  release 
of  it  may  not  exist :  but  as  the  whole  community  Is  interested  in  retafaiing  it 
undiminished,  that  community  has  a  right  to  inalst  that  its  abandonment  oi^t 
not  to  be  presumed  in  a  case  in  which  the  deliberate  purpose  of  the  atate  to 
abandon  it  doea  not  appear. 

The  great  otgect  of  an.incorporatlon  is  to  bostow  the  character  jand  properties  of 
individuality  on  a  collected  and  changing  body  of  men.  Any  privileges  which 
may  exempt  it  from  the  burtliens  common  to  individuals,  do  not  flow  neces- 
sarily from  the  charter,  but  must  be  expressed  in  it,  or  they  do  uot  exut. 

The  power  of  legislation,  and  consequently  of  taxation,  operates  on  all  the  per- 
sons and  property  tmionging  to  tiie  bod^-  politic.  This  is  an  original  principle, 
which  has  its  foundation  in  society  itself.  It  is  granted  by  all,  for  the  benefit 
of  all.  It  resides  in  government  as  a  part  of  itself;  and  need  not  l)e  reserved 
where  property  of  any  description,  or  the  right  to  use  it  in  any  manner,  is 
granted  to  individual  or  corporate  bodiea. 

iiuwever  abaoliite  the  right  of  an  iudividokl  may  t>e,  it  is  still  in  the  nature  of 
that  right  that  it  must  bear  a  portion  of  the  public  burthens,  and  that  portion 
must  be  determined  by  the  legislature.  This' vital  power  may  be  alniaed;  but 
the  ronttitution  ot  the  Cnited  States  was  not  intended  to  furnish  the  eoirec- 
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tfoD  of  €wmj  aboM  of  powor  which  may  be  committed  to  the  state  goveni- 
menta.  The  kittinatc  witdom  and  jiiatlce  of  the  representative  body,  aod  Its 
leUtions  with  its  eoostitoeotB,  furnish  the  only  security  where  there  is  no  es- 
press  contract,  against  unjust  and  excessive  taxation,  as  well  as  against  unwise 
legislation  generally. 

THIS  was  a  writ  of  error  to  the  supreme  judicial  court  o( 
the  state  of  Rhode  Island ;  and  the  question  which  was  pre- 
sented for  the  consideration  of  the  court,  was  the  constitu- 
tionality of  an  act  passed  by  the  legislature  of  the  state  of 
Rhode  Island,  in  January  1822,  entitled  **  an  act  imposing  a 
duty  upon  licensed  persons  and  others,  and  bodies  corporrate 
within  this  state ;''  alleged  to  be  a  violation  of  the  contract 
contained  in  the  charter  of  the  bank.  Under  the  provisions  of 
this  act,  and  in  conformity  with  them,  a  tax  was  imposed  on 
the  Providence  Bank ;  and  the  bank  having  refused  payment 
thereof,  a  seizure  was  made  for. the  amount  of  the  tax  in  the 
banking  house,  by  Alpheus  Billings,  the  sheriff  of  the  county 
of  Providence,  and  by  Mr  Pittman,  the  general  treasurer  of 
the  state  of  Rhode  Island.  The  bank*in8tituted  an  action 
of  trespass  for  this  taking  against  the  sheriff  and  the  treasurer, 
in  the  court  of  common  pleas  of  the  county  of  Providence; 
to  which  action  the  defendants  pleaded  in  their  defence  the 
i^act  imposing  the  tax, and  the  amendments  thereto;  and  that 
in  pursuance  of  the  provisions  of  the  same  a  warrant  was 
issued,  and  the  proceedings  which  were  the  subject  of  the 
action  were*done. 

To  this  plea  the  bank  filed  a  general  and  a  special  de- 
murrer. Among  the  causes  of  demurrer,  the  repugnancy  of 
the  acts  of  the  general  assembly  imposing  the  tax  to  the  con- 
stitution of  the  United  States,  inasmuch  as  they  violate  the 
contract  set  forth  in  the  declaration,  the  act  incorporating 
the  bank,  and,  inasmuch  as  they  authorise  private  property 
to  be  taken  for  public  purpose,  without  providing  any  com- 
pensation ;  are  distinctly  stated. 

A  judgment  against  them  was  submitted  to  by  the  bank 
in  the  court  of  common  picas;  and  they  appealed  to  the 
supreme  judicial  court,  where  the  judgment  of  the  inferior 
court  was  confirmed  by  submission  on  the  paft  of  the  bank ; 
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and  they  prosecuted  this  writ  of  error,  under  the  twenty-fifth 
section  of  the  judrciary  act  of  1 789. 

The  Providence  Bank  was  chartered  by  the  legislature  of 
Rhode  Island  in  October  1791.  The  preamble  of  tne  act 
states, 

*<  Whereas,  the  president  and  directors  of  a  bank  establish- 
ed at  Providence,  on  the  3d  of  October  last,  have  petitioned 
this  general  assembly  for  an  act  to  incorporate  the  stock- 
holders in  said  bank,  and  whereas,  well  regulated  banks 
have  proved  very  beneficial  in  several  of  the  United  States, 
an  well  as  in  Europe:  therefore  be  it  enacted  by  the  general 
assembly,  and  by  the  authority  thereof  it  is  hereby  enacted; 
that  the  stockholders  in  said  bank,  their  successors  and  as- 
signs, shall  be,  and  are  hereby^reated,  and  niade  a  corpo- 
ration and  body  politic,  by  the  name  and  style  of  the  presi- 
dent, directors  and  company  of  the  Providence  Bank,  and  by 
that  name  shall  be,  and  are  hereby  made  able  and  capable  in 
law,  to  have,  purchase,  receive,  possess,  enjoy,  and  retain  to 
them  and  their  successors,  rents,  tenements,  hereditaments, 
goods,  chattels  and  effects  of  what  kind  or  nature  soever, 
and  the  same  to  sell,  grant,  devise,  alien  or  dispose  of,  to 
sue  and  be  sued,  plead  and  be  impleaded,  answer  and  be 
answered,  defend  and  be  defended,  in  courts  of  record,  or 
any  other  place  whatsoever ;  and  also  to  make,  have  and  use 
a  common  seal,  and  the  same  to  break,  alter  and  renew  at 
their  pleasure,  and  also  to  ordain,  establish  and  put  in  exe- 
cution such  by-laws,  ordinances  and  regulations,  as  shall 
seem  necessary  and  convenient  for  the  government  of  the 
said  corporation,  not  being  contrary  to  law,  or  the  constitu- 
tion of  said  bank,  and  generally  to  do  and  execute  |11  and 
singular  acts,  matters  and  things,  ivhich  to  them  it  shall  or 
may  appertain  to  do. 

<<  And  whereas,  the  stockholders,  on  the  said  3d  day  of 
October,  formed  and  adopted  a  constitution  for  said  bank,  in 
the  words  following,  viz. 

"  Taught  by  the  experience  of  Europe  and  America,  that 
well  regulated  banks  are  highly  useful  to  society,  by  pro- 
moting punctuality  in  the  performance  of  contracts,  increas- 
ing the  medium  of  trade,  facilitating  the  payment  of  taxes, 
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preTenting  the  exportation  of  specie,  forniiihing  for  it  a  safe 
deposit,  and  by  discounts  rendering 'easy  and  expeditious 
the  anticipations  of  funds  on  lawful  interest,  advancing  at 
the  saaie  time  the  interest  of  the  proprietors;  we,  the  sub- 
scribers, desirous  of  promotrng  such  an  institution^  do  hereby 
engage  to  take  the  number  of  shares  set'  against  our  names 
retpectively,  in  a  bank  to  be  established  in  Providence,  in 
the  state  of  Rhode  Island,  on  the  following  plan,  &c. 

The  plan  of  the  association  is  set  forthrin  the  act,  and  is 
made  a  part  of  the  charter.  It  provides  for' the  opening  of 
•abecriptions  for  the  stock  of  the  bank,  to  consist  of  sixfiun- 
dred  and  twenty-five  shares,  of  four  hundred  dollarseaeh, 
making  a  caipital  of  two  hundred  and  fifty  thousand  dollars; 
and  for  the  organization  of  the  bank.  The  act  gives  to  the 
corporation  the  usual  powers  necessary  to  carry  into  effect 
tbe  objects  of  its  formation,  and  makes  provisions  for  the 
transaction  of  the  business  of  the. company.  Amendments 
to  this  act  were  afterwards  passed  by  the  legislature. 

The  case  was  argued  by  Mr  Whipple,  for  the  plaintiffs  in 
error;  and  by  Mr  Hazxard  and  Mr  Jones,  for  the  defendants. 

Mr  Whipple,  for  the  plaintiff  in  error,  said ;  as  this  case 
invtSlves  constitutional  principles  of  great  delicacy  and  im- 
portance, it  may  not  be  useless  to  advert  to-  the  principles 
establish  J  by  this  court. 

At  no  period  in  the  political  or  civil  history  of.  England 
or  of  this  country,  has  it  been  admitted  that  the  legislature 
possessed  unlimited  or  absolute  power.  Under  the  British 
government,  the  rights  of  private  property  were  respected, 
long  anteicedent  to  emigration  to  this  country;  although 
violcince  to  the  political  rights  of  the  subjects  of  the  crown 
are  frequently  recorded  in  history.  The  immunities  of  pri- 
vate property,  and' the  inviolability  of  vested  rights,- have 
been  asserted  by  political  and  legal  writers,  and  established 
by  judicial  decisions,  for  three  centuries  past. 

The  assertion  of  .a  limit  to  legislative  authority  was  con- 
stant during  the  colonial  existence  of  this  country;  and 
the  principle  was  afterwards  inserted  in  the  bills  of  rights, 
and  in  the  constitutions  of  states.    At  a  very  early  period  af- 
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ter  the  establishment  of  the  governmeot  of  the  United 
States,  it  became  necessary  to  give,  to  these  received  opi- 
nions the  sanction  of  judicial  authority ;  and  this  was  done 
by  this  court  in  1798,  in  the  case  of  Calden  va.  Bali,  3  Dall. 
Rep.  186.  1  Condensed  Rep.  172.  The  principles  of  that 
case,so  far  as  they  declare  the  obligation  of  a  contract  to  be 
superior  to  the  power  of  the  legislature,  were  re-asserted  in 
Fletcher  va.  Peck,  6  Cranch's  Rep.  88.  Again  these  prin- 
ciples were  maintained  in  the  cases  of  the  State  of  New 
Jersey  va.  Wilson,  7  Cranch,  104.  Terrett  va.  Taylor,  9 
Cranch,  43«  The  Town  of  Pawlet  va.  Clarke  et  al.  9 
Cranch,  202.  Sturges  va.  Crowninshield,  4  Wheat.  122. 
M'Cullochw.  Maryland,  4  Wheat.  316.  The  Dartmouth 
College  va.  Woodward,  4  Wheat.  518.  Weston  va.  The 
City  Council  of  Charleston,  2  Peters,  45G« 

The  cases  which  have  the  strongest  bearing,  and  which  are 
thought  to  decide  the  present  case,  are  Fletcher  va.  Peck, 
M'Culloch's  case,  the  Dartmouth  College  case,  and  the  cas^ 
of  the  City  Council  of  Charleston.  Fletcher  va.  Peck 
establishes  the  principle  that  a  state  cannot  invalidate  its 
own  grant ;  that  in  making  a  grant,  it  acts  as  a  party,  and  is 
bound  as  a  party.  <<  Every  grant  (say  the  court)  is,  in  its 
own  nature,  an  extinguishment  of  the  right  of  the  grantor  ; 
and  implies  an  obligation  not  to  re-assert  that  right." 

The  Dartmouth  College  case  puts  an  end  to  all  discussion 
of  the  question,  whether  a  charter  is  a  contraQt,  und  whether 
the  public  benefit  derived  from  them  is  not  a  sufficient  con- 
sideration ?  The  language  of  the  court  is  so  full  and  clear 
upon  those  points,  that  it  is  believed  that  no  doubt  will  be 
entertained  upon  them. 

Mr  Whipple  then  went  into  a  particular  examination  of  the 
ta&e.  He  said  the  bank  was  incorporated  in  1791,  with  the 
usual  powers  of  a  corporation.  The  motives  of  the  legisla- 
ture in  granting  the  charter,  which  was  the  legal  conaidera- 
4wn  of  the  grant,  are  declared  in  these  terms. 

^<  Taught  by  the  experience  of  Europe  and  America,  that 
jcfill  regulated  banks  are  highly  useful  to  society,  by  pro- 
moting punctuality  in  the  pefformaoce  of  contracts,  increas- 
ing the  medium  of  .trade,  facilitating  the  payment  of  taxes. 
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preventing  the  exportation  of  specie,  furnishing  for  it  a  safe 
deposit,  and  by  discounts  rendering  easy  and  expeditious 
the  anticipations  of  funds  on  lawful  interest,  advancing  at 
the  same  time  the  interest  of  the  proprietors,"  &c. 

The  first  and  seventh  sections  of  the  charter  evidently 
contemplate  the  ownership  of  property  by  the, bank  in  its 
corporate  capacity.  The  real  estate  and  the  profits  of.  the 
capital  stock,  previous  to  a  dividend,  may  be  (ionsidered  as 
belonging  to  the  bank.  But  the  capital  stock  itself  is  as 
much  the  property  of  a  stranger  as  of  the  bank|  There  can- 
not well  be  -two  entire  owners  to  the  same  pibperty.  The 
stockholders  have  the  property,-  and  the  corporation  the 
management  of  it.  The  corporation  is  not  even  the  trustee : 
for  it  has  not  the  liegal  estate,  and  no  power  to  sell.  It  has 
merely  the  naked  possession,  with  the  perpetual  legal  right 
of  using  the  funds  for  the  benefit  of  the  legal  and  equitable 
owners. 

The  stock  was  subscribed  for  at  a  very  early  period,  and 
the  bank  went  into  successful  operation.  The  capital  was 
subsequently  increased  to  five  hundred  thousand  dollars. 
For  many  years  past,  the  shares  have  sold  from  fifteen  to 
twenty-^five  per  cent,  advance,  owing,  in  part,  to  the  belief 
that  the  charter  was  perpetual,  and  that  the  legislature  had 
no  power  over  it.  No  power  to  repeal  or  to  modify,  by  sub- 
sequent law,  was  reserved ;  and  none  was  believed  to  exist, 
until  January.  1 822. 

Most  of  the  present  ownefs  purchased  their  stock  at  an 
advance,  a  part  of  which  will  be  lost  to  them,  if  the  power 
recently  claimed  by  the  legislature  has  a  legal  and  a  con- 
stitutional existence.  The  charter  of  the  Providence  bank 
was  the  first  that  was  granted  by  the  legislature  of  Rhode 
Island.  For  several  years  it  was  the  only  bank  in  the  state. 
Between  the  date  of  its  charter,  however,  and  June  1823, 
several  charters  were  granted,  substantially  lijce  it.  In  June 
)822,  the  time  when  the  act  imposing  a  tax  on  banks  went 
into  operation,  the  charter  of  the  Mount  Hope  bank,  in 
Warren,  was  granted. 

The  eighth  section  provides,  "  that  this  act  of  incorpora- 
tion be,  and  the  same  is  hereby  declared  to  be,  subject  to  all 
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acts  which  may  bo  passed  by  the .  general  aiMembly^  in 
ameodotent-  or  repeal  thereof,  or  io  any  way  affectiDg  the 
same^'' 

The  poWer  of  the  legislatore  to  tax  the  banks  had  been 
previously  denied;  and  the  argument  against  that  power  was 
delivered  but  a  few  days  before  the  granting  the  charter.of 
the  Mount  Hope  bank.  AIL  the  charters  since  contains 
similar  reservation. 

From  the  earliest  period,  down  to  the  acuof  .1832,^(BS 
in  Rhode  Island*  had  been  uniform.  'The  proportion  which\ 
each»town  was  bound  to  contribute  was  settled  by  an  act 
passed  4B  1747.  By  the  act  of  1747  the  proportion  which 
the  town  of  Providence  paid  towards  the  expenses  of  the 
state  was  one-ninth.  A  new  apportionment  among  the 
several  towns  in  the  state  was  made;  in  1796,  by  iwhioh  the 
town  of  Providence  was  required  to  pay  one-fifih.  4a  18S4 
another  apportionment  fixed  nearly  one-third  upon  that 
town.  Only  one  tax,  however,  has  ever  been  ordered  under 
that  estimate. 

The  mode  of  collecting  taxes  under  these. various  laws 
produced  great  uniformity  as  to  individuals.  The  treasurer 
of  the  slate  issued  his  wairant  to  the  treasurers  of  the  seve* 
ral  towns,  requiring  them  to  collect  firoin  the  inhabitants 
each  town's  proportion  of  the  sum  to  be  raised.  Th»  pso- 
portion  of  each  town  was  assessed  upon'indivlduars,  accord- 
ing to  the  supposed  value  of  their  real  and  personal  eatate. 
This  has  been  the  usage  from  the  earliest  settlement  of  the 
state,  with  very  slight  variations,  down  to  the.  act  of  1822. 
With  the  exception  of  one  tax  of  fifteen  thousand  dollars, 
ordered 'by  an  act  of  May  1824,  the  whole  expenses  of  .the 
state  have  been  paid  under  the  act  of  .1622.  The  whole 
amount  collected  under  the  license  act  of  1822,  from  its 
commencement  to  the  end  of  the  year  1827^  is  tbirty-fiw 
thousand  nine  hundred  and  twenty-one  dollars  twelve  cents. 
Of  that  amount  twenty-six  thousand  three  hundred  itnd 
eighty  dollars  eighty-six  cents  was  paid  by  the  town  of  Pro- 
vidence, and  twelve  thousand  eight  hundred  and  eighteen 
dollars  by  the  banks.  The  largest  proportion  of  the  bank 
capital  is  in   hat  town,  and  the  efFect  of  the  license  act  has 
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been  to  burthen  it  with  more  than  two-thirds  of  the  taxes 
of  the  state.  The  amount  paid  under  tlie  act,  in  1838  and 
1829,  by  thetdwn  of  Providence,  was  three-fourths  of  the 
whole.  The  proportion  has  been  increasing  against  the 
town  from  1822  to  the  present  time,  as  will  be  seep  by  an 
examination  of  the  accounts  of  the  treasury.  The  'whole 
real  estate,  and  all  other  property  in  the  state,  is  exempted 
from  taxation ;  and  the  paying  parfbf  the^business  of  govern* 
ment  thrown  principally  upon  one  town.  . 

The  question  for  the  consideration  of  the  court  is,  whe- 
ther such  a  tax,  so  far  as  regards  the  banks,  whose  charters 
were  granted  previous  to  1822,  and:-without  any  reservation 
.of  authority  over  them,  is  a  constitutional  tax  9  It  will  be 
kept  in  mind  that  the  charters  of  all  banks  established  since 
May  1829  contain  ample  reservations  of  power. 

The  charter  of  the  Providence  Bank  was  granted  in  No- 
vember 1791 ;  and  until  1797  it  was  the  only  bank  in  the 
state.  Its  capital,  at  first,  was  fixed  at  two  hundred  and  fifty 
thousand  dollars,  but  it  was  subsequently  increased  to  five 
hundred  thousand  dollars.  Although  no  bonus  was  paid  to 
the  state,  yet  the  advantages^  expected  by  the  public,  are 
fully  stated  in  the  charter,  and  constitute  the  consideration 
of  the  contract.  The  contract  was,  that  the  stockholders 
should  be  entitled  to  all  the  advantages  of  employing  their 
money  in  banking  business,  through  the  agency  of  a  corpo- 
ration ;  and  the  state  to  all  the  benefit  of  a  ''  well  regulated 
bank."  These  advantages  were  expected  by  the  parties,  for 
they  are  expressly  stated  in  the  charter,  and  constitute  reci- 
procal rights  and  obligations.  Whenever  the  business  of 
ihe  corporation  is  so  managed  as  to  injure  instead  of  bene- 
fiting the  'public;  whenever  an  undue  amount  of  bills  is 
issued ;  specie  payments  refused,  and  the  currency  depre- 
ciated ;  then  is  there  a  violation  of  the  contract  on  the  part 
of  the  stockholders,  and  the  sovereign  may  interfere,  for  they 
contracted  to  maintain  a  "  well  regulated  bank."  The  state 
has  a  right  to  ^ee  this  object  accomplished,  and  to  pass  all 
laws  necessary  for  the  purpose.  The  admission  which  we 
most  freely  make,  of  a  power  in  the  state,  so  to  regulate  the 
conduct  of  corporations  as  to  attain  the  objects  ot  their  for- 
VoL.  IV.~S  Q 


522  SUPREME  COURT. 

[Providence  Bank  v$,  BiUings  and  Pittman.] 

mation  may  appear  to  conflict  with  a  proposition,  which  we 
shall  endeavor  to  sustain ;  which  is  this,  that  the  state,  by  be- 
coming a  party  to  the  contract,  was  as  much  bound  to  re- 
spect the  rights  of  the  other  party,  as  if  the  state  had  been 
an  individual.  There  is,  however,  in  reality,  no  hostility 
between  the  admission  and  the  proposition.  All  the  legisla- 
tive power  which  the  state  has  a  right  to  exert,  is  remedial 
in  its  character,  furnishing  remedies  for  or  against  the  cor- 
porations, and  imposing  penalties  for  violations  of  their  con- 
tract. The  same  power  might  have  been  exercised  over  the 
Dartmouth  college,  and  the  same  authority  is  constantly  ex- 
ercised in  ail  the  states,  over  corporations  of  their  own  crea- 
tion. The  proceedings  of  the  legislatures  of  some  of  the 
states  are  of  a  mixed  character,  partly  legislative  and  partly 
judicial.  So  far  as  they  are  legislative,  they  are  clearly 
remedial ;  so  far  as  they  are  judicial,  they  annex  penalties 
for  doing  what,  under  a  more  regular  system  of  jurispru- 
dence, they  would  be  adjudged  to  have  forfeited  their  char- 
ter for  doing. 

In  the  examination  of  this  case,  it  will  be  necessary  to  con- 
sider, 

1 .  The  contract,  the  rights  which  it  confers  on  one  party, 
and  the  obligations  it  imposes  on  the  other. 

2.  The  act  of  1822,  and  the  effect  which  that  act  has  upon 
the  rights  conferred  by  the  contract. 

3.  The  provision  in  the  constitution  of  the  United  States, 
against  imps[iring  the  obligation  of  contracts. 

First,  what  was  the  contract?  This  general  question  in- 
volves an  inquiry  into  the  elements  which  usually  constitute 
what  the  law  terms  a  contract.  The  usual  ingredients  are  : 
a  consideration,  parties,  and  a  subject  matter.  What  is 
called  the  obligation  of  a  contract,  is  the  duty  which  the  law 
imposes  upon  a  party  not  to  disturb  any  of  the  legal  rights 
conferred  upon  the  other  party.  The  extent  of  the  rights  of 
one  parly,  therefore,  is  the  measure  of  the  obligation  of  the 
other. 

In  the  first  place,  there  was  a  full  ana  an  ample  consider- 
ation; not  a  consideration  implied,  but  expressly  stated. 
The  risk  of  advancing  two  hundred  and  fifty  thousand  dol- 
lars, in  1791,  to  be  employed  in  banking  business,  was  very 
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great.  The  constitution  of  the  United  States  was  not  rati- 
fied in  Rhode  Island,  we  think,  until  the  year  1790.  Al- 
though at  that  period  the  people  of  that  state  had  been 
*^  taught,  by  the  experience  of  Europe  and  America,  that  well 
regulated  banks  were  highly  useful  to  society,''  yet  they  had 
not  been  taught  that  they  ^ere  very  profitable  to  the  stock- 
holders. The  times  were  still  very  feverish.  The  shock  oc- 
casioned by  paper  money  had  not  entirely  subsided.  The 
efiect  of  the  constitution  of  the  general  government  had  not 
been  ascertained.  Money  was  very  scarce,  credit  very  low^ 
and  punctuality  out  of  the  question.  Indeed,  it  is  stated  in 
the  charter,  that  one  of  the  effects  beneficial  to  the  public, 
expected  from  the  bank,  was  to  promote  punctuality  in  pay- 
ments. The  wonderful  activity  given  to  trade  a  short  time 
after,  by  the  war  in  Europe,  was  then  unlooked  for.  Under 
these  circumstances,  it  required  all  the  influence  of  the 
leading  men  in  the  town  of  Providence,  to  obtain  money  suf- 
ficient for  so  hazardous  and  doubtful  an  enterprise.  So  un- 
certain was  the  experiment,  that  a  subscription  could  not 
be  obtained,,  without  providing  in  the  charter  a  remedy  for 
the  collection  of  debts  due  to  the  bank,  which  was  withheld 
from  all  individuals.  This  remedy  consisted  in  the  power 
of  attaching  the  real  and  personal  estate  of  the  debtor,  on 
mesne  process.  In  practice,  this  amounted  to  a  priority  of 
payment.  The  state  willingly  granted  this,  in  consideration 
of  the  value  of  the  institution  to  the  public,  and  the  hazard 
to  the  stockholders.  The  same  remedy  has  been  granted  to 
all  banks  since,  in  order  that  one  may  have  no  advantage 
over  the  other. 

Notwithstanding  these  inducements,  a  period  of  six  years 
elapsed  before  another  bank  went  into  operation.  The  first 
meeting  of  the  stockholders  of  the  bank  of  Rhode  Island 
was  at  Newport,  in  January  1797.  The  consideration  then 
was  ample.  The  stockholders  purchased  the  privilege  of 
banking.  They  paid  for  it  a  high  price,  and  the  ease  will 
result  in  a  question  whether  they  are  to  pay  for  it  again. 

The  parties  to  the  contract  were  the  stockholders  in  their 
individual  capacity,  on  one  side ;  and  the  state  in  its  sover- 
eign character,  on  the  other.    It  was  not  a. contract  between 
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the  state  and  the  corporation ;  the  corporation  had  no  ei- 
istence  until  the  contract  was  completed.  The  corporation, 
instead  of  being  a  party,  was  the  subject  of  the  contract. 
It  was  the  thing 'granted,  and  not  the  person  to  whom  the 
grant  was  made.  The  other  party  was  a  ste.i3,  possessing 
various  and  extensive  sovereign  powers.  In  making  this 
contr4ct,  it  acted  in  its  sovereign  character ;  for  it  had  no 
other  character  in  which  it  could  act.  It  meant  to  bind 
itself  in  its  sovereign  character;  for  there  was  no  other  cha- 
racter which  it  could  bind.  It  was  well  known  that  the 
principal  strength  of  sovereignty  consisted  in  its  power  of 
making  laws,  and  that  the  only  effectual  mode  of  binding 
sovereigiity  was  to  restrain  its  law-making  power ;  and  that, 
to  restrain  its  law-making  power  upon  all  subjects  but  one, 
and  leave  it  flree  upon  that,  was  tantamount  to  no  restraint 
at  all.  If,  therefore,  the  state  was  a  party  to  a  contract,  it 
intended  to  bind' its  law-making  power.  The  law  presumes 
that  a  party  understands  the  legal  effect  of  a  contract,  and 
that^he  intends  that  legal  effect.  The  legaleffect  of  a  contract 
is  to  bind  the  parties  to  all  its  stipulations ;  to  bind  them 
in.  the  capacity  in  which  they  contracted,  and  to  bind  them 
equally.  It  was  intended  then  that  both  the  parties  should 
be  bound,  and  that,  consequently,  neither  should  possess  the 
pow^r  to  liberate  Itself,  without  the  consent  of  the  other. 
It  iherdfore  results  from  the  fact  that  the  charter  is  a  con- 
tract ;  that  the  state  nieant  to  bind  itself  in  its  sovereign 
capacity^  and  to  refttriM  4he  exercise  of  all  its  law-making 
powers,  so  that  it  should  not  be  able  4o  resume  the  grant, 
or  to  render  the  subject  of  the  grant  of  no  value,  or  to  make 
its  value  dependent  oh  its  own  will,  instead  of  being  de- 
Ipendent  upon  the  terms  of  the  ponlract,  and  the  law  of  the 
land; 

But  further  » the  fact  of  the  state's  having  become  a  party 
to  a  contract,  is  not  only  conclusive  evidence  that  it  intend- 
ed to  bind  itself,  and  to  restrain  all  its  law-making  powers, 
but  it  is  evidence  of  the  extent  to  which  it  meant  to  impose 
t))at  restraint.  The  object  of  binding  the  state  at  all,  was 
to  secure  the  ttgt^  oC  the  other  party  :  consequently  the 
degree  of  restraini.nmsi  be  such  as  will  afford  that  securitv. 
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There  is  an  abeardity  in  saying  tbat  the  state  meant  to  bind 
itself,  in  order  to  secure  the  rights  of  the  other  party,  and 
saying,  at  the  same  time,  it  intended  a  less  degree  of  re- 
straint than  was  sufficient  for  the  purpose* 

If  the  state  intended  to  be  bound  at  all,  it  intended  to  be 
bound  to  the  same  extent  as  though  it  had  been  an  indivi- 
dual, and  not  a  sovereign  state.  A  contract,  in  its  very  na- 
ture, imports  reciprocity  of  rights  and  obligations.  One 
party  is  not  to  be  bound  to  a  greater  extent  than  the  other, 
unless  it  is  so  expressed,  or  unless  it  is  implied  from  neces- 
sity. 

Having  briefly  considered  what  was  the  consideration  of 
the  contract  and  who  were  the  parties,  a  more  important 
object  presents  itself,  which  is  to  ascertain  its  obligation. 
This  can  be  done  in  no  other  way  than  by  resorting  to  its 
subject  matter. 

Rights  and  obligations  are  correlative  terms.  The  extent 
of  the  rights  of  one  party  is  the  exact  measure  of  the  obli- 
gation of  the  other :  for,  in  the  language  of  this  , court, 
«  every  grant  implies  an. obligation  not  to  re-assert  the  right 
granted." 

1.  There  was  granted  to  the  stockholders,  and  to  their 
successors,  a  perpetual  right  to  the  powers  and  capacities  of 
a  corporation,  denominated  **the  president,  directors  and 
company  of  the  Providence  Bank." 

2.  There  was  also  granted  a  perpetual  right  to  employ  five 
hundred  thousand  dollars  in  banking  business. 

It  would  be  absurd  to  say  that  the  stockholders  obtained 
an  act  of  incorporation,  for  the  sake  of  an  act  of  incorpora- 
tion ;  tbat  they  obtained  a  grant  of  the  right  of  doing  banking 
business -for  the  sake  of  banking  business ;  but  both  were 
granted  for  the  profit  that  might  arise  from  them.  Is  it  not 
«&irly  to  be  implied,  that  the  amount  of  that  profit  should  be 
all  that  could  be  made  by  thanking  business  under  the  gene- 
ral laws  of  the  land  ?  The  corporation,  and  the  right  to 
transact  banking,  business,  were  granted  as  mere  means :  the 
end  was  the  expected  profit. 

It  must  be  agreed;  that  the  charter  was  to  be  perpetual, 
and  that  the  stockholders  cannot  be  deprived  of  it.    Tt  mast 
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)>e  agreed  that  the  right  to  transact  banking  business  was  to 
be  perpetaal,  and  that  the  stockholders  cannot  be  4epriTed 
of  it.  Must  it  not,  then,  be  agreed,  that  the  right  to  all  the 
profits  was  to  be  perpetual,  and  that  the  stockholders  can- 
not b^  deprived  of  it?  If  the  right  to  the  means  was  in- 
tended to  be  legal  rights,  was  not  the  right  to  the  end  to  be 
of  the  same  character  1  Can  it  be  believed  that  perpetual 
means  would  be  granted,  to  obtain  a  doubtful  and  uncertain 
end?  That  the  subordinate  parts  of  the  contract  should  t)e 
held  as  rights,  subject  only  to  the  law  of  the  llmd ;  but  that 
the  main  object  should  be  possessed  only  as  a  legislative  in- 
dulgence ?  The  presumption  of  law  is,  that  all  the  rights 
between  the  same  parties,  and'  conferred  by  the  same  grant, 
itre  to  be  of  the  same  character,  subject  to  the  same  tenure, 
and  to  continue  during  the  same  time.  Nothing  but  strong 
language  to  the  contrary  will  create  a  difference.  The  act 
of  incorporation  is  a  legal  right,  subje^  to  no  partial  or  di- 
rect legislation.  The  right  to  banking,  business  is  a  legal 
right,  subject  to  no  partial  or  direct  legislation.  Why,  then, 
is  not  a  perpetual  right  to  all  the  profits  a  legal  right,  and 
subject  to  no  partial  legislation?  Why  should  the  control 
of  the  state  over  one  of  these  rights  be  greater  than  over  the 
other  1 

We  will  now  examine  the  act  of  1822,  with  a  view  to  as- 
certain whether  it  involves  the  power  to  destroy  the  rights 
granted  by  the  contract. 

The  very  title  of  the  act  is  significant.  It  is  ^*  an  act,  im- 
posing a  duty  pn  licensed  persons  and  others,  and  bodies 
corporate,  within  the  state."  It  classes  the  banks  with 
licensed  persons.  It  considers  them,  not  as  exercising  their 
legal  rights  under  their  contract,  but  as  enjoying  privileges 
by  the  license  and  permission  of  the  state. 

It  enacts  that  there  shall  be,  hereafter,  annually  paid  by 
the  persons  and  bodies  corporate  within  this  state,  herein 
named,  the  following  sums,  to  wit: 

<<  By  each  and  every  person  licensed  by  the  town  coun- 
cils of  the  several  towns,  the  sum  of  two  dollars,  to  be  paid 
to  the  town  councils  before  granting  the  license,  and  by 
them  to  be  paid  over  to  the  general  treasurer. 
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**  By  each  and  every  money  broker,  or  money  changer, 
and  each  and  every  vendor  of  foreign  lottery  tickets,  the 
sum  of  one  hundred  dollars,  to  be  paid  to  the  town  councils 
at  the  time  of  granting  licenses  to  those  persons. 

"  By  each  and  every  bank  within  this  state,  (except  the 
bank  of  the  United  States,)  the  sum  of  fifty  cents  on  each 
and  every  thousand  dollars  of  the  capital  stock  actually 
paid  in." 

It  is  too  apparent  to  be  denied  that  the  legislature  con- 
sidered the  charter  of  the  banks  as  mere  licenses.  Even  on 
.  that  ground,  it  would  have  been  no  more  than  equal  justice 
to  have  required  the  fee  when  the  license  was  granted,  as  is 
provided  in  relation  to  all  the  other  licensed  persons  men- 
tioned in  the  ac^  It  is  a  requisition ;  a  duty.  It  lays  no 
claim  to  the  character  of  a  tax.  A  tax  implies  proportion, 
5  Rep.  53.  It  is  a  specific  duty  upon  the  privilege  of  the 
bank ;  upon  the  franchise  granted  and  paid  for.  Its  advor 
cates  do  not  deny  that  this  is  its  character:  on  the  contrary, 
they  assert  it,  and  justify  it.  They  are  driven  to  this  by 
necessity,  for  there  is  no  other  character  that  can  attach  to  it 

No  one  pretends  that  it  is  a  tax  upon  the  property  of  the 
banks.  The  act  provides  "  that,  hereafter;  there  shall  be 
annually  pa[d  by  the  persons  and  bodies  corporate,  within 
this  state,  herein  named,  to  and  for  the  use  of  the  state,  the 
following,  sums,  to  wit,  by  each  and  every  bank  one  dollar 
twenty-five  cents  on  each  and  every  thoQsand  dollars  of  the 
capital  stock  actually  paid  in."  The  capital  stock  is  re- 
ferred to,  in  order  to  equalize  the  duty  among  the  banks 
themselves.  The  duty  is  not  upon  the  capital  stock,  but 
upon  the  banks.  In  relation  to  eacii  other,  it  is  a  duty  in 
proportion  to  the  capital  stock.  In  relation  to  all  other 
persons,  it  is  a  direct  and  arbitrary  requisition,  not  based 
upon  property,  not  controlled  by  any  usage,  and  depending 
*for  its  amount  entirely  upon  the  will  and  caprioe  of  one  of 
the  ^parties  to  the  contract. 

There  are  but  three  views  that  can  be  taken  of  this  act. 
It  is,  first,  either  a  tax  upon  the  persons  or  polls  of  the  corpo- 
rations, which  subjects  it  to  the  objection  that  it  does  not  at 
th&  same  time  tax  the  persons  of  other  corporations  or  indi- 
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viduals ;  or,  second,  it  is  a  tax  upoo  the  franchise  of  the  bank, 
which  was  purchased  by  the  stockholders;  or,  third,  it  is  a  tax 
upon  the  capital  stock  of  the  bank,  which  is  a  new  species 
of  property,  and  one  of  the  fruits  of  the  contract.  The  in- 
tention was  to  tax  the  franchise ;  to  consider  the  banks  as 
licensed  persons;  and,  in  common  with  other  licensed  per- 
sons, to  compel  them  to  pay  an  annual  stipend  for  the  pri- 
vileges they  enjoy.  Suppose  the  Providence  Bank  bad  paid 
fifty  thousand  dollars  for  these  privileges,  at  the  time  of 
recervihg  their  charter,  could  it  be  compelled  lo  pay  for  them 
again  1  How  does  it  alter  the  case,' that  the  payment  was 
in  benefits  of  another  kind,  which  the  Matr  acknowledge  to 
have  received  1  Go  farther:  suppose  this  franchise  to  have 
been  a  free  gift,  can  payment  be  subsequently  demanded  f 
But  whether  the  act  of  1822  is  i.  tax  upon  the  privileges  of 
the  banks,  or  upon  their  property,  or  a  duty  or  requisition 
upon  them  as  licensed  persons,  will  not  essentially  vary  the 
question ;  inasmuch  as  it  must  be  conceded,  on  all  hands,  that 
it  involves  the  power  to  destroy  all  their  beneficial  rights. 
This  was  one  of  the  points  expressly  decided  in  M'Culloch's 
case*  If  the  state  has  jurisdiction *over  the  subject  matter; 
if  it.  can  select  its  own  contract,  or  the  privileges  or  property 
conferred  by  its  own  contract,  and  impose  a  specific  duty 
upon  them,  and  them  alone ;  it  can  destroy  those  privileges, 
because  it  must  necessarily  be  the  sole  judge  of  the  amount. 
Although  at  present  the  expenses  of  the  state  are  small,  yet, 
in  cases  of  war,  internal  commotions,  or  the  happening  of 
any  other  causea  which  would  increase  our  expenditures,  it 
will  probably,  be  thought  expedient  and  just  that  the  banks 
should  contribute  the  same  proportion  then  as  now.  If  it 
is  deemed  legal  and  honest  to  load  them  with  one-third  of 
all.  the  burthens  of  government  now ;  why  will  it  not  be  legal 
and  just  then?  Nay,  why  not  one  half,  or  three-quarters,  or 
the  whole  ?  If  this  court  decide  this  tax  to  be  constitutional, 
must  it  not  decide  that  a  requisition  of  one  half  of  the  in- 
come of  the  capital  stock  will  be  constitutional  9  In  what- 
ever point  of  view,  therefore,  this  n%,i  is  considered,  it  involves 
the  power,  and,  as  we  shall  directly  show,  the  legal  power, 
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the  legal  right  to  destroy  the  contract  to  which  the  state  is 
a  party. 

An  examination  of  the  constitution  of  the  United  States 
will  show  that  this  is  the  necessary  result.  .  The  clause  be- 
longing to  this  subject  is,  *<  that  no  state  shall  pass  any  law 
impairing  the  obligation  of  contracts." 

**No  state  shall  pass  any  law!"  It  intended  to  exclude 
all  laws  having  that  effect.  It  ma,de  no  exception  in  favour 
of  laws  imposing  taxes;  but  it  intended,  that  the  taxing 
power,  like  all  other  powers,  should  be  so  exercised,  as  not 
to  impair  the  obligation  of  contracts.  What  use  would 
there  have  been  in  the  prohibition,  if  it  had  left  t!ie  state 
free  as  to  one  of  Its  powers?  Would  not  such  freedom  have 
destroyed  the  whole  effect  of  th&  provision  9 

But  further :  no  state  shall  pass  any  law  **  impairing  the 
obligation  of  contracts."  .  It  does  not  confine  itself  to  the 
direct  and  express,  but  extends  to  all  the  implied  obligations. 
It  also  extends  to  all  contracts  ;  those  to  which  a  state  is  a 
party,  as  well  as  the  contracts  of  individuals. 

**  No  state,  shall  pass  any  law  impairing  the  obligation  of 
contracts !"  Does  this  prohibit  the  power  of  impairing  con- 
tracts, or  the  exercise  of  that  power?  It.  must  be  remem- 
bered that  this,  and  all  the  other  prohibitions  against  the 
states,  are  addressed  not  to  natural  persons,  possessing  phy- 
sical powers,  but  to  artificial  persons,  possessing  legal  pow- 
ers. A  prohibition  not  to  steal  leaves  the  natural  person 
with  the  physical  power  of  violating  the  injunction :  but  does 
it  not  destroy  the  legal  power  ?  The  powers  of  the  states 
are  all  legal  powers.  Thx2y  have  no  physical  or  natural 
powers.  A  prohibition,  therefore,  against  the  exercise  of  a 
legal  power,  is  an  annihilation  of  the  power  itself;  and  any 
law  so  dependent  upon  the  existence  of  such  a  power,  or  so 
closely^  connected  with  it  as  to  irender  it  practically  impos- 
sible to. sustain  the  law,  without  submitting  to  the  exercise 
of  the  power,  must  be  an  unconstitutional  law; 

Apply  this  principle  to  the  present  case.     The  state  has 

no  power  to  impair  its  own  contract.     It  cannot  resume  the 

charter :  it  cannot  prohibit  banking  busine.^s  :  it  cannot  take 

all  the  income  of  the  capital.     It  will  be  agreed  thot  no  such 
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power  can  be  exercised..  How  then  can  it  ezistl  How  can 
a  legal  power  exist  which  it  is  unlawful  to  use,  or  a  legal 
right  which  cannot  be  exercised  f  Physical  powers  may  ex- 
ist, the  .action  of  which  is  prohibited :  but  legal  powers 
exist  only  in  action.  They  are  contemplated  only  with  a 
view  to  their  exercise.  A  legal  power  is  a  right  to  do  cer- 
tain things.  A  power  to  destroy  the  rights  of  the  banks  is, 
therefore,  equivalent  to  the  actual  destruction  of  them ;  be- 
cause a  power  to  destroy  is  a  legal  right  to  destroy.  Con-' 
sidered  in  relation  to  its  citizens,  all  the  powers  of  sove- 
reignty are  legal  rights. 

We  say,  that  if  it  is  admitted  that  the  charter  is  a  contract, 
the  whole  controversy  is  admitted;  because  every  contract 
necessarily  excludes  all  power  in  either  of  the  parties  to 
destroy  the  rights  which  vest  under  it.  A  tax  upon  the 
franchise  is  a  tax  upon  the  contract  itself.  The  law  implies 
a  right  in  the  states  to  tax  the  banks ;  that  is^  the  property  of 
the  banks;  but  it  does  not  imply  a  right. to  destroy.  The 
state  of  Rhode  Island  has  contracted  not  to  tax  the  Black- 
stone  canal.  The  state  of  New  Jersey  contraqted,  in  the 
case  of  New  Jersey  vs.  Wilson,  not  to  tax  certain  lands.  The 
exemption  of  that  canal  and  those  lands  is  a  privilege  or 
franchise.  Would  a  tax  upon  that  privilege  be  valid  H  ^ 
Would  it  not  violate  the  spirit  of  the  contract?  Would  it 
not  be  mere  evasion  9  The  terms  of  the  contract  exempted 
the  lands  from  taxation ;  but  would  not  that  contract  have 
been  rendered  of  no  value,  if,  instead  of  taxing  the  lands, 
they  had  taxed  the  privilege  or  exemption  conferred  by  that 
contract  9 

We  contend  then  that  the  power  irt  question  is  necessarily 
excluded ;  because  it  is  inconsistent  with  the  main  and  lead- 
ing intention  of  the  parties,  which  was  to  make  a  contract, 
and  to  bind  themselves  by  it. 

How  can  that  be  constitutional,  which  necessarily  entails 
consequences  that  are  prohibited  by  the  constitution?  How 
can  a  law  which,  beyond  all  human  control,  arms  the  legis- 
lature with  the  legal  right  of  doing  what  the  constitution 
prohibits  their  doipg,  be  constitutional  9  Nay,  worse  :  which 
puts  them  in  the  actual  possession  of  a  power,  the  very  ex- 
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istence  of  which  is  a  violation  of  the  contract.    How  can  the 
legislature  legislate   themselves   into  the  possession  of  a 
power,  not  only  not  granted,  but  expressly  withheld  by  the 
people  1 

But  a  law  involving  the  power  to  destroy,  is  equivalent  to 
a  law  which  actually  does  destroy,  for  another  reason.  The 
constitution  intended  not  only  that  a  law  which  actually  im- 
pairs a  contract  should  be  void,  but  it  also  intended  that 
this  court  should  possess  and  exercise  the  power  of  decla- 
ring it  void. 

The  act  of  1832,  if  admitted  to  be  valid,  will  deprive  thia 
court  of  that  power.  If  the  subject  and  the  mode  of  taxa* 
tion  are  admitted  to  b6  constitutional,  the  amount  rests  in 
the  discretion  ,of  the  legislature.  The  court  must  submit 
to  any  amount  that  may  be  imposed.  Their  power  to  pro- 
tect the  rights  of  the  individual  is  at  an  end,  the  moment 
this  law  is  declared  to  be  valid.  That  power  constitutes  the 
remedy  of  the  banks.  This  law  takes  from  the  banks  all 
right  to  appeal  to  this  court  for  relief,  and  all  power  in  the 
court  to  extend  that  relief.  Can  this  court  surrender  that 
power  9  Are  not  all  its  legal  powers  legal  duties  ?  Is  this 
court  to  obey  the  constitution,  ^od  retain  the  power  of  de- 
claring void  a  law  which  the  state  may  pass,  destroying  the 
banks;  or  to  obey  the  act  of  1822,  which  deprives  them  of 
that  power  1  Is  it  to  rest  with  the  legislature  of  Rhode 
Island  to  say  whether  an  individual  shall  retain  a  constitu- 
tional remedy,  and  this  court  a  constitutional  power  f  kit 
for  the  slate,  against  whom  this  remedy  and  this  power  were 
provided,  to  legislate  the  other  party  out  of  them?  *This 
remedy  and  this  power  are  the  constitutional  barriers  for  the 
protection  of  private  rights ;  and  an  attack  upon  the  outposts 
is  as  undisguised  war  as  upon  the  constitution  itself. 

An  important  question  in  the  case  reniains  yet  to  be  con- 
sidered. .Does  not  the  contract  of  1791  afford  a  necessary 
implication  of  an  exemption  from  all  modes  of  taxation 
which  involve  the  power  to  destroy  ?  That  may  be  said  to  be 
implied,  which,  from  a  fair  construction  of  all  parts  of  an 
instrument,  appears  to  have  been  the  probable  intention  of 
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the  parties.     That  is  necessarily  implied,  without  which  the 
obvious  and  main  intention  of  the  parties  would  be  defeated. 

Implications  bear  the  same  relation  to  the  express  provi- 
sions of  a  contract,  that  circumstantial  does  to  positive  evi- 
dence. Perhaps  nothing  short  of  a  necessary  implicatioo 
would  create  a  total  exemption  from  the  taxing,  power.  A 
fair  and  ordinary  implication  would  be  sufficient  to  qualify 
that  power,  by  confining  it  to  the  usual  modes. 

In  the  present  case,  we  shall  attempt  to  show  that  there 
is  a  necessary  implication  that  the  state  should  neither  er- 
ercise  nor  possess  the  power  of  destroying  any  of  the  rights 
conferred  by  the  contract.  We  do  not  confine  the  proposi- 
tion to  one  mode  of  destroying  those  rights ;  but  we  mean  to 
contend  that  all  modes  in  which  sovereign  power  can  exert 
itself  were  necessarily  excluded.  The  taxing  power  is  oo- 
doubtedly  of  vital  importance,  though  not  more  so  than 
many  others.  It  is  indispensable,  to  the  support  of  govern- 
ment, and  so  are  nearly  all  the  powers  which  sovereignty 
usually  exercises. 

The  power  to  constitute  property,  or  to  give  to  men  the 
dominion  over  external  objects  ;. the  power  to  transmit  that 
dominion  from  hand  to  hand,  by  deeds,  wills,  descent,  and 
the  various  other  modes ;  is  surely  as  necessary  a  power  as 
any  other  can  be.  The  one  creates  property  ;  the  taxing 
power  operates  upon  it  after  it  is  created. 

The  attempt  to  give  to  the  taxing  power  an  importance- 
belonging  to  no  other  sovereign  power,  is  reviving  the  dis- 
pute of  the  relative  importance  of  the  stomach  and  the  lungs 
to  animal  life. 

'Before  any  aid,  however,  cjan  be  derived  from  the  sup- 
posed importance  of  the  taxing  power,  it  must  be  shown 
that  this  mode  of  exerting  it  is  essential  to  the  state.  How 
can  it  be  of  vital  importance  to  government  to  possess  the 
power  to  tax  the  money  of  one  man,  without  at  the  same 
time  taxing  the  money  of  others  9  How  can  the  existence 
of  government  depend  on  its  power  to  destroy  its  contracts  ? 
There  is  nothing,  then,  growing  out  of  the  peculiar  impor- 
tance of  the  power  in  question,  which  will  rebut  any  pre- 
sumption of  an  exemption  from  its  exercise. 
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la  the  justice  or  fairaesa  of  this  proceeding  so  very  ar* 
gent?  Is  the  equity  of  imposing  one-third  of  all  the  ex- 
penses  of  the  state  on  the  banks  of  such  a  nature,  as  to  in- 
duce us  to  believe  that  the  parties  probably  had  it  in  their 
minds?  Suppose  the  stockholders  of  the  Providence  bank 
bad  been  informed,  in  1791,  before  they  had  advanced  their 
money,  that,  instead  of  peculiar  advantages,  they  were  to  be 
subjected  to  peculiar  burthens:  would  they  have  accepted 
their  charter  ?  Suppose  they  had  been  informed  that,  instead 
of  the  long  established  usage  of  uniform  taxes,  sovereignty 
intended  to  ctfll  up  one  of  its  dormant  powers,  and  spend  its 
whole  force  upon  their  moneys- and  their  money  alone : 
would  they  have  parted  with  the  money  9  Did  they  mean 
or  expect  to  pay  a  new  consideration,  difiering  from  the  one 
specified  in  the  charter,  and  which  the  state  acknowledged 
to  have  received  ?  No  very  strong  equity,  therefore,  and 
no  pressing  necessity,  require  the  exercise,  or  the  existence 
of  such  a  power.  But,  such  a  power  is  necessarily  excluded, 
because  it  is  inconsistent  with  the  main  and  leading  inten- 
ti&n  of  the  parties;  and,  it  is  inconsistent  with  the  legal  ef^- 
iect  of  a  grant. 

There  is  another  mode  by  which  it  may  be  shown  that  the 
law  impairs  the  contract,  and  that  is,  by  ascertaining  its  legal 
0ect.  While  upon  this  point,  it  may  be  expedient  to  notice 
an  argument  on  the  opposite  side,  which  we  have  reason  to 
believe  has  had  some  effect,  even  on  professional  minds.  It 
is' this:  Admitting  that  the  charter* is  a  contract;  that  it 
binds  the  parties ;  that  it  confers  legal  rights  on  one  party 
and  imposes  legal  obligations  on  the  other:  yet,  that  those 
legal  rights  are  like  the  legal  rights  of  all  other  persons, 
subject  to  the  sovereignty  of  the  state,  and  consequently, 
subject  to  taxation ;  that,-  in  fact,  the  only  difference  between 
legal  rights  conferred  by  one  individual  upbn  another  indi- 
vidual, and  by  a  state  upon  an  individual,  is  a  difference  of 
parties ;  that  they  are  legal  rights,  when  conveyed  by  an 
individual,  and  can  be  no  more,  when  conveyed  .by  the  state; 
that  if  specific  taxation  is  not  inconsistent  with  legal  rights 
conveyed.by  an  individual,  it  is  not  inconsistent  with  legal 
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rights  conveyed  by  the  state ;  and  that,  if  the  contract  is  not 
TioUted  in  the  one  case,  it  is  not  violated  in  the  other. 

This  popular  argument  must  be  answered,  and  satisfacto- 
rily answered,  or  the  case  is  against  us.  One  moment's  con- 
sideration of  the  legal  effect  of  a  grant  will  show  the  fallacy 
of  this  view  of  the  subject,  which  supposes  that  the  legal 
right  to  an  acre  of  land,  or  to  any  other  property  or  privilege, 
is  not  only  of  the  same  nature,  but  of  the  same  extent,  when 
conveyed  by  an  individual,  as  when  conveyed  by  a  sovereign ; 
whereas,  in  all  cases  of  unrestricted  grants,  the  extent  of  the 
legal  rights  of  the  grantee  depends,  mainly,  if  not  entirely, 
on  the  extent  of  the  legal  rights  of  the  grantor.  An  unre- 
stricted grant  passes  to  the  grantee,  or  extinguishes  all  the 
grantor's  interest  in  and  power  over  the  siibject  which  are 
inconsistent  with  the  right  intended  to  be  granted.  *'  A 
grant,"  say  this  court,  in  Fletcher  vs.  Peck,  "  is,  in  its  very 
nature,  an  extinguishment  of  all  the  rights  of  the  grantor, 
and  implies  an  obligation  not  to  re-assert  that  right.*' 

It  is  no  matter  who  the  granting  party  is,  or  what  he  is ; 
no  matter  in  what  capacity  he  acts ;  no  matter  how  limited  or 
how  extensive  is  his  interest  or  his  power:  all  his  power  and  all 
his  interest,  so  far  as  they  do  not  consist  with  the  rights  granted, 
are  either  transferred  or  extinguished  by  the  grant.  If  he  is 
an  individual,  individual  interest  and  individual  power  are 
transferred  or  extinguished.  If  a  corporation,  corporate  in- 
terests and  corporate  powers.  And,  if  a  sovereign,  sovereign 
interests  and  sovereign  powers. 

The  question  then  arises,  whether  it  can  be  shown  that 
such  a  tax  is  necessary?  Can  it  even  be  shown  to  be 
just  ?  What  necessity,  or  what  justice,  can  require  the 
money  of  one  class  of  men  to  bear  all  the  burthens  of  the 
state  ?  Other  governments  exist  without  such  odious  meas- 
ures. Even  Rhode  Island  did  not  discover  the  necessity  of 
resortingto  them,  until  1822.  How  pressing  must  that  ne- 
cessity be,  which  it  required  two  hundred  years  to  discover ! 

The  first  case  before  this  court  was  a  direct  tax  upon  the  op- 
erations of  the  Bank  of  the  United  States  within  the  state  of 
Maryland :  and  the  second,  a  tax  by  the  City  Council  of 
Charleston  upon  the  six  and  seven  per  cent  stocks  of  the 
United  States. 
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The  same  principle  prevailed  in  both  cases.  The  first 
was  a  unanimous,  the  second  a  divided  opinion;  but  divided 
upon  the  question  whether  the  tax  was  an  income  or  a  spe- 
cific tax.  The  leading  principle  established  by  M'CuUoch's 
case,  and  confirmed  by  the  case  of  the  City  Council,  is  this: 
that  the  constitution  of  the  United  States^  having  conferred 
upon  the  general  government  certain  enumerated  and  spe* 
cific  powers,  conferred' all  the  itaeans  necessary  to  the  execu- 
tion of  those  powers:  that  the  incorporation  of  a  bank  was  a 
tfecessary  and  proper  instrument  of  fiscal  operations ;  that 
the  law  establishing  the  bank  being  a  law  authorised  by  the 
constitution,  was.supreipe  ;  and  that  the  unavoidable  conse- 
quence of  that  supremacy  was,  that  no  state  could  pass  any 
law  conflicting  with  it ;  and,  that  as  the  act  of  the  state  of 
Maryland  imposing  the  tax  involved  the  power  or  destroying 
the  bank,  it  was  inconsistent  with  the  supremacy  of  the  law 
establishing  the  bank. 

To  suppose  that  the  Bank  of  the  United  States  was  de- 
clared by  the  court  to  be  exempted  from  the  action  of  state 
legislation,  because  it  was  the  Bank  of  the  United  States,  or 
because  it  was  a  means  of  power  in  the  hands  of  the  general 
government;  would  be  taking  but  a  narrow  view  of  the  prin- 
ciple of  M'Culloch^s  case.  That  a  bank  was  a  necessary  and 
proper  instrument  of  power,  constituted  but  a  subordinate 
part  of  the  splendid  argument  employed  on  that  memorable 
occasion.  It  was  necessary  to  take  a  step  much  farther  in 
advance ;  to  occupy  mui^h  higher  ground  ;  to  show,  that, 
being  a  necessary  instrument  of  power,  the  concTlitution 
intended  to  protect  it  from  state  legislation.  Unless  that 
ground  had  been  occupied^  there  would  have  been  an  end 
to  the  bank.  The  whole  case  turned  upon  the  intention  of 
the  constitution. 

The  fact  of  its  being  an  authorized  means  in  the  hands  of 
the  general  government  was  used  as  an  argument  to  show 
that  it  Was  intended  to  be  placed  beyond  the  reach  of  the 
states.  It  was  the  protection  afforded  to  these  tneans,  by 
the  constitution ;  and  ^^^  ^^^  character  or  inherent  virtue  of 
the  means  themselves,  that  called  out  the  power,  and  firmness 
of  the  court.     Neither  the  bank  nor  the  custom  house,  the 
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navy  or  the  army,  coald  plead  sufficieot  merit  of  their  own; 
but  it  was  because  they  were  sheltered  behind  the  coostitu- 
tion,  that  state  legislation  could  not  reach  them. 

Having  established  the  proposition  that  the  constitution 
had  impliedly  prohibited  the  statcs^from  interfering  with  the 
machinery  of  the  general  government;  the  court  proceeded 
to  show  that  the  act  of  the  state  of  Maryland  involved  the 
power  of  destroying  what  the  states  had  no  power  to  destroy. 
Not  that  the  act,  of  itself,  actually  did  or  would  destroy,  but 
that  it  involved  the  power  of  dejrtroying.  We,  therefore, 
repeat  the  assertion,  that  it  was  not  because  the  Bank  of  the 
United  States  was  an  instrument  of  government,  but  because 
it  was  a  prohibited  subject,  that  the  court  declared  the  act 
of  Maryland  to  be  an  unconstitutional  act.  The  great  prin- 
ciple, is  this:  because  the  constitution  will  not  permit  a  sti^te 
to  destroy;  it  will  not  permit  a  law  involving  |he  power  to 
destroy.  In  order  to  show  that  the  case  turned  entirely  on 
that  point,  let  us  suppose  that  the  court  had  arrived  to  the 
conclusion  that  the  bank  was  an  authorised  instrument  of 
government;  but  that  it  was  not  the  intention  of  the  con- 
stitution to  prohibit  the  states  from  interfering  with  those  in- 
struments :  would  it  not  have  been  necessary  to  have  decided 
that  the  Maryland  act  was  constitutional  9  Of  what  import- 
ance was  it  that  the  bank  was  an  authorised  means  of  power, 
other  than  this,  that  it  afforded  a  key  to  the  meaning  of  the 
constitution  ?  If  the  bank  was  a  legitimate  and  proper  in- 
strument of  power,  then  the  constitution  intended  to  protect 
it.  If  not,  then  no  protection  was  intended.  The  question, 
whether  it  was  a  necessary  and  proper  means,  was  auxiliary 
to  the  great  question,  whether  the  constitution  intended  to 
shelter  it ;  and  when  the  court  arrived  to  the  conclusion  that 
such  protection  was  intended,  they  interfered  not.  in  behalf 
of  the  bank,  but  in  behalf  of  the  sanctuary  to  which  it,  had 
fled.  They  decided  against  the  tax ;  because  the  subject  had< 
been  placed  beyond  the  power  of  the  states,  by  the  consti- 
tution. They  decided,  not  on  account  of  the  subject,  but 
on  account  of  the  power  that  protected  it;  they  decided  that 
a  prohibition  against  destruction  was  a  prohibition  against 
a  law  involving  the  power  of  destruction.    The  case  of  the 


JANUARY  TE&M  1830.  537 

[Providtnce  Bank  v$,  BUHogs  and  IHtt^itfi.] 
Providence  Bank  starts  very  far  in  advance  of  the  Bank  of 
the  United  States.  It  is  not  necessary  to  resort  to  implica- 
tion to  prove  that  the  rights  of  the  former  are  protected  by 
the  constitution.  There  is  an  express  clause  to  that  effect, 
and  the  court  will  not  forget  that  it  is  the  prohibition,  and 
aot  the  imt>ortant  or  unimportant  subject  that  stands  behind 
it|  that  constitutes  the  shield  against  hostile  legislation. 

**  No  state  shall  enter  into  any  treaty^,  alliance,  or  confe- 
deration, grant  letters  of  marque  and  reprisal,  coin  money, 
emit  bills  of  credit,  make  any  thing  but  gold  and  silver  coin 
a  tender  in  paiyment  of  debts,  pass  any  bill  of  attainder,  ex 
post  facto  law,  or  law  impairing  the  obligation  of  contracts.'* 

**  No  state  shall,  without  the  consent  of  congress,  lay  any 
imposts,  or  duties  on  imports  and  exports,  lay  any  duty  of 
tonnage,  keep  troops  or  ships  of  war  in  time  of  peace,  enter 
into  any  agreement  or  compact  with  another  state,  or  with  a 
foreign  power,  or  engage  in  war,  unless  actually  invaded, 
or  in  such  imminent  danger  as  will  not  admit  of  delay." 

To  the  framers  of  the  constitution,  some  of  the  subjects 
here  prohibited  probably  appeared  to  be  more  important 
than  others.  They  probably  thought  it  more  important  to 
deprive  the  states  of  the  power  of  forming  alliances  with 
foreign  nations,  than  of  emitting  bills  of  credit.  The  ex- 
ercise of  the  one  power  by  the  states  would  merely  in- 
commode the  general  government :  the  exercise  of  the  other 
endanger  its  very  existence.  Yet  are  ndt  these  subjects, 
judicially,  of  equal  importance  9  Equally  important,  because 
equally  prohibited.  Are  not  all  the  prohibited  subjects  of 
equal  importance,  and  have  the  states  any  more  power  to 
violate  one  prohibition  than  another  ? 

It  may  be  said  that  the  Bank  of  the  United  States  was  es- 
tablished by  a  law  of  the  general  government ;  and  that  it 
was  the  supremacy  of  the  law  which  rendered  all  conflicting 
laws  of  the  states  inoperative.  The  supremacy  of  the  law 
was  a  reason,  and  a  conclusive  reason,  to  induce  the  court 
to  imply  a  prohibition*  It  was  not  the  supremacy  of  the  law, 
but  the  implied  constitutional  prohibition,  which  induced 
the  court  to  protect  the  bank.  The]  rights  conferred  upon 
the  Bank  of  the  United  States  by  its  charter,  are  inviolable 
Vol.  IV.— 3  S 
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and  Bttpreme,  as  regards  all  the  states.  Are  not  the  rights 
of  the  Providence  Bank,  and  the  law  which  conferred  those 
rights,  inviolable  and  supreme  as  regards  Rhode  Island  f  Is 
not  that  law  a  contract;  thoscrightsthefruit  of  that  contract  f 
What  constitutes  the  supremacy  of  a  law  in  regard  to  the 
states,  if  it  is  not  their  total  want  of  power  to  interfere  with 
its  regular  operation,  or  to  destroy  the  rights  which  it  coo* 
fers9.  Can  the  legislature  of  Rhode  Island  repeal  the  law 
incorporating  the  Providence  Bank?  Can  they  alter  any  of 
its  essential  provisions?  Is  it  not  supreme,  or,  in  homelier 
English,  above  their  reach?  The  only  difference  between 
thelaw  incorporatihg  the  Bank  of  the  United  States  and  the 
law  incorporating  the  Providence  Bank,  as  regards  their 
character  of  supremacy,  is,  that  the  former  is  supreme  as 
regards  all  the  states,  the  latter  as  regards  Rhode  Island 
only.  The  supremacy  of  both  originates  in  contract.  The 
fundamental  contract  of  the  union,  or  the  constitution,  im- 
parts.supremacy  to  the  laws  of  the  union,  and  binds-  all  the 
states.  The  contract  with  the  Providence  Bank  imparts  su* 
premacy  to  all  the  rights  which  it  confers,  and  binds  one  of 
the  states.  The  sphere  of  action  is  more  limited,  and  the 
parties  less  numerous  in  the  one  case  than  in  the  other,  and 
that  is  the  only  substantial  difference  between  them. 

To  the  legislature,  say  the  court,  in  Fletcher  v.  Peck,  all 
legislative  power  belongs.  But  the  question,  whether  the 
act  of  transferring  the  property  of  an  individual  to  the  public 
be  in  the  nature  of  the  legislative  power,  is-  well  worthy  of 
serious  reflection.  This  language  was  used  in  relation  to 
a  law  of  Georgia,  attempting  to  resume  the  subject  of  its 
own  grants.  Is  it  not  equally  applicable  to  the  case  before 
the  court?  The  income  of  the  capitals  of  the  banka  is  the 
subject  of  the  grants  in  this  case ;  land  the  subject  of  the 
grant  in  that.  If  a  state  cannot  resume  one  subject  of  its 
grant,  can  it  another?  If  it  cannot  resume  it  directly,  caja 
it  indirectly  ?  Is  there  any  difference  between  a  direct  and 
a  consequential  interference  with «  prohibited  subject?  The 
uniform  language  of  this  court  is  in  the  negative.  The 
warmest  advocate  for  state  power  will  find  it  difficult  to  dis- 
cover any  principle  from  which  it  can  be  implied,  that  one 
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party  to  a  contract  reserves  to  himself  the  power  of  destroy- 
ing all  the  eights  conferred  by  the  contract. 

In  relation  to  individual  parties  under  the  law,  it  ^i\\  be 
conceded  that  ho  such  power  can  eiist.*    In  relation  to  so- 
▼ereign  parties  under  the  constitotioni  isf  not  the  rule  necies* 
•ariiy  the  same?    Is  not  the  dominion  of  the  constitution 
over  the  states  the  same,  as  to  its  nature  and  extent,  as  that 
of  the  law  over  individuals  9    If,  in  a  contract  between  in* 
dividuala,  no  illegal  power  can  be  impl*  od,  in  a  contract  with 
a  sovereign  can  any  uncoostitutibnal  power  be  implied  f-^ 
By  bbcoming  a  pairty  to  a  contract,  a  state  imposes  upon  itself 
additional  obligations  and  additional  duties.    To'ailppos0 
that  these  dutietf  and  these*  obligatJdna  do  not  qualify  itf 
»ghts,  is  tantamount  to  denying  that  they  are  obligations 
and  duties.    To  impose  upon  an  individual,  6r  a  sovereign, 
an  obligation,  i^ithout  an  equivalent  liinitation  of  its  legal 
a. '  moral  power,  is  as  impossible,  as  to  produce  an  affect 
without  a  cause.   '  What  is  an  obligation  but  ii  limitattoa  of 
previous  power?    What  is  a  duty  .butthe  abandonnyeht  of 
some  corresp'onding  right  9 

The  proposition,  that  a  state  has  the  same  po^r  over  the 
rights  conferred  by  its  own  contract  as  over 'all  other  legal, 
rights,  is  a  denial  that  any  obligation  is  created  by  its  con- 
tract; for,  if  it  creates  any  obligation,  that  obligatioii  does 
not^iist  in  relation  to  the  legal  rights  of*  ibDse  whb  whom 
the  state  has  made  no  contract. '  Tb6  necessary  consequence 
is,  that  a  limitation  of  state  authority,  to  the  eit6j|t  of  this 
superadded  obligation,  must  be  created;  and  a  limitation 
which  does  not  exist  in  relation  to  the  legal  rights  of  others. 

Mr  Qazsard,  for  the  defendants. 

An  act  of  the  legislature  of  Rhode  Islapd,  passed  in  1*791  > 
incorporating  the  Providence  Bank,  is  said  to  be  a  contract 
between  the  legislature  and  that  bank  J  and  it  is  contended, 
that  a  general  law  passed  by  the  legislature  iii  the  year  1822, 
and  the  acts  in  amendment  thereof,  ^  imposing  a  duty  upon 
licensed  persons  and  others^  and  .upon  bodies  corporate, 
within  that  state,'-  are  lawsjmpairing  the  obligation  of  that 
contract,  and  violating  the  conBlitution  of  the  United  States. 
Whether  th^i  be  so  or  not  depends  upon  the  c|;uestion, 
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Whether  there  is  any  thing  in  the  act  incorporating  the 
Providence  Bank  which  exempts  that  bank  fropn  the  taxing 
power  of  the  state  ?  Or  whether  the  corporate  character  of 
the  bank  exempts  its  operations  from  the  action  of  the  state 
authority? 

If  the  general  assembly,  by  the  incorporating  act  of  1791, 
or  by  the  acts  in  addition  thereto,  did  bind  the  state  to  ex- 
empt this  corporation*  in  perpetuity,  from  the  taxing  power 
of  the  state,  the  obligation  mast  either  be  expressed  in  those 
acts,  or  must  be  cfearly  implied  from  the  termft  of  them ;  or 
the  exemption  must  be  one  of  the.  necessary  incidents  or 
immunities  of  a  corporation. 

It  appears,  by  the  preamble  to  tife  charter,  that  abont  a 
year  after  this  bank  had  been  established,  its  president  and 
directors  petitioned  the  general  assembly  for  an  act  of  in- 
corporation. The  prayer  of  the  petition  was  granted,  and 
an  act  passed  in  conformityto  it.  The  act  contains  a  detail 
6f  the  ordinary  properties  and  capacities  of  a  corporation; 
such  as  are  alike  incident  to  every  corporation  of  whatever 
description,  and  as  would  appertain  to,  and  be  exercised  by 
it,  wliether  expressly  granted  or  not.  The  act  further  ap- 
proves of  the  private  regulations  adopted  by  the  compaey-; 
it  exempts  the  several  stdckholderr  from  personal  liability, 
beyond  the  amount  of  their  respective  shares  of  stock.  It 
gives  to  the  company  an  exclusive,  sumitoafjr,  legal  process 
for  the  collection  of  debts  due  to  them ;  and  lastly,  it  makes 
provision  for  securing  the  bills  of  the  bank  from  forgery. 
The  three  acts  in  amendment  make  some  improvement  in 
the  bank  process,  as  it  is  called ;  empower  the  directors  to 
fill  vacancies,  and  provide  that  the  shares  of  the  stock- 
holders shall  be  held  pledged  to  the  bank  for  their  debtir 
due  to  it. 

In  these  provisions  (which  are  the  whole  contents  of  the 
bank  charter)  there  is  no  express  grant  of  the  exemption 
claimed,  and  I  am  hot  able  to  find  any  thing  in  them,  from 
which  the  most  remote  inference  can  be  drawn,  of  an  inten- 
tion, on  the  part  of  the  legislature,  to  make  such  a  grant 
What  was  granted,  and  intended  to  be  granted,  has  no  con- 
nexion with  what  is  now  claimed  as  part  of  the  grant.    ^11 
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that  WEB  done  by  the  legislature,  was  to  convert  a  banking 
co-partnership  into  a  body  politic ;  and  their  having  done 
this  does  not  warrant  the  inference  that  they  meant  to  make 
to  that  coilipany  a  further  donation  either  of  money  or  im- 
munities, oih^i  than  such  as  necessarily  appertains  to  all 
corporate  bodies.  If  there  is  any  thing  in  that  charter  from 
which  such  an  inference  can  fairly  be  drawn,  it  is  to  be 
shown  by  the  plaintiffs. 

Is  th6n  an  exemption  from  the  taxing  power  of  the  state 
a  necessary  incident  of  this  corporation  ?  If  it  is,  it  must 
be  an  incident.of  all  corporations  of  every  description;  for 
so  far  as  this  exemption  is  the  question,  there  is  nothing  to 
distinguish  a  banking  corporation  from  any  other;  but  if  a 
distinction  was  to  be  made,  it  would  not  be  in  favour  of 
banks,  which,  being  moneyed,  and  money-making  institu- 
^ons,  might  be  considered  as  the  most  appropriate  objects 
of  taxation. 

It  is  said  by  the  writers  on  the  subject  of  corporations, 
that  such  capacities  and  qualities  as  are  necessary  to  the 
creation  and  legal  being  of  a  corporation,  and'  such  only, 
are  iBcidenta  of  the  corporation.  But  it  cannot  be  said  that 
an  exemption  from  taxes  is  necessary  to  the  existence  of  a 
corporation,  especially  a  moneyed  corporation.  A  corpora** 
tion  is  as  competent  to  pay  duties  imposed  upon  it  as  bro- 
kers, or  retailers,  or  distillers,  or  auctioneers,  or  any  other 
individuals  or  companies  of  any  other  trade,  craft,  or  pro- 
fession ;  and  its  being  required  to  pay  them  is,  in  no  way, 
inconsistent  with  its  corporate  jexistence,  or  its  corporate 
character.  Such  duties  have  in  fact  been  imposed  upon 
them,  (the  banking  companies,)  by  the  government  of  the 
union;  and  have  been  for  many  years,  and  still  are  imposed 
upon  them  by  many  of  the  states,  and  no  difficulty  has  been 
experienced  in  the  collection  of  them.  It  is  moreover  ad- 
mitted, that  when  the  power  of  taxing  is  expressly  reserved 
in  the  charters  of  banks,  they  may  consistently  be  taxed. 
If  this  be  so,  there  is  nothing  in  the  power  of  taxing  which 
is  inconsistent  with  the  existence  of  such  corporations,  or 
with  the  full  enjoyment  of  their  franchises.  It  is  plaiii, 
therefore,  that  an  exemption  from  taxes  is  not  one  of  the 
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Decetiary  incidents  -or  immunities  of  such  a  corporation. 
This  being  the  casCi  and  it  being  equally  plain  (as  has  al- 
ready been  shown)  that  the  charter  itself  of  the  Providence 
Bank  contains  no  express  or  implied  relinquishment,  on  the 
part  of  the  state,  of  the  power  of  taxing ;  it  seems  to  fol- 
low, that  the  acts  of  the  legislature  of  Rhode  Island,  "  im- 
posing a  duty  upon  licensed  persons  and  others,  and  upon 
bodies  corporate  within  that  state,"  do  not  impair  the  obli- 
gation of  any  contract  of  the  state  with  the  plaintiffs,  nor 
violate  the  constitution  of  the  Ubited  States. 

One  of  the  breaches  .of  contract  with  which  the  legisla- 
ture of  Rhode  Island  is  charged  by  plaintiffs,  is  thus  stated 
by  them :  their  charter,  they  say,  grants,  and  secures  to  them 
for  ever,  "all  the  profits  arising  from  the  employment  of 
their  capital  in  banking  business^''  And  this  grant,  they 
contend,  is  impaired  by  the  law  of  1822,  imposing  a  tax  on 
the  banks.  The  banks  have,  no  doubt,  a  perfect  right  to 
all  the  profits  to  be  detived  from  the  corporate  franchises 
granted  to  them*  But  no  better  right,  surely,  than  other 
companies  or  individuals  have  to  all  the  profits  of  their  bu- 
siness, or  .to  their .  estates,  real  and  personal,  and  all  the 
rents  and  income  of  them.  And  it  has  not  yet  been  disco- 
vered that  the  exercise  of  the  taxing  power  upon  those  sub- 
jects was  inconsistent  with  the  full  enjoypient  of  those 
rights. 

The  power  to  tat  banks  for  their  corpoi'ate  property,  and 
to  tax  the  stockholders  for  their  stock,  is  not  denied.  Bat 
il  is  said  that  this  is  a  tax  upon  the  franchise ;  a  tax  upon 
the  thing  granted.  The  law  speaks  for  itself.  It  imposes  a 
duty  upon  the  several  banks ;  equal  to  one-eighth  of  one  per 
cent  of  the  amount  of  the  capital  stocks  of  each  actually 
paid  in.  If  this  ib  a  duty  on  the  francliises,  why  not  f  That 
those  franchises  are  property,  and  valuable  property!  we 
know.  Corporate  franchises  are  thus  described  by  Mr  Jus- 
tice Story,  in  the  Dartmouth  College  case,  4  Wheat*  700* 
*^Th^y  are,  properly  speaking,  legal  estates,  vested  in  the 
corporation  itself  as  soon  as  it  is  in  esse.  They  are  not 
mere  legal  powers  granted  to  the  corporation,  but  powet^ 
coupled  with  an  interest.    The  property^  of  the  corporation 
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vests  apoD  the  possession  of  its  franchises.  Whatever  may 
be  thought  of  the  corporators, 4 1  cannot  be  denied  that  the 
corporation  has  a  legal  interest  in  them."  He  speaks  of 
them  elsewhere,  in  the  same  case,  as  ''  valuable  heredita- 
ments or  property."  And  says,  « that  a  grant  of  them  is  not 
distinguishable,  in  point  of  principle,  from  a  grant  of  any 
other  property."  And  these  remarks  were  made  in  reference 
even  to  eleemosynary  corporations ;  and  corporations  for 
literary  purposes;  and  apply  much  more  forcibly  to  these 
trading  or  moneyed  corporations. . 

The  opening  counsel,  will  recollect  that  one  of  these 
bank  charters  was  sold  in  Rhode  Island,  a  few  years  ago, 
for  tf  large  sum  of  money,  by  a  cbmpany  to  whom  it 
had  been  granted  several  years  befpre,  but  who  had  made 
no  use  of  it.  The  plaintiffs  tell  us  themselves  that  their 
franchises  arc. valuable;  and  their  stock  sells  for  from 
fifteen  to  twenty-five  per  cent  advance.  And  well  may 
it  be  so.  Their  interest  money  is  compounded  every 
sixty  days:  and  that  too  on  loans  of  mere  paper  bills* 
which  carry  no  interest.  For,  as  the  biJIs  of  the  banks  con- 
stitute the  whole  of  the  circulating  medium ;  they  gain^ 
gratuitously^  the  interest  on  so  much  of  their  paper  as  is 
constantly  absorbed  in  circulation : — the  amount  of  which 
we  kn0w  is  immense. 

It  was  the  opinion  of  Mr  Justice  Blackstone,  and  the 
soundness  of  that  opinion  has  been  fully  tested  by  the  expe- 
rience of  statesmen,  that  the  revenues  of  a  state  may  be 
derived  from  duties  and  imposts  on  objects  prudently  select- 
ed, with  much  less  expense  and  burden  to  the  community, 
than  from  direct  taxation.  What  part  is  it,  of  The  revenues 
of  the  United  States,  that  is  derived  from  the  latter  source? 
They  have  never  resorted  to  direct  taxation  but  on  the  most 
pressing  occasions,  nor  until  the  collection  from  indirect 
taxes  had  proved  inadequate  to  the  exigencies  of  govern- 
ment. Prom  the  year  1791  to  1798,  and  again  from  1813 
to  1815,  laws  were  passed  by  congress  laying  duties  on 
various  commodities  and  trades.  But  the  first  direct  tax 
was  not  laid  until  1798,  and  the  second  and  last  not  until 
1815.  Among  the  objects  then  thought  most  appropriate 
for  taxing,  all  incorporated  banks,  as  well  as  private  bankers, 
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banking  companies  and  money  dealers,  were  selected  for 
duties;  and  those  duties  were  regularly  and  readily  paid, 
without  any  complaint  fronv  the  banks  of  their  being  in- 
compatible with  their  corporate  existence,  or  their  corp<^ 
rate  rights. 

There  is  no  weight  in  the  objection  that  the  duty  does 
not  bear  equally  upon  the  whole  community.  It  is  not  pos- 
sible that  taxes  should  be  made  to  bear  equally  upon  every 
member  of  the  community,  so  as  to  draw  from  each  one 
precisely  in  proportion  to  his  property. 

Nor,  if  this  were  practicable,  would  it  be  a  wise  or  salu" 
tary  system  of  taxation.  It  is  certainly  wiser  and  better  to 
draw  revenue  from  surplus  income,  than  from  the  imraedi-* 
ate  products  of  labour  and  industry ;  from  commodities  and 
trades  which  administer  to  the  pk  asures  or  the  vices  of  men, 
from  the  luxuries  and  superfluities,  than  from  the  necessa- 
ries of  life.  And  thus  the  United  States  government  began 
with  dnties  on  distilled  spirits,  on  stills,  on  vendors  of 
wines  and  spirits,  on  various  articles  of  luxury,  and'  on 
banks ;  and,  as  long  as  possible,  avoided  direct  taxes  and 
duties  on  the  more  necessary  and  useful  articles,  such  as 
household  furniture^  farming  utensils,  and  the  various  necea* 
sary  articles  of  domestic  manufacture. 

The  true  question  in  this  case  is,  whether  the  law  com- 
plained of  is  a  law  impairing  the  obligation  of  a  contract, 
in  the  sense  those  words  bear  in  the  constitution  of  thie 
United  States.  The  power  of  taxation  is  "  an  incident  of 
sovereignty :"  and  the  government  i»  whom  it  resides  is 
alone  competent,  within  its  own  jurisdiction,  to  judge  and 
determine  how,  in  what  manner,  and  upon  what  objects 
that  power  shall  be  exercised.  *'That  the  power  of  taxation 
is'  one  of  vital  importance,"  said  the  chief  justice  of  this 
court,  in  delivering  the  opinion  of  the  court  in  M'CuUoch's 
case,  **  that  it  is  retained  by.  the  states ;  that  it  is  not 
abridged  by  the  grant  of  a  similar  power  to  the  government 
of  the  union ,  that  it  is  to  be  concurrently  exercised  by  the 
two  governments ;  are  truths  which  have'  never  been  deni- 
ed "  4  Wheat.  42&«  And  again,  in  the  same  case,  ''  it  '^is 
admitted  that  the  power  of  taxing  the  people  and  their  pro- 
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perty  it  esfential  to  the  very  existence  of  governinent,  and 
may  be  legitimately  exercised  on  the  objects  to  which  it  is 
applicaible,  to  the  utmost  extent  to  which  the  government 
may  chose  to  carry  it.  The  only  security  against  the  abuse 
of  this  power  is  found  in  the  structure  of  the  governmeint 
itself.  In  imposing-  a  tax,  the  legislature  acts  upon  its  con« 
stituents.  This  is,  in  general^  a  sufficient  security  against 
erroneous  and  oppressive  taxation."    4  Wheat*  428. 

It  is  admitted  that  land,  or  other  property,  granted  by 
the  state,  becomes  liable  to  taxes  in  the  hands  of  the  gran- 
lees  :  and  that  there  is  no  distinction,  in  point  of  principle, 
between  a  grant  of  corporate  franchises,  and  a  grant  of  land, 
or  any  other  property,  is  conclusively  shown  by  Mr  Jus- 
tice  Stoiy,  in  the  Dartmouth  College  case.  4  Wheat.  684; 
But  land,  it  is  said,  exists,  and  is  taxable  before  the  grant* 
It  existSi  to  be  sure;  but  that  circumstance  is  of  no  impor- 
tance :  since,  as  property  of  the  state,  it  is  not  taxed,  nor  is 
taxable,  until  granted,  any  more  than  ungranted  franchises 
are  taxable.  It  may  be  said,  that,  as  corporate  franchises 
take  their  existence  only  from  the  grant  of  them,  the  legis- 
lature can  annex  to' the  grant  whatever  conditions  or  exemp- 
tions they  please.  If  this .  were  true,  it  would  only  show 
that  the  legislature  has  power  toi  grant  an  exemption  from 
taxes  in  such  cases  as  it  may  think  proper ;  not  ihat  such 
exemption  can  be  claimed  when  not  granted.  As  these 
franchises  are,  or  may  be  valuable  property;  the  state  has 
an  interest  in  the  grants  of  them,  and  in  the  exercise  of  the 
taxing  and  other  legislative  powers  over  them,  when  they 
are  granted,  do  eiist,  and  are  property ;  as  much  as  it  has 
in  the  case  of  any  other  grants  of  any  other  property. 

The  doctrine  contended  for  by  the  plaintiffs  umounts 
fully  to  this,  that  the  powers  of  legislation  must  not'  be  ex- 
ercised, nay,  must  be  annihilated,  because  they  are  liable  to 
be  abused.  True,  they  would  have  this  doctrine  applied 
only  in  their  own  case;  but  it  will  hardly  be  conceded  to 
them,  though  they  so  strenuously  urge  the  claim,  that  they 
have  a  right  to  better  security  for  their  franchises  than  the 
rest  of  the  community  have  for  their  privileges.  But. 
Vol.  IV.— 3  T 
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awn.  if  wa  adop)  the  plaintiff's  application  of  the  doc- 
Irinai  where  will  it  lead  and  land  usl^  The  power  to 
pfegtt)at9  the  publio  revenae;  to  fix  the  rate  of  ipter^st; 
ia  grant  charters  of  incorporation ;  and  to  raise  ceyeiMio 
by  taxation,  are  branches  and  incidents  of  that  portida 
of  fOTereignty  still  retained  by  the  states :,  and  are  na- 
o^liry  to  the  rery  .(szistence  of  gOYernment.  Bnt^  ac- 
cording to  the  plaintiffs,  all  these  powers  are  restrained  and 
aontrollsMd,  if  not  surrendered,  by  the  granting  of  an  ordinary 
net  of  incorporation  to  a  priyCite  trading  company ;  for,  if  the 
llsig^slatare  has  power  to  )regnlate  the  carrency,  it  inay  say 
that  bank  bills  shall  not  make  part  of  it ;  it.Biay. say  that  no 
ban^  bills  ahall  ipsue  of  a  dwpmination  lower  Uiao,  one 
thousand  dollars,  or  higher  than  one  dollslr.  If  it  can  fix  the 
rale'  of  Jnterest,  it  may  deprive  the  banks  of  their  profits;  if 
it  can  create  other  banks  at  pleasure,  it  may  render  those 
already  granted  of  no  value ;  if  it  pan  tax  the  sharesof  stock 
in  the  bands  of  stockholders^  i$  may  effectually  break  up 
ifaa  basiness*  They  prdfess  not  to  car^y  their  doctrine  so 
hfi  they  concede  the  exercise  of  anch  powers  to  tbq^tate; 
bat,  concessions  made  to  save  a  doctrine  from^is  own  ten- 
dencies to  absurdity,  do  not  alter  the  principle.  .  The.  doc- 
trine itaelf.does  go  the  whole-length  pointed  out*  The 
geiveral  legislative  powers,  specified  do  involve  in  them. the 
power  of  reducing  4he  profits  of  the  banks,  and  of  affecting 
their  operations  and  their  charters,  as  fully  as  iloch  a  power 
is  involved  in  the  power  of  taxing. 

The  creation  of  a  body  politic  is  an  exercise  of  legisla- 
tive power;  but  it  does  not  imply  the  relinquishment  of  any 
other  portion  of  legislative  power.  The  only  obligation 
wJiich  the  government  imposes  upon  itself  is,  not  unjustly 
and  arhilrarily  to  defeat  the  grant  containedin  the  charter: 
but,  it  has  no  more  right  to  defeat  any  other  legal  grants 
than  it  has  to  defeat  its  own;  and,  no  law  which  would  not 
imoair  the  obligation  of  a  contriact  between  iodividualf, 
wo'Ald  impair  it  if  the  state  was  one  of  the  contracting  par- 
ties. It  makes  no  difference  that  individuals  cannot  grant 
franchises;  for  it  is  already  clearly  shown,  that,  in  principle, 
there  is  no  diSerence  between  grants  of  franchises  and  grants 
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of  "Other,  property.  It  jr  oot  wholesome  doctrine  for  private 
corporations  to  imbibe,  that  they  i^re  independent  of  the 
i>ow9r  that  creates  them ;  and  that  they  shall  be  protected  in 
'fletting  it  at  defiance. '  Not  only  -are  their  franchises  and 
other  property  subject  to  the  taxing  power  of  states ;.  but,  so 
ikr  as  thepulblic  interesti  are  affected  hjr  the  action  of  a 
corporation,  so  far  those  operations  must  be  under  the  con- 
trol of  government,  whose  province  and  paramount  duty  it 
is  fo  provide  for  the  public  welfare.*  Thus,  should  the  public 
go6d  require  the  suppression  of  a  paper  currency,  certainly 
th^  government  would  have  a  right  to  suppress  it,  although, 
in  doing  so,  they  would  destroy  the  banks  iKlliose  paper  com-* 
poses  that  currency.  It  will  not  do  to  say  that  a  chartered 
military  company  may  not  be  put  down,  or,  that  a  chartered 
company  engaged  in  supplying  a  city  with  water,  or  any 
such  corporations,  may  not  be  suppressed,  if  the  government 
fhbuld  see  gobd  cause  for  suppressing  them :  and,  in  point 
of  character,  there  is  no  difference  between  those  corpo- 
fattens  and  banking  corporations  whose  paper  bills  consti- 
tute the  public  money  currency  of  the  country.  In  the  case 
of  the  Corporation  of  the  Protestant  Episcopal  Church  v».  The 
Gtty  of  New  York,  decided  by  the  supreme  court  of  the  state 
of  New  York,  and  reported  in  7  Cowen,  594;  and  in  a  similar 
case,  ofanother  church  congregation  against  that  city,  report- 
ed in  5  Cowen,  538,  it  was  decided ;  that  a  bye-law  of  the  city, 
forbidding  the  interment  of  the  dead  in  the  cemeteries  and 
grounds  appertaining  to  the  churches,  was  valid  and  constitu- 
tional, although  those  grounds  had  been  granted  by  the  city 
itself  for  that  express  use,  and  the  grants  contained  covenants 
for  quiet  enjoyment,  and  although  certain  private  rights  and 
pecuniary  interests  of  individuals  were  cut  off  by  that  law :  and 
it  was  decided  In  tl^ose  cases,  that  the  city  corporation  could 
not,  by  its  agreement,  abridge  its  legislative  powers.  In  the 
case  of  Brown  vs.  The  Penobscot  Bank,  8  Mass.  445,  it  was  de- 
cided that  a  law,  imposing  a  heavy-pienalty  upon  banks  which 
did  not  punctually  redeem  their  bills,  was  valid;  and  in 
Foster  vs.  The  Essex  Bank,  16  Mass.  128,  a  law  was  decided 
Ho  be  valid,  which,  for  the  purpose  of  giving  time  for  reme- 
dies against  a  bank  prolonged  its  corporate  existence,  against 
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its  wishes,  for  th^  space  of  three  years  after  its  charter  had 
expired. 

There  is  another  qaestion,  a  most  important  one,  which 
must  alwftys  present  itself  in  a  case  like  the  present.  That 
question  is,  whether  any  legislature  can,  if  it  would,  grant 
or  surrender  any  portion  of  that  power  of  which  sovereignty 
itself  consists  ?  No  one  can  entertain  a  doubt  that  the  ex- 
isting legislature  must  have  full  power  to  male  alUuch  grants 
of  public  lands  or  other  property ;  and  to  enter  into  all  such 
contracts,  as  this  court  declared  to  be  binding  and  valid  in 
the  cases  of  Fletcher  t;«.  Peck,  Terrett  V8.  Taylor,  and  other 
similar  cases.  But  such  grants  and  contracts,  it  appears, 
are  very  different  from  an  alieiiation,  in  perpetuity,  of  a 
portion  of  the  taxing  power  of  the  state ;  which,  in  another 
case*  this  court  declared  to  be  ''an  incident  of  sovereignty," 
and  "  essential  to  the  existence  of  government." 

There  are  certain  powers  which  are  inherent  in  the  people, 
and  cannot  be  alienated,  even  by  the  people  themselves, 
much  less  by  their  representatives,  to  whom  those  powers 
are  entrusted  for  a  time ;  dot  to  be  annihilated,  bot  to  be  ex- 
ercised by  them,  until  other  represehtatives  shall  be  appoint- 
ed in  their  places.  The  pre^sent  generation  of  men  may  sell 
or  bind  themselves  to  servitude  (  but  they  cannot  sell  or  bind 
their  posterity. 

It  is  immaterial  whether  the  legislature  is  restrained  by  a 
written  constitution  or  not.  The  absolute  rights  of  the  con- 
stituents are  not  to  be  eacroaehed  upon,  because  they  may 
not  think  it  necessary  to  attempt  to  guard  them  by  such  in- 
struments, which,  after  all^  but  very  indifferently  answer  the. 
purpose  for  which  they  are  intended ;  but  on  the  contrary 
are  too  often  made  use  of,  by  false  and  forced  constructions, 
ta  justify  the  assumption  of  powers  which  the  people  never 
meant  to  grant. 

The  power  of  self  government  is  a  power  absolute  and 
inherent  in  th^  people.  But  that  power  cannot  exist  distinct 
from  the  power  of  taxation.  If  the  legislature  can  exempt, 
for  ever,  aU  corporations  from  taxes ;  they  can  exempt  all 
merchants,  all  farmers,  all  manufacturers,  or  aU  of  any  other 
classes  of  the  community.    And,  in  this  way,  they  can  cut 
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off  the  sources  of  futore  revenae ;  and  can  fasten  and  entail 
for  eyffit  the  whole  burthen  of  government  upon  any  portion 
of  the  people  they  please. 

In  the  argument,  the  sentiments  frequently  expressed  by 
this  court,  and  by  different  members  of  it,  on  various  occa- 
sions, seem  to  have  been  forgotten.  '*  The  question  whether 
a  law  be  void  for  its  repugnance  to  the  constitution,"  said 
the  chief  justice  of  this  court,  in  the  case  of  Fletcher  vs. 
Peck,  "  is  at  all  times  a  question  of  great  delicacy ;  which 
ought  seldom,  if  ever,  to  be  decided  in  the  affirmative,  in  a 
doubtful  case.''  "  The  opposition  between  the  constitution 
and  the  law  should  bo  such,  that  the  judge  feels  a  clear  and 
strong  conviction  of  theii^  incompatibility  with  each  other." 
And  in  the  Dartmouth  College  case,  4  Wheat.  125,  <*on  more 
than  one  occasion  the  court  has  jexpressed  the  cautious  cir- 
cumspection with  which  it  approaches  the  consideration  of 
such  questions  :  and  has  declared  that  in  no  doubtful  case 
would  it  pronounce  a  legislative  act  to  be  contrary  to  the 
coBf titution."  In  Calder  vs.  Bull,  3  Dall.  386,  it  is  said, 
by  the  late  Mr  Justice  Chase,  *' if. ever  I  exercise  the 
jurisdiction,  I  will  never  decide  any  law  to  be  void  but  in  a 
very  clear  case."  And  by  the  late  Mr  Justice  Iredell,  in 
the  same  case:  '^  the  court  will  never  resort  to  that  autho- 
rity, but  in  a  clear  and  urgent  case."  And  in  Cooper  vs* 
Telfair,  4  Dall.  14,  by  the  late.  Mr  Justice  Patterson :  <'  to 
authorise  this  court  to  pronounce  any  law  to  be  void,  it  must 
be  a'  clear,  unequivocal  breach  of  the  constitution ;  not  a 
doubtful  and  argumentative  impliciation." 

Mr  Jones  in  reply  argued  that. 

The  term  "  con/rocfV'*  tised  in  the  constitution,  compre- 
hends aa  well  those  between  two  states,  or  between  a  state 
and  private  individuals,  as  those  between  two  or  more  pri- 
vate individuals,  citizens  or  not  citizens  of  the  state,  the  va- 
lidity of  whose  law  is  drawn  in  question. 

It  comprehends  not  only  such  as  remain  executory  or  in 
action,  but  all  vested  rights  and  interests  in  any  species  of 
property,  corporeal  or  incGrporeal ;  and,  am6ng  these,  the 
franchises  and  property  of  private  corporalions,  whether  ere- 
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ated  for  any  expressed  consideration  of  definite  T^Iae,  or  for 
any  declared  objects  of  public  utility ;  or  purporting  to  be 
merely  gratuitous,  as  between  grantor  and  grantee;  the  im- 
plied benefits  to  the  community  being  the  only  compensa- 
tion supposed  to  be  given  or  received ;  even  donations  from 
the  fitate,  or  individuals,  to  eleemosynary  and  religious  insti- 
tutions, or  to  othera  of  public  beneficence  or  utility,  whether 
incorporate  or  unincorporate* 

It  matters  not  by  what  means,,or  in  what  form  (he  contract 
is  created,  or  the  fights  vested  ;  whether  by  charter  or  grant 
from  the  state,  after  it  beoame  sovereign  and  independent; 
or  during  its  colonial  state,  from  the  crown;  or  by  a  law  in 
the  ordinary  form  of  legislative  enactment:  they  are  ail 
equally  protected  by  the  constitutional  prohibition. 

This  constitutional  sanction  rests  not  on  the  good  faith 
supposed,  by  the  comity  of  sovereigns,  ta  inform  the  breasts 
of  each  other ;  nor  upon  the  dread  appeal  to  that  ultima 
ratio,  which  is  ordinarily  the  only  means  of  compulsory  re- 
dress among  themselves :  but  it  acts,  directly  and  practically 
upon  state  power  and  jurisdiction ;  and  enables  the  tribunals 
to  set  aside  the  obnoxious  law,  and  to  uphold  and  enforce, 
by  judicial  coercion,  the  rights.it  attempts  tq  Violate. 

It  matters  not  what  the  kind  or  degree  of  force  exerted  by 
the  law  upon  the  contract,  or  the  vested  right;  whether.it  go 
directly  and  wholly  to  annul  the  one,  or  to  destroy  the 
other ;  or  in  any  degree  to  impair  or  injure  it ;  or  to  ex- 
ert any  authority  over  it,  necessarily  involving,  and  insepa- 
rably inherent  to  an  authority  to  annul,  destroy  or  impair 
it :  any  compulsory  change  in  the  terms  of  the  contract,  or 
in  the  essential  condition  of  the  vested  right,  whether  posi- 
tively injurious  or  even  positively  beneficial,  is  within  the 
same  reason,  and  equally  prohibited  to  the  states. 

The  numerous  decisions  of  this  court,^  by  which  these 
principles  have  been  judicially  established,  are  too  recent 
and  familiar  to  require  any  particular  reference.  Their 
authority  precludes  all  judicial  question,  and  dispenses  with 
all  proof  of  the  axioms  deduced  from  them* 

*'  Taxes  (as  accurately  classed  by  writers  on  political 
economy,)  are  either  direct  or  indirect :  direct,  when  im- 
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mediately  takeo  from  income  or  capital;  indirect,  when 
taken  from  them,  by  making  the  owners  pay  for  liberty  to 
use  certain  articles,  or  to  exercise  certain  privileges." 

When,  therefore,  the  bank  is  made  to  pay  for  liberty  to 
exercise  the  privilege  of  employing  a  certaia  capital  in  the 
trade  of  banking,  or  of  exerting  any  other  of  its  chartered 
faculties ;  doubtless  an  indirect  taxation  of  the  capital  it- 
self, in  what  species  of  property  soever  consisting,  results. 
But  the  converse  of  the  proposition  does  not  hold,  that  a 
direct  tax,  in  the  ordinary  mode  of  taxation,  upon  the  cap- 
ital of  individuals  invested  in  bank  stock,  or  upon  the  pro- 
duct of  the  skill  and  labour  bestowed  in  the  employment  of 
that  capital,  or  upon  the  lands,  ships,  merchandize,  or 
other  specific  property  held  by  the  bank  for  the  benefit  of 
the  individual  stockholders;  necessarily  operates,  directly 
of  indirectly,  any  duty  or  burthen  whatever,  on  the  corpo- 
rate franchise  itself,  or  the  liberty  to  exercise  the  privileges 
conferred  by  the  charter.  The  very  material  difierence  be- 
tweeuthetwo  modes  of  taxation,  as  they  jespectively  affect 
the  substantial  terms  of  the  charter,  and  the^sssedtial  con- 
dition of  the  rights  vested  by  it,  will  be  presently  con- 
iidered.  The  simple  proposition,  that  it  is  a  duty  iitaposed, 
specifically^  on  the  corporate  fr4nchise«  and  the  faculties 
and  privileges  with  which  the  body  corporate  is  endued  by 
its  cbaner,'  is  what  is  now  to  be  proved. 

This  is  0oitceived  to  be  clear  from  the  import  of  the 
law  itself. 

The  tax  is  laid  directly  on  the  bank,  in  its  corporate  ca- 
pacity; and  the  stock,  belonging  to  individuals,  is^ade  the' 
mere  measure  of  the  imposition  on  the  aggregate  body. 
This  stock  is  not  the  property  of  the  bddy  taxed ;  but  is  di- 
vided into  distinct  and  separate  shares,  which  belong  to  the 
several  owners,  as  their  separate,  individual  estate,  and  sub- 
ject to  the  independent  disposal  of  each  owner;  as  were  the 
several  capitals,  represented  by  the  stock,  before  they  were 
subscribed  to  the  stock,  and  while  they  subsisted  id  the  ori- 
ginal form  of  ihdney.  The  capital  paid  in  and  represented 
by  the  stock,  is  entrusted  to  the  tustody  and  husbandry  of 
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the  corporation ;  bat,  that  artificial  and  transferable  com* 
modity,  brought  into  life  by  the  charter,  endued  with  all  its 
faculties  by  the  charter,  and  denominated  bank  stock,  is  just 
as  much  the  separate  property,  and  at  the  disposal  of  the 
respective  owners,  clear  of  all  corporate  control,  as  their 
several  lands,  chattels  and  choses  in  action.    This  quality  of 
the  stock  is  just  as  distinctly  guarantied  to  the  stockholders 
individually,  as  is  the  corporate  franchise,  or  any  of  its  facul- 
ties, to  the  aggregate  body.    There  is  nothing  of  the  social 
property  or  possession  incident  to  partnership.    Then,  the 
property  of  one  person  is  merely,  adopted  as  an  arbitrary 
measure  of  the  quantum  of  taxation  on  another.    There  is 
no  more  of  indirect  taxation  upon  the  bank  stock  held  by 
individuals,  and  thus  made  the  arbitrary  measure  of  taxation, 
than  upon  the  lands;  ships,  choses  ii^  action,  or  other  prop* 
erty  held  by  the  aggregate  body  for  the  benefit  of  the  sev- 
eral corporatoifs,  but  hot  compr^ended  in  the  rule  of  ad- 
nieasureroept  for  determining  the  mere  ({uantum  of  taxation. 
'The  indirect  effeot  upon  all  is  precisely  the  same..  But  this 
indirect  operation  of  the  tax"does  ndt  gO|  iir  the  least  degree, 
to  relieve  any  6n6  article  of' the  property,  bor  any  one  of 
the  proprietors  affected  by  the  operation  fi-om  the  general 
law  of  taxation  operating  tipon  them,  in  common  with  their 
fellow  citizens.    Under  that  general  law,  all  the  property, 
of  every  species,  held  by  the  corporation  for  the  benefit  of 
the^tockhoTders,  is  rated,  jrua  property,  in  the  common  process 
ef  taxation;  just  the  same  as  if  the  franchise  or  chartered 
faculties  of  the  corporation  had  not  been  taxed  at  all  :  so 
^re  the  money  capitals,  invested  in  and  represented  by  the 
shares  of  bank  stock,  and  the'  products  received  in  the  form 
of  xlividehds :  all  being  still  liable  to  be  rated  in  the  general 
taxation  upon  capital  and  incomie,  tM^ithbuttheleast  allowance 
for  what  is  indirectly  abstracted  by  the  duty  on  the  corpo- 
rate body.    This  duty,  therefore,  does  not  eveft  affect  to  be 
a  circuitous  mode  of  more  conveniently  tatxing  property j  in 
any  form  of  fixed  or  of  commercial  ciEipit&U  or  of  income. 
It  is  no  part  of  any  general  system,  either  of  a  property  tax, 
or  an  income  tax;  but  is  solely  and  ^xclusiyefy  directed  to 
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the  chartered  liberty  or  privilege  of  a  certain  mode  of  arti- 
ficial existence,  and  of  exercising  the  peculiar  faculties  of 
that  mode  of  existenqe.  The  tax  is  just  as  effective  in  terms 
and  in  obligation,  whether  the  corporation,  qtM  proprietor, 
own  millions  or  nothing ;  whether  the  capital  stock  be  at 
cent  per  cent  advance,  or  the  capital  invested  in  it  be  utterly 
lost  and  sunk  in  the  course  of.  trade ;  whether  the  income, 
in  the  form  of  dividends,  be  large  or  small,  or  nothing*  The 
amount  of.  capital  stock  paid  in,  is  the  unvarying  standard  of 
the  duty  on  the  bank  ;  the  actual  state  and  condition  of  the 
bank,  or  ot  the  stockholders  as  proprietors,  enters  not  at  all 
into  the  scheme  of  the  duty.  Then,  how  can  the  bare  con- 
tingency, that  it  may  be  one  of  the  incidents  and  coRse- 
quencesofthe  scheme,  indirectly,  to  burthen  the  property 
of  the  bank,  or  of  the  stockholders,  make  this  any  the  less 
a  duty  directed  specifically i  nay  exclusively,  to  the  contin- 
ued enjoyment  of  the  corporate  franchise,  to  which  it  attach- 
es itself,  independent  of  every  consideration  of  property* 

The  original  giant  of  this  franchise  to  the  bank  is  admit- 
ted, it  is  presumed,  to  be  in  the  nature  of  a  contract  between 
the  state  and  the  corporation,  within  the  meaning  of  the  con- 
stitution ;  and,  it  is  further  presumed  to  be  admitted^  notwith- 
standing a  good  deal  of  ambiguity  on  this  point  in  the  op- 
posite argument,  that  this  contract,  with  all  the  peculiar 
rights  and  privileges  vested  under  it,  is  of  paramount  obli- 
gation, and  altogether  irrevocable  and  indefeasible  by  any 
subsequent  act  of  legislation.  Admitted  or  denied,  it  can- 
not, at  this  day,  be  treated  as  a  subject  of  controversy,  unless 
this  court  should  please  to  intimate  a  wish  to  review  and  re- 
consider the  principles  of  former  decisions.  The  obligation 
of  the  contract,  if  it  means  any  things  means  that  the  cor- 
poration shall  always  enjoy  the  fraiichise,  with  all  the  facul- 
ties, rights  and  privileges  viested  by  the  grant,  upon  the  iden- 
tical terms  and  conditions  of  that  grant.  The  question  then 
is  a  practical  one.  Does  the  law  of  1822,  against  the  con- 
sent of  the  grantee,  materially  change  the  original  terms  of 
the  grant,  or  the  conditi6n  of  the  rights  vested  by  it  ?  In 
either  case,  it  equally  impairs  the  obligation  .of  the  contract, 
within  the  meaning  of  the  constitution. 
Vol.  IV.— 3  U 
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One  of  the^most  material  terms  of  a  cootract  or  grant  ia 
the  consideration.  The  grant  of  a  franchise  is  either  in  some 
sort  gratuitous,  as  if  founded  on  the  implied  consideration  of 
diffusive  benefits  to  the  communitj,  or  on  the  expressed 
consideration  of  public  utility;  or  of  some  pecuniary  or 
other  equivalent,,  of  definite  value.  In  either  case  it  is 
equally  binding  and  indefeasible^  without  the  consent  of 
both  parties.  If,  being  gratuitous,  it  be  burthened  with  a 
price ;  or  if,  being  for  valuable  consideration,  the  price  be 
arbitrarily  increased,  who  can  doubt  that  the  terms  of  the 
contract  are  materially  changed?  And  if  this  be  done  by 
the  retrospective  operation  of  a  law,  arbitrarily  imposing 
such  new  terms,  who  can  doubt  that  the  obligation  of  the 
contract  is  injuriously  impaired,  if  not  destroyed  f 

The  case  of  land  plux:hased  from  the  state  being  liable 
to  taxation,  in  common  with  the  land  of  other  individuals, 
is  put  as  an  argument,  in  point,  against  us.  No  one  ever 
imagined  that  a  change  in  the  condition  of  the  land,  from 
public  to  private  domain,. necessarily^annexed  any  pre-emi- 
nent privileges  10  it.  So  we  admit,  without  qualification^ 
that  all  property  held  by  the  bank,  by  virtue  of  its  charter, 
is  taxable'  in  common  with  other  property  of  the  like  de- 
scription. So  this  court  admitted  was  the  condition  of  the 
property  held  by  the  Bank  of  the  United  States,  though  the 
bank  itself,  or  its  franchises  and  privileges  were  not  so.  But 
suppose  the  legislature,  by  a  retrospective  law,  instead  of 
subjecting  the  land  to  the  general  law  of  taxation,  tax  the 
grant  itself,  the  title  to  hold  and  enjoy  the  land,  and  exact 
from  the  grantee,  over  and  above  the  original  consideration, 
a  new  compensation  for  parting  with  the  title  of  the  public 
to  an  individual :  or,  what  is  the  same  thing,  select  his  par- 
ticular land  frpm  the  mass  of  other  taxable  lands,  and  be- 
sides the  general  tax  contributed  for  it  by  the  proprietor,  in 
common  with  other  proprietors  of  lands,  exact  an  additional 
tax  on  his,  because  his  title  or  grant  was  derived  from  the 
state ;  so  as,  in  effect,  to  tax  the  grant  itself,  or  the  right,  be- 
fore granted,  to  hold  and  enjoy  the  land :  this  would  be  a 
clear  infringement  of  the  contract,  as  being  amaterial  and 
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injorioits  change  in  iU  terms  :  in  effect,  the  exaction  of  an 
additional  compjensaton  for  the  grant. 

Next,  we  are  to  examine  the  state  and  condition  of  the 
right  vested  by  the  grant ;  and  see  if  that  is  subjected  by 
the  law  in  question  to  any  material  change  from  the  state 
and  condition  in  which  the  grant  originally  placed  it. 

This  must  be  determined  by  the  nature  and  extent  of  the 
vested  right,  then  and  now. 

It  is  not  at  this  day  to  be  disputed,  that  the  grant  imports 
a  contract  that  the  grantees  shall  absolutely  and  fully  enjoy 
the  liberty  to  exercise  all  the  privileges  and  faculties,  either 
expressed  in  the  grant  or  incident  to  its  nature,  unrevoked 
and  undiminished ;  in  short,  that  these  privileges  and  facul- 
ties shall  continue  while  the  corporation  endures,  of  the 
same  extent  and  of  the  specific  quality  as  when  originally 
conferred,  without  any  hindrance,  impediment  or  molesta- 
tion, on  the  part  of  the  grantor.  The  implied  covenants  of 
the  grant  are  just  as  strong  and  obligatory  as  those  cove- 
nants of  title  in  an  ordinary  bargain  and  sale,  that  go  to  tie 
up  the  hands  of  the  bargainor  himself,  and  of  all  claiming 
under  him  or  acting  by  his  authority.^  For  instance ;  the 
covenants  against  incumbrances,  dE^c.  and  for  quiet  enjoy- 
ment, without  the  let,  molestation,  hindrance,  &c.  of  the 
bargainor,  &c.  The  granted  liberties  and  franchises  can- 
not be  destroyed  or  taken  away,  in  the  whole  or  in  part ; 
consequently,  they  cannot  be  sJtered  or  diminished  in  kind 
or  in  degree ;  for  he  who  has  a  discretion  to  alter  or  dimin- 
ish, necessarily  has  a  discretion  to  destroy,  unless  the  limits 
of  his  discretion  be  stipulated  in  the  grant.  It  is  not  the 
mere  quantum  of  the  injury  to  the  grantee,  nor  the  degree  in 
which  the  terms  and  conditions  of  the  contract  are  trans- 
gressed, that  determines  the  rightfulness  of  the  act.  Once 
admit  a  discretionary  power,  in  any  degree,  as  resulting  from 
the  relation  of  thp  parties,  and  not  from  the  limitations  of 
the  contract,  and  it  can  be  nothing  but  an  unlimited  discre- 
tion. The  granted  liberties  and  faculties  cannot  be  after- 
wards clogged  'with  any  new  conditions  or  incumbrances, 
that  may  either  stop  or  retard  their  action ;  neither  a  mole- 
hill nor  a  mountain^can  be  raised  in  their  path.    This  is  the 
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irresiistible  and  universal  conclusion  of  reason;  and  sanc- 
tioned, if  it  wanted  sanction,  by  the  reasoning  and  the  de- 
cision of  this  court  in  Green  vs.  Biddle,  8  Wheat.  84. 

Then,  is  not  the  exaction  of  a  tax,  or,  in  other  words  of 
an  additional  compensation  to  the  state,  for  the  chartered 
liberty,  as  efScient  an  instrument,  either  for  the  destruction 
or  the  diminution  of  the  liberty,  as  any  that  could  be  de- 
vised? What  is  there  that  could  more  efiectually  stop  or 
retard  its  chartered  course  9  It  depends  entirely  upon  the 
weight  of  the  burthen,  whether  the  party,  on  whom  it  is 
imposed,  sink  under  it,  or  be  measurably  impeded  and  re- 
tarded. In  mercantile  language,  it  may  occasion  a  partial 
loss  of  one  per  cent,  or  a  total  loss  of  one  hundred  per 
cent ;  and,  in  principle»  does  it  matter  which  ?  The  ques- 
tion is  not,  whethej  the  tax  be  exorbitant  or  oppressive.  Of 
that  no  judicative  tribunal  can  possibly  be  the  judge.  If 
the  discretion  to  tax  at  all  rest  with  the  legii^lature,  the 
discretion  •  is,  in  the  nature  of  things,  unlimited.  It  is  im- 
possible for  any))ut  the  delegated  depositaries  of  the  power 
to  tax,  and  their  constituents  to  judge  and  determine  what 
tax  is  reasonable  or  exorbitant.  What  might  be  a  light 
burthen  to  one  bank  might  overwhelm  another.  Once  de- 
termine that  a  discretionary  power  to  impose  the  burthen  in 
any  degree  exists,  and  the  judicial  power  is  for  ever  gone  to 
control  it  in  any  degree. 

Then  these  postulates  may  be  taken  for  granted, 

1.  That  th^  imposition  of  a  new  tax  or  burthen  on  the 
liberty,  in  any  degree,  measurably  clogs  and  impedes  the 
practical  exercise  of  that  liberty,  and  so  diminishes  it. 

2.  That  such  tax  or  burthen  is  an  instrument  equally  effi- 
cient to  destroy  as  to  diminish  the  liberty,  according  to  the 
kind  and  degree  of  force  witK  which  the  instrument  is  used. 

3.  That  it  rests  in  the  absolute  discretion  of  the  legisla- 
ture to  use  it,  either  for  the  one  purpose  or  the  other,  if  at 
all. 

The  conclusion  is  inevitable,  that,  if  it  may  be  used  at 
all,  the  exercise  of  the  liberty,  in  any  degree,  and  its  very 
existehce,  rest  upon  sovereign  discretion,  not  on  the  faith  of 
a  contract.  This  amounts  either  to  a  negation  of  the  postu* 
late  with  which  we  set  out,  that  the  grant  of  the  liberty  is 
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in  the  nature  of  a  contract ;  or  to  an  exclusion  of  all  con- 
tracts from  the  -sanction  and  protection  of  the  constitution : 
or  to  an  exception  of  this  particular  contract  from  the  con- 
dition of  contracts  in  general. 

The  ground  or  reason  of  such  exception  is  not  stated,  and 
is  altogether  beyond  comprehension. 

Then,  if  the  law  of  1822  be  borne  out  in  the  imposition 
of  this  new  burthen  on  the  liberty  to  exercise  the  privileges 
of  the  franchise,  the  chango  effected  in  the  state  or  condition 
of  the  franchise,  as  it  stood  under  the  original  law  of  the 
contract,  and  as  it  stands  under  the  subsequent  modification 
of  that  law,  is  this :  originally,  the  contract  under  which  it 
was  held  was  consummate  and  executed;  now,  one,  at 
least,  of  its  most  material  terms,  the  consideration,  is  exe- 
cutory and  contingent,  and,  what  is  worse,  discretionary 
with  the  other  party  :  originally,  the  exercise  of  the  franchise, 
within  its  chartered  limits,  was  absolutely  free  and  unre- 
strained ;  now,  burthcncd  with  new  impositions,  and  liable 
to  be  further  burthened,  ad  infinitum :  originally,  the  liberty 
and  right  so  to  exercise  the  privileges  and  faculties  of  the 
franchise  were  absolute,  unconditional,  and  indefeasible; 
now,  at  the  sovereign  will  and  pleasure  of  the  legislature. 

The  franchise  is  not  like  the  proper  subjects  of  political 
power  intrusted  to  legislative  discretion  at  all ;  but,  to  the 
positive' sanction  of  public  faith,  tied  down  by  the  inviolable 
obligation  of  contract.  Indeed,  an  abuse  of  legislative 
power,  in.  oppressing  the  great  mass  of  the  community  by 
exorbitant  taxation,  far  less  in  confiscating  all  its  property, 
is  scarce  an  admissible  supposition.  The  mass  of  the  com- 
mupity  holds,  in  its  own  hands,  the  remedy  against  its  own 
oppression,  and  the  abuses  of  its  rulers :  but  the  great  con- 
servative principle  of  political  responsibility  may  acf  very 
feebly,  or  not  at  all,  in  protecting  and  enforcing  the  parti- 
cular rights  and  obligations  of  contracts  against  violation  by 
the  government.  It  is,  therefore,  that  political  rights,  and 
the  vested  rights  of  contract  and  property,  are  placed  on 
different  bases,  and  protected  by  different  sanctions.  The 
administration  of  any  political  power  must,  in  the  nature  of 
things,  be  more  or  less  discretionary  ;  and  can  give  no  gua- 
rantee against  abuse,  but  the  responsibility  inseparable  from 
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delegated  power :  the  -rights  and  obligations  of  coniracts, 
OD  the  other  handi  are  no  subjectsrof  political  trust  or  dis- 
cretion at  all;  but  just  as  positive  and  coercive  upon  the 
party  that  happens  to  be  a  sovereign  state,  as  upon  an  in- 
dividual. 

An  objection  somewhat  novel  is  started,  which  goes  to 
limit  and  restrict,  instead  of  enlarging,  state  power,  by  de- 
nying its  competency  to  make  such  a  contract  as  we  say  it 
has  made  in  this  case.  The  state  cannot,  it  seems,  alienate 
or  part  with  its  sovereign  power,  in  whole  or  in  part.  Tax- 
ation is  an  incidefit  of  its.  highest  sovereign  power,  and 
cannot  be  aliened  by  contract;  therefore,  a  contract  to 
exempt  any  particular  person  or  species  of  property  from 
taxation  is  void. 

To  say  nothing  of  the  evident  inconsequence  of  the  con- 
clusion from  the  premises,  and  of  the  inaccuracy  of  holding, 
that  the  constitutional  incompetency  of  a  state  to  lay  new 
exactions  upon  its  own  contracts,  and  upon  the  mere  abstract 
rights  of  contract,  created  by  the  st^te  Itself,  ia  the  same 
thing  as  a  substantive  stipulation  to  exempt  property,  in  its 
nature  an  appropriate  and  legitimate  subject  of  taxation ; 
we  may  wonder  why  the  axe  was  not  applied  to  the  root  of 
the  bank  charter.  For,  'Surely,  the  principle  of  the  objec- 
tion goes  that  length :  since  the  franchise  itself  is  carv- 
ed out  of  the  eminent  domain,  or  transcendental  propriety 
of  the  state ;  and  is  a  portion  of  it,  aliened  and  bestowed 
upon  every  corporation ;  and  no  small  portion  of  it  is  parted 
with,  when  P'unicipal  corporations  are  created. 

But  it  should  not  have  ^scaped  the  learned  counsel  that 
the  state-  legislature  of  New  Jersey  was  held  bound  by  a 
contract  of  its  predecessor,  tlie  colonial  legislature,  divesting 
itself  of  a  portion  of  this  very  incident  of  high  sovereignty, 
taxation,  as  it  applied  to  certain  lands  belonging  to  citizens 
of  the  state,  and  constituting  as  appropriate  a  subject  of 
taxation  in  general,  as  can  be  imagined.  This,  not  as  he 
supposes,  because  of  any  peculiar  dignity  or  sanctity  at- 
tached to  a  treaty  half  a  century  before,  between  the  former 
colony  and  the  poor  remnant  of  a  broken  tribe  of  Indians ; 
but,  upon  the  ground  of  contract  simply  :  which,  indeed,  is 
the  only  intelligible  ground  for  the  obligation  of  treaties, 
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upon  the  parties  to  them.  It  might  also  have  beeft^ecol- 
lectedy  that  the  legislature  of  New  Jersey,  ia  the  instance 
just  Mated,  and  of  Georgia,  in  the  case  of  the  Yazoo  lands, 
were  held  to  have  conclusively  renounced  by  contract,  and 
by  its  implied^  not  its  express  stipulations,  the  exercise  of 
one  of  the  highest  and  most  indispensable  prerogatives  of 
legislation;  that  of  repealing  its  own  laws. 

Mr  ChiBf  Justice  Marshall  delivered  the  opinion  of  the 
Court. 

This  is  a  writ  of  error  to  a  judgment  rendered  in  the 
highest  court  for  the  state  of  Rhode  Island,  in  an  action  of 
trespass  brought  by  the  plaintiff  in  error  against  the  de- 
fendant. 

In  November  1791  the  lefgislature  of  Rhode  Island  grant- 
a  charter  of  incorporation  to  certain  individuals,,  who  had 
associated  themselves  together  for  the  purpose  of  forming  a 
banking  company.  They  are' incorporated  by  the  name  of 
the  '*  President,  Directprs,  and  Company  of  the  Providence 
Bank;"  and  have  the  ordiniary  powerr which  are  supposed 
to  be  necessary  for  the  usual  objects  of  such  associaitionSk 

In  1822  the  legislature  9f  Rhode  Island  passed  "an  act 
imposing  a  duty  on  licensed  persons  and  others^  and  bodies 
corporate  within  the  state ;"  in  which,  among  othpr  thingSj 
it  is  enacted  that  there  shall  be  paid,  for  the  use  of  the  state, 
by  each  and  every  bank  within  the  state,  except  the  Bank  of 
the  United  States,  the  sum  of  fifty  cents  on  each  and  every 
thousand  dollars  of  the  capital  stock  actually  paid  in." 
This  tax  was  afterwards  augmented  to  one  dollar  aad  twenty- 
five  cents. 

The  Providence  Bank,  haying  determined  to  resist  the 
payment  of  this  tax,  brought  an  action  of  trespass  against 
the  officers  by  whom  a  warrant  of  distress  was  issued  against 
and  served  upon  the  property  of  the  bank,  in  pursuance  of 
the  law.  The  defendants  justify  the  taking  set  out  in  the 
declaration  under  the  act  of  assembly  imposing  the  tax ;  to 
which  plea  the  plaintiffs  demur,  and  assign  for  cause  of 
demurrer  that  the  act  is  repugnant  to  the  constitution  of  the 
United  States,  inasmuch  as  it  impairs  the  obligation  of  the 
contract  created  by  their  charter  of  incorporation.    Judg- 
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ment  was  given  by  the  court  of  common  pleas  in  favour  of 
the  defendants;  which  judgment  was,  on  appeal,  confirmed 
by  the  supreme  judicial  court  of  the  state :  that  judgment 
has  been  brought  before  this  court  by  a  writ  of  error. 

It  has  been  settled  that  a  contract  entered  into  between  a 
state  and  an  individual,  is  as  fully  protected  by  the  tenth 
section  of  the  first  article  of  the  constitution,  as  a  contract 
between  two  individuals ;  and  it  is  not  denied  that  a  charter 
incorporating  a  bank  is  a  contract.  Is  this  contract  impair- 
ed by  taxing  the  banks  of  the  state  ? 

This  question  is  to  be  answered  by  the  charter  itself. 

It  contains  no  stipulation^promisikig  exemption  from  taxa- 
tion. The  state,  then,  has  made  no  express  contract  which 
has  been  impaired  by  the  act  of  v  hich  the  plaintiffs  com- 
plain. No  words  have  been  found  in  the  charter,  which,  in 
themselves,  would  justify  the  opinion  that  tlie  power  of  taxa- 
tion was  in  the  view  of  either  of  the  parties ;  and  that  an  ex- 
enfption  of  it  was  intended,  though  not  expressed.  The 
plaiiftifls  find  great  difficulty  in  showing  that  the  charter 
contains  a  promise,  either  express  or  implied,  not  to  tax  the 
bank.  The  elaborate  and  ingenious  argument  which  has 
been  urged  amounts,  in  substance,  to  this.  The  charter  au- 
thorises the  bank  to  employ  its  capital  in  banking  transactions, 
for  the  benefit  of  the  stockholders.  It  binds  the  state  io 
permit  these  transactions  for  this  object.  Any  law  arrest- 
ing directly  the  operations  of  the  bank  would  violate  this 
obligation,  and  would  come  within  the  prohibition  of  the 
constitution.  But,  as  that  cannot  be  done  circuitously  which 
may  not  be  done  directly,  the  charter  restrains  the  state  from 
passing  any  act  which  may  indirectly  destroy  the  profits  of 
the  bank.  A  power  to  tax  the  bank  may  unquestionably  be 
carried  to  such  an  excess  as  to  take  all  its  profits,  and  still 
more  than  its  profits  for  the  use  of  the  state  ;  and  conse- 
quently destroy  the  institution.  Now,  whatever  may  ho  the 
rule  of  expediency,  the  constitutionality  of  a  measure  de- 
pends, not  on  the  degree  of  its  exrrcise,  but  on  its  principle. 
A  power  therefore  which  may  in  effect  destroy  the  char- 
ter, is  inconsistent  with  it ;  and  is  impliedly  renounced  by 
granting  it.    Such  a  power  cannot  b€  exercised  without  im- 
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pairing  the  obligation  of  the  contract.  When  pushed-to  itfl 
extreme  point,  or  exercised  in  moderation,  it  is  the  same 
power,  and  is  hostile  to  the  rights  granted  by  the  charter. 
This  is  substantially  the  argument  for  the  bank.  The  plain- 
tifis  cite  and  rely  on  several  sentiments  expressed,  on  various 
occasions  by  this  court,  in  support  of  these  positions. 

The  claim  of  the  Providence  Bank  is  certainly  of  the  first 
impression.  The  power  of  taxing  moneyed  corporations  baa 
been  frequently  exercised ;  and  has  never  before,  HQ  far  as  is 
known,  been  resisted.  Its  novelty,  however,  furnishes  no 
conclusive  argument  against  it. 

That  the  taxing  power  is  of  vital  importance ;  that  it  is 
essential  to  the  existence  of  government ;  are  truths  which  it 
cannot  be  necessary  to  reaffirm.  They  are  acknowledged 
and  asserted  by  all.  It  would  seem  that  the  relinquishment 
of  such  a  power  is  never  to  be  assumed.  We  will  not  say 
that  a  state  may  not  relinquish  it;  that  a  consideration  suffi- 
ciently valuable  to  induce  a  partial  release  of  it  may  not 
exist:  but  as  the  whole  community  is  interested  in  retaining 
it  undiminished ;  that  community  has  a  right  to  insist  that  its 
abandonment  ought  not  to  be  presumed,  in  a  case  in  which 
the  deliberate  purpose  of  the  state  to  abandon  it  does  not 
appear. 

The  plaintiffii  would  give  to  thjs  charter  the  same  con- 
struction as  if  it  contained  a  clause  exempting  the  bank  from 
taxation  on  its  stock  in  trade.  But  can  it  be  supposed  that 
such  a  clause,  would  not  enlarge  its  privileges  ?  They  coa- 
tend  that  it  must  be  implied ;  because  the  power  to  tax  may 
be  so  wielded  as  to  defeat  the  purpose  for  which  the  charter 
-was  granted.  And  may  not  this  be  said  with  equal  truth  of 
other  legislative  powers  9  Does  it  not  also  apply  with  equal 
force  to  every  incorporated  company?  A  company  may  be 
incorporated  for  the  purpose  of  trading  in  goods  as  well  as 
trading  in  money.  If  the  policy  of  the  state  should  lead  to 
the  imposition  of  a  tax  on  unincorporated  companies,  could 
those  which  might  be  incorporated  claim  an  exemption,  in 
virtiie  of  a  charter  which  does  not  indicate  such  ian  inten- 
tion 9  The  time  may  come  when  a  duty  may  be  i)nposed  on 
Vol.  IV.— 3  V 
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manaftictures.  Would  an  incorporated  company  be  exempt- 
ed from  this  duty,  as  the  mere  consequence  of  its  charter  9 

The  great  object  of  an  incorporation  is  to  bestow  the 
character  and  properties  of  individuality  on  a  collective  and 
changing  body  of  men.  This  capfLcity  is  always  given  to 
such  a  body*  Any  privileges  which  may  exempt  it  from  the 
burthens  common  to  individuals,  do  not  flow  necessarily 
from  the  charter^  but  must  be  expressed  in  it,  or  they  do  not 
exist. 

if  the  power  of  taxation  is  inconsistent  with  the  charter, 
because  it  may  be  so  exercised  as  to  destroy  the  object  for 
which  the  charter  is  given];  it  is  equally  inconsistent  with 
every  other  charter,  because  it  is  equally  capable  of  working 
the.destruction  of  the  objects  for  which  every  other  charter 
is  given.  If  the  grant  of  a  power  to  trade  in  money  to  a 
given  amount,  implies  an  exemption  of  the  stock  in  trade 
from  taxation,  because  the  tax  may  absorb  all  the  profito ; 
then  the  grant  of  any  other  thing  implies  the  same  exemp- 
tion ;  for  that  thing  may  be  taixed  to  an  extent  which  will 
render  it  totally  unprofitable  to  the  grantee.  Land,  for  ex- 
ample, has,  in  many,  perhaps  in  all  the  states,  been  granted 
by  government  since  the  adoption  of  the.  constitution.  This 
grant  is  a  contract,  the  object  of  which  is  that  the  profits 
issuing  from  it  shall  enure  to  the  benefit  of  the  grantee: 
Yet  the  power  of  taxation  may  be  carried  so  far  as  to  ab- 
sorb these  profits.  Does  this  impair  the  obligation  of  the 
contract?  The  idea  is  rejected  by  all;  and  the  proposition 
appears  so  extravagant,  that  it  is  diflScult  to  admit  any  re- 
semblance in  the  cases.  And  yet  if  the  proposition  for 
which  the  plaintiffs  contend  be  true,  it  carries  us  to  this 
point.  That  proposition  is,  that  a  power  which  is  in  itself 
capable  of  being  exerted  to  the  total  destruction  of  the 
grant,  is  inconsistent  with  the  grant ;  and  is  therefore  im- 
pliedly relinquished  by  the  grantor,  thougl^  the  language  of 
the  instrument  contains  no  allusion  to  thd  subject.  If  this 
be  an  abstract  truth,  it  may  be  supposed  universal.  But  it 
is  not  universal ;  and  therefore  its  truth  cannot  be  admitted, 
in  these  broad  terms,  in  any  case.  We  must  look  for  the 
exemption  in  the  language  of  the  instrument ;  and  if  we  do 
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not  find  it  there,  it  would  b^  goitig  very  for  to  insert  it  by 
constmction. 

The  power  of  legislations  and  consequently  of  taxation, 
operates  on  all  the  persons  and  property  belonging  to  the 
body  politic:  This  is  an  original  principle,  which  has  its 
foondatipn  in  society  itself.  It  is  granted  by  all,  for  the  bene- 
fit of  alK  It  resides  in  government  as  a  part  of  itself,  and 
need  not  be  reserved  when  property  of  any  description,  or 
the  right  to  use  it  in  any  manner,  is  granted  to  individuals 
or  corporate  bodies*  However  absolute  the  right  of  an  indi- 
vidual may  be,  it  is  still  in  the  nature  of  that  right,  that  it 
must  bear  a  portion  of  the  public  burthens ;  and  that  por- 
tion must  be  determined  by  the  legislature.  This  vital 
power  may  be  abused;  but  the  constitution  of  the  United 
States  was  not  intended  to  furnish  the  corrective  for  every 
abuse  of  power  which  may  be  committed  by  the  state  gov- 
ernments. The  interest,  wisdom,  and  justice  of  the  repre- 
sentative body,  and  its  relations  with  its  constituents,  furnish 
the  only  security,  where  there  is  no  express  contract,  against 
unjust  and  excessive  taxation ;  as  well  as  against  unwise  legis- 
lation generally.  This  principle  was  laid  down  in  the  case 
of  M'CuUough  vs.  The  State  of  Maryland,  and  in  Osborn  et 
al.  M.  The  Bank  of  the  United  States*  Both  those  cases,  we 
think,  proceeded  on  the  admission  that  an  incorporated  bank, 
unless  its  charter  shall  express  the  exemption,  is  no  more . 
exempted  from  taxation,  than  an  unincorporated  company 
would  be,  carrying  on  the  same  business. 

The  case  of  Fletcher  vs.  Peck  has  been  cited ;  but  in  that 
case  the  legislature  of  Georgia  passed  an  act  to  annul  its 
grant.  The  case  of  the  State  of  New  Jersey  vs.  Wilson  has 
been  also  jnentioned ;  but  in  that  case  the  stipulation  ex-^ 
empting  the  land  from  taxation,  was  made  in  express  words. 

The  reasoning  of  the  court  in  the  case  of  M'CuUough  w. 
The  State  of  Maryland  has  been  applied  to  this  case ;  but  the 
court  Itself  appears  to  have  provided  against  this  application. 
Its  opinion  in  that  case,  as  well  as  in  Osborn  et  al.  vs.  The 
Bank  6f  the  United  States,  was  founded,  expressly,  on  the 
supremacy  of  the  laws  of  congress,  and  the  necessary  conse* 
quencc  of  that  supremacy  to  exempt  its  instruments  employ- 
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ed  in  the  execution  of  its  powers,  from  the  operation  of  any 
intefering  power  whatever.  In  reasoning  on  the  argument 
that  the  power  of  taxation  was  not  confined  to  the  people 
and  property  of  a  state,  but  might  be  exercised  on  every  ob- 
ject brought  within  its  jurisdiction,  this  court  admitted  the 
truth  of  the  proposition ;  and  added,  that ''  the  power  was  an 
incident  of  sovereignty,  and  wa3  co-extensive  with  that  to 
which  it  was  an  incident.  All  powers,  the  court  said,  over 
which  the  sovereign  power  of  a  state  extends,  are  subjects 
of  taxation.  The  sovereignty  of  a  state  extends  to  every 
thing  which  exists  by  its  own  authority,  or  is  introduced  by 
its  permission }  but  does  it  extend  to  thosemeans  which  are 
employed  by  congress  to  carry  into  execution  powers  con- 
ferred on  that  body  by  the  people  of  the  United  States  ? 
We  think  not. 

So  in  the  case  of  Osborn  vs.  The  Bank  of  the  United 
States,  the  court  said,  <Uhe  argument".in  favour  of  the  right 
of  the  state  to  tax  the  bank,  '*  supposes  the  corporatipn  to 
have  been  originated  for  the  management  of  an  individual 
concern,  to  be  founded  upon  contract  between  individuals, 
having. private  trade  and  private  profk  for  its  great  end  and 
principal  object. 

If  these  premisfss  were  true,  the  conclusion  drawn  from 
them  would  be  inevitable.  This  mere  private  corporation, 
.gaged  in  its  own  business,  would  certainly  be  subject  to 
the  taxing  power  of  the  state  as  any  individual  would  be." 
The  court  was  certainly  not  discussing  the  question 
whether  a  tax  imposed  by  a  state  on  a  bank  chartered  by 
itself,  impaired  the  obligation  of  its  contract ;  and  these  opi* 
nions  are  not  conclusive  as  they  would  be  had  they  been 
delivered  in  such  a  case :  but  they  show  that  the  question 
was  not  considered  as  doubtful,  and  that  inferences  drawn 
from  general  expressions  pointed  to  a  different  subject  cannot 
be  correctly  drawn. 

We  have  reflected  seriously  on  this  case,, and  are  of  opi- 
nion that  the  act  of  the  legislature  of  Rhode  Island,  passed 
in  1822,  imposing  a  duty  on  licensed' persons  and  others,  and 
bodies  corporate  within  the  state,  does  not  impair  the  obliga- 
tion of  the  contract  created  by  the  charter  granted  to  the 
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plaintifis  iii  error.  It  is  therefore  the  opinion  of  this  court, 
that  there  is  no  error  in  the  judgment  of  the  supreme  judicial 
court  for  the  state  of  Rhode  Island,  affirming  the  judgment 
of  the  circuit  court  in  this  case;  and  the  same  is  affirmed ;  and 
the  cause  is  remanded  to  the  said  supreme  judicial  court,  that 
its  judgment  may  be  finally  entered. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  supreme  judicial  court  of  the  state  of  Rhode 
Island  and  Providence  plantations,  and  was  argued  by  coun- 
sel ;  on  consideration  whereof,  it  is  ordered  and  adjudged  by 
this  court,  that  the  judgment  of  the  said  supreme  judicial 
court  in  this  cause  be,  and  the  same  is  hereby  affirmed,  with 
costs. 
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2.  No  principle  is  better  settled,  than  tbat  the  powers  of  an  agent  cease  on 

the  death  of  hU  principal.  GaU  et  al  ts.  QnUavoay  e<  a/.  Vol.  IV. 
844. 
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ToK  in.  600. 

ALIEN  AND  ALIENAGE. 

ToL  III.  506. 
ALLEGIANCE. 

Tol.  III.  600. 

AMENDMENT. 
Vol.  III.  609. 

AMERICAN  REVOLUTION. 

Vol.  III.  609. 

APPEAL. 
Vol.  III.  609. 

ASSUMPSIT. 

1.  Vol.  III.  610. 

2.  Every  thing  which  diaaffirmf  the  contract ;  every  thing  which  fhowi  it  to 

be  void ;  may  be  given  in  evidence  on  the  genetai  isiue,  in  an  action 
of  aMttippsit    Craig  et  al»  vs.  The  State  tfMi»90wi.    Vol.  IV.  436. 

BARRATRY. 

Vol.  III.  610. 

BILLS  OF  CREDIT. 

1.  In  .its  enlarged,  and  perhaps  literal  sense,  the  terra,  "bill  of  credit,"  may 

comprehend  any  instrument  by  which  a  state  eneages  to  pay  money  at 
afutareday;  thus  including  a  certificate  given  for  money  borrowed. 
But  the  language  of  the  constitution  itself,  and  the  mischief  to  be  pre- 
vented, equally  limit  the  interpretation  of  the  terms.  The  word 
*<  emit'*  is  never  employed  in  describing  those  contracts  by  which  a 
state  binds  itself  to  pay  money  at  a  future  day  for  services  actually  re- 
ceived, or  for  money  borrowed  for  present  use.  Nor  are  instruments 
executed  for  such  purposes,  in  common  language^  denominated  **  bills 
of  credit."  *'  To  emit  bills  ef  credit,"  conveys  to  the  mind  the  idea  of 
issuing  paper  intended  to  circulate  through  the  community,  for  its  ordi- 
nary purposes,  as  money ;  which  paper  is  redeemable  at  a  future  day. 
This  is  the  sense  in  which  the  terms  have  always  been  understood. 
Craig  et  al,  vs.  The  State  ofMissouru    Vol.  IV.  481. 

2.  The  constitution  considers  the  emission  of  bills  of  credit,  and  the  enact- 

ment of  tender  laws  as  distinct  operations,  independent  of  each  other; 
.which  may  be  separately  performed.  Both  are  forbidden.  To  sustain 
the  one,  because  it  is  not  also  the  other;  to  say  that  bills  of  credit 
may  be  emitted,  if  they  be  not  made  a  tender  in  payment  of  debts ;  is, 
in  effect,  to  expunge  that  distinct  independent  prohibition,  and  to  read 
the  clause,  as  if  it  had  been  entirely  omitted.    Vol.  IV.  434. 

3.  On  the  27th  day  of  June  1S21   the  legislature  of  the  state  of  Missouri 

passed  an  act,  entitled  "  an  act  for  the  establishment  of  loan  offices  ;*' 
by  the  third  section  of  which,  the  officers  of  the  treasury  of  the  state, 
under  the  direction  of  the  governor,  were  required  to  issue  certificates 
to  the  amount  of  two  hundred  thousand  dollars,  of  denominations  oet 
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exceeding  tea  dollars,  nor  lets  than  fifty  eents,  in. the  following  Torm: 
*<  This  eetfyicate  shall  be  reeewdble  at  the  treasury  of  any  of  the 
loan  offices  in  the  state  of  Missowi,  in  discharge  of  taxes  or  debts 

due  to  the  state,  for  the  sum  of dollars,  with  interest  for  the 

same,  at  the  rate  of  two  per  centum  per  anntun  from  this  date.** 
These  certificates  were  to  be  receivable  at  the  treasury,  and  by  tax 
gatherers  and  other  public  officers,  in  payment  of  taxes,  or  moneys  due 
or  to  beoopie  doe  to  the  state,  or  to  any  town  or  county  therein,  and  by 
all  officers,  civil  and  military,  in  the  state,  in  discharge  of  salaries  and 
fees  of  office ;  and  in  payment  for  salt  made  at  the.  salt  springs  owned 
by  the  state,  and  to  be  afterwards  leased  by  the  authority  of  the  legisla- 
ture. The  twenty-third  section  of  the  act  pledges  certain  property  of 
the  state  for  the  redemption  of  these  certificates ;.  and  the  law  autliori- 
ses  the  governor  to  negotiate  a  loan  of  silver  or  gold  for  the  same  pur- 
pose. A  provision  is  made  in  the  law  for  the  gradual  withdrawal  of  the 
certificates  from  circulation ;  and  all  the  certificates  have  since  been 
redeemed.  The  commissioners  of  the  loan  offices  were  authorised  to 
make  loans  of  the  certificates  to  citizens  of  the  state,  assigning  to  each 
district  a  proportion  of  the  amount  of  the  certificates,  to  be  secured  by 
mortgage  or  personal  security ;  the  loans  to  bear  interest  not  exceeding 
six  per  cent  per  anniun,  and  the  loans  on  personal  property  to  be  for 
less  than  two  hundred  dollars..  Held,  that  the  certificates  issued  under 
the  authority  of  the  law  of  Missouri,  were  "bills  of  credit;  and  that 
their  emission  was  prohibited  by  the  constitution  of  the  United  States, 
which  declares  that  no  state  shall  *<emit  bills  of  credit." 

BILL  OP  EXCEPTIONS. 

i.  Practice. 

2.  On  the  trial  of  a  cause  in  the  district  court  of  the  United  States  for  the 
northern  district  of  New  York,  exceptions  were  taken  to  opinions  of 
the  court  delivered  in  the  course  of  the  trial ;  and  some  time  after  the 
trial  was  over,  »  bill  of  exceptions  was  tendered  to  the  district  Judge, 
which  he  refused  to  sign,  objecting  tot  some  .of  the  matters  stated  in  the 
same,  and  at  the  same  time  altering  the  bill  then  tqndcred,  so  as  to 
conform  to  his  recollection  of  the  facts  of  the  case,  aqd  insertipg  In  the 
bill  all  that  be  deemed  prvper  to  bo  contained  m  the  same;  which  bill 
of  exceptions,  thus  altered,  was  signed  by  the  judge.  On  the  motion 
of  the  party  who  had  tendered  the  bill  of  exceptions,  a  rule  was  granted 
on  the  district  judge,  to  show  causo  why  ho  did  not  sign  the  bill  of  ex- 
ceptions as  first  tendered  him.  To  tl^is  rule  (he  judge  returned  his  rea- 
sons for  refusing  to  sign  the  bill  so  tendered,  and  stating  that  he  had 
signed  such  a  bill  of  exceptions  as  he  considered  correct. 

By  the  Court,  This  is  not  a  case  in  which  the  judge  has  refused  to  aign 
a  bill  of  exceptions.  The  judge  has  signed  such  a  bill  as  be  thinks  cor- 
rect. The  object  of  the  rqle  is  to  oblige  the  judge  to  sign  a  particular 
bill  of  exceptions  which  has  been  offered  to  him.  The  court  granted 
the  rule  to  show  cause ;  and  the  judge  has  shown  cause,  by  saying  he 
has  done  all  that  can  be  required  from  him,  and  that  the  bill  offered  is 
not  such  a  bill  as  he  can  sign.  The  court  cannot  order  liim  to  sign 
such  a  bill.    Ex  parte  Martha  Bradstreet.    Vol.  IV.  102. 

8.  The  law  sequtres  that  a  bill  of  excepUoDi  should  be  teodered  at  the  trial. 

Vol.  IV.— 3  W 
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If  Ajparty  intends  to  take  e  Un  of  eseeptlom,  he  ■hoold  give  notice  to 
thejadgeat  Ihe  trial ;  ane  if  hO  does  not  file  it  at  tbe  triid^  he  dioold 
move  the  Judge  to  aoign  a  reasonable  time  within  which  he  may  file 
it.  A  practice  to  tign  it  after  the  term  most  he  nndeistood  to  be  mat- 
ter of  conient  between  the  parties ;  unless  the  jndge  has  made  an  ex- 
press order  in  the  term,  allowing  such  a  period  to  prepare  it*    JW. 

BILLS  OF  EXCHANGE. 

1.  Vol.  in.  610. 

2.  Action  on  two  bills  of  exchange  dnwn  by  Hntchhison,  on  R^  and  H.  in 

favour  of  E.  which  the  drawers,  B.  and  H.  refused  to  accept,  and  with 
the  amount  of  which  bilb  E.  sought  to  charge  the  defendants  as  accep- 
tors, by  virtue  of  an  alleged  promise  before  the  bills  were  drawn. 

The  role  ok  this  subject  is  laid  down  with  great  precision  by  this  court 
in  the  case  of  Coolidge  es.  Payson,  8  Wheat  76,  after  much  eoneideii- 
tion,  and  a  careful  review  of  the  authorities ;  that  a  letter  written  witfafai 
a  reasonable  time  before  or  after  the  date  of  a  bill  of  ei^change,  deaerib- 
ing  it  in  terms  not  to  be  mistaken,  and  promiaing  to  accept  it,  is,  if 
shown  to  the  person  who  afUiwards  take^  the  bfU  on  the  crsdit  of  te 
letter,  a  virtual  acceptance,  binding  on  the  person  who  makes  the  pib- 
mise.    Boyce  ond  Benry  vs.  Bdu>ord§.    Yol.  IV.  ISl. 

8.  Whenever  the  holder  of  a  bill  seeks  lo  charge  the  drawee  aSrOeCipfor, 
upon  some  occasional  or  implied  undertaking,  he  must  bring  himself 
within  the  spirit  of  the  rule  laid  down  in  Coolidge  es.  Payson.    JUd. 

4.  The  rule  laid  down  in  Coolidge  es.  Fayson  requires  tiie  authority  to»be 

pointed  at  the  specific  biU  or  biUs  to  which  it  is  intended  to  be  applied, 
in  order  that  the  party  who  takes  the  bill  upon  the  credit  of.  sn«^  ai^ 
tbority  may  not  be  mistaken  in  iti  application.    JbicL 

5.  The  distinction  between  an  action  on -a  bill,  as  an  accepted  biU,  and  one 

founded  on  a  breach  of  promise  to  accept,  seems  not  to  have  been  at- 
tended, to.  But  he  evidence  uecenary  to  support  the  one  or  the  other 
is  materially  different.  ,  To  maintain  the  former,  (he-  promisemuat  bo 
applied  to  the  particular  bill  alleged  in  the  declaration  to  have  been 
accepted.  In  tlie  latter,  the  evidence  may  be  of  a  more  general  ehaiw 
acter ;  and  the  authority  to  draw  may  be  collected  from  circumsCanees, 
and  extended  to  all  bills  coming  fairiy  within  the  scope  of  promise. 
Ibid. 

6.  Courts  have  latteriy  leaned  very  much  agaiOst  extending  the  doctrine  of 

implied  acceptances,  so  as  to  sustain  an  action  upon  a  bUL  For  aU 
practical  purposes  in  commercial  transactions  in  bills  of  exchange,  sodi 
colhteral  acceptances  are  extremely  inconvenient;  and  tojurious  to  the 
credit  of  bills ;  and  this  Ims  led  Judges  firequently  to  express  their  dissat- 
isfaction that  the  rule  has  been  carried  so  far  as  it  hai ;  and  their  logret 
that  any  other  act,  than  a  written  acceptance  on  the  bill,  had  e?er  besD 
deemed  an  acceptance.     Itrid, 

7.  Am  it  respects  the  rights  and  the  remedy  of  the  immediate  parties  to  file 

promise  to  accept,  and  all  others  who  tftvy  take  bills  upon  the  eredit  of 
such  promise,  they  are  equally  secure  and  equally  attainable  by  an  ac- 
tion for  the  breach  of  the  promise  to  accept,  u  they,  would  be  by  an 
action  on  the  bill  itself.    Ibid, 

8.  The  contract  to  accept  the  bills,  if  made  at  all,  wu  made  in  ChailsstoB, 
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South  Carottofi.  TIm  billf  Unn  dnwa  In  Gooigia,  on  B.  and  H;  in 
Charletton,  and  with  a  Ti«w  to  the  ftate  of  South  ClroHna  for  the  eze- 
ration  of  the  contract  The  interaat  ii  to  he  charpd  at  the  rate  of 
interett  in  South  Carolfaia.    Auf. 

BRITISH  TREATY. 
1.  Vol.  IIL  Sll.« 
S.  Carrer  et.  Aator,  Vol.  IF.  101. 
S.  Conetraedon  of  itatotee,  1. 

CHANCERF. 

ToLIII.Sia. 

CHANCERY  AND  CHANCERY  PRACTICE. 

1.  Where  a  bin  wu  filed  to  compel  th^.ezeeation  of  aeeatltie»for  money 
loaned,  which  aecurftiea,  it  waa  alleged  in  the  hill,  were  promiaed  to  be 
giTon  upon  particular  teal  eatate  porehaaed  by  the  money  loaned,  and 
the  coinplahiantB  had  omitted  to  make  theVrior  mor^pgeea  of  the  pin- 
miaea  on  which  the  tecuritiea  were  required  to  be  given,  partiea  to  the 
Un,  the  court  aaid;  it  hu  been  urged  in  reply  to  thoae  grounda  of  re- 
▼eraal  for  want  of  partiea  or  for  want  of  doe  maturation  for  m  final  hear- 
ing, that  nothing  is  ordered  to  be  mortgaged  or  aold  beaidee  the  intereat 
of  the  party  who  ia  ordered  to  execute  the  mortgage,  or  whoae  ii^teieat 
la  to  be  sold,  wliateyer  that  may  be.  But  this  we  conceive  to  be  an 
inaufficient  anawer.  It  la  not  enough  that  a  court  of  equity  eanaee 
nothing  but  the  interest  of  the  proper  party  to  change  ownera.  Ita 
decree  ahould  terminate  and  not  Instigate  litigation.  lb  aalea  ahonld 
tempt  men  to  aober  inyestmeht,  and  not  to  wild  apeculatlbn.  Ita  pro* 
ceas  should  act  upon  known  and  definite  intereata,  and  no't  upon  aoeh 
aa  admit  of  no  medium  of  eatimation.  It  haa  meana  of  reducbig  every 
right  40  certainty  and  precision ;  and  is  therefore  bound  to  employ  these 
meana  in  the  ezerciae  ohiits  Judsdiction.  CaUtweU  ts.  Taggart  et 
oZ.*yoLIV.  190. 

-%-  Hm  general  rule  ia,  that  howoTor  numeroua'  the  persons  interested  in  tlie 
anljfect  of  a  suit,  they  must  all  be^made  partiea,  phdntiff  or  deiendant. 
In  order  ihat  a  complete  decree  may  be  made;  it  befaig  the  conatant 
aim  of  a  court  of  equity  to  do  complete  juatice,  by  embiacing  the  whole 
aubjecta ;  deciding  upon  and  nattling  the  ligbta  of  all  persona  intoraalad 
in  the  aubject  of  the  auita ;  to  make'the  performance  of  the  order  per- 
fectly aafe  tO  thoae  who  have  to  obey  it,  and  to  prevent  future  litiga^' 
tion.    iW 

8.  Where,  in  the  courae  of  proeeedlnga  in  a  auu  Tn  chancery  in  the  cfa«vit 
court,  it  is  apparent  that  the  father  haa  not  presented  the  Interests  of- 
his  chUdreo  for  protection,  the  court  said ;  although  there  la  no  appeal 
taken  in  behalf  of  the  children,  the  court,  white  biterfering.to  prevent 
the  breachiof  a  trust  in  behalf  of  tiie  father,  can  hardly  be  expected  to 
pass  over  without  noticing  an  omission  in  the  lather,  amounting  to  a 
breach  of  trust,'  to  the  prejudice  of  his  infant  children.    IHd, 

4.  The  comphinanu.  In  the  circuit  court  of  Ohio,  filed  a  bill  to  enforce  the 
apedfic  performance  of  a  contract.  The  bill  states  that  there  is  « 
aurplua  of  aeveral  hundred  acres,  and  by  actual  measurement  it  is  found 
to  be  eight  hundred  and  seventy-aix  acres;  the  patent  having  been 
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graoted  for  otae  tbouiand  five  hundred  end  thirty-three  end  one-third 
teres  beyond  the  quantity  mentioned  in  the  contnct. 

The  poweie  of  e  court  of  ehencery  to  enforce  a  epecific  eiecotion  of 
contraeti,  are  Teiy  yalnable  and  important  For  in  many  caaee  where 
the  remedy  at  tew  for  damages  is  not  loit»  complete  justice  cannot  be 
done  without  n  specific  execution.  And  it  has  been  almost  as  much  a 
matter  of  course  for  a  court  of  equity  to  decree  a  specific  execution  of 
a  contract  for  the  purchase  of  lands,  where  In  its  nature  and  circum- 
stances it  is  unobjectionable,  as  ir  is  to  gire  damages  at  law,  where  an 
action  will  lie  for  a  breach  of  the  contract.  But  this  power  is  to  be 
exercised  under  the  sound  discretion  of  the  court,  with  an  eye  to  the 
.substantial  justice  of  the  case.    Xing  vs.  HamiUon.   Vol.  lY.  828. 

6.  When  a  party  comes  into  a  court  of  chancery  seeking  equity,  he  is  bound 
to  do  justice,  and  not  ask  the  court  to  become  the  instrumept  of  iniquity. 
When' a  contract  is  hard  and  destitute  of  all  equity,  the  court  will  leave 
parties  to  their  remedy  at  law ;  and  if  that  hu  been  lost  by  negligence, 
they  must  abide  by' it-    Ibid, 

8.  It  is  a  settled  rule  in  a  bill  for  specific  performance  of  a  contract,  to  allow 
a  defendant  to  show  that  It  is  unreasonable,  or  unconscientious,  or 
founded  In  mistake  or  other  circumstances  leading  satisfactorily  to  the 
conclusion  that  tho  granting  of  the  prayer  of  the  bill  would  be  inequi- 
table and  unjust.  Gross  negligence  on  the  part  of  the  complainant  has 
great  weight  in  cases  of  this  kind.  A  party,  to  entitle  himself  to  the 
aid  of  a  court  of  chancery  for  a  specific  execution  of  a  contract,  should 
show  himself  ready  and  desirous  to  perform  his  part.    Urid, 

CHARITABLE  USES. 
yol.Ul.6i2: 

CHOSES  IN  ACTION,  ASSIGNMENT  OF. 
Vol.  III.  M2. 

CIRCUIT  COURTS. 
Vol.  Ui.  612. 

CITIZENSHIP. 

Naturalization. 

Cnr  OP  WASHINGTON. 

1^  In  1822  congress  passed  an  act  authorising  the  corporation  of  WiaehfaigteB 
to  drain  the  ground  in  and  near  certain  public  reservations,  and  to  im- 
prove and  ornament  certain  parts  of  the  public  reservations.  The  cor- 
poration are  empowered  to  make  an  agreement,  by  which  parts  of  the 
location  of  the  canal  shall  be  changed,  for  the  purpose  of  draining  and 
drying  the  low  grounds  near  the  Peiansyivania  avenue,  &c.  To  eflbct 
these  Objects,  the  corporation  Is  authorised  to  lay  off  in' building  Iota 
certain  parts  of  the  public  reservations.  No.  10, 11,  and  12,  and  of  other, 
squares,  and  also  a  part  of  B.  street,  as  laid  out  and  designated  in  the 
original  plan  of  the  city,  which  lots  they  may  sell  at  auction,  and  appl]f 
the  proceeds  to  those  objects,  and  afterwards  to  enclosing,  planting  and 
in.^ioving  other  reservations,  and  building  bridges,  kc  the  surplus,  if 
any,  to  be  paid  into  the  treasury  of  the  United  States.    The  act  autho- 
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.  rifM  the  bain,  Im.  of  the  focmer  proprieton  of  die  land  on  whieh  the 
dty  wae  laid  out,  who  may  consider  themaelYes  injared  by  the  purposee 
of  the  act,  to  tof titute  in  the  circuit  court  a  bill  in  equity,  in  the  nature 
of  a  petition  of  right*  againat  the  United  States,  letthig  forth  the  grounds 
of  any  cUim  they  may  consider  themselvei  entitled  to  malie/to  be  con* 
ducted  according  to  the  rules  of  a  court  of  equity;  the  court  to  hear  and 
determine  upon  the  claim^of  the  plaintiffs,  and  what  portion,  if  any,  of 
the  money  arising  from  the  sale  of  the  lots  they  may  be  entitled  to, 
with  a  rfght  of  appeal  to  this  court.  The  ptaintiA,  Van  Vess  and  wife, 
filed  their  bill  against  the  United  States  and  the  corporation  of  Wash- 
ington, claiming  title  to  the  lots  which  had  been  thus  sold,  under  David 
Bums,  the  original  proprietor  of  that  part  of  the  city,  and  father  of  one 
of  the  plainti£&,  on  the  ground  that  by  the  agreement  between  the 
United  States  and  the  original  proprietors,  upon  laying  out  the  city, 
those  reservations  and  ytreets  were  for  ever  to  remain  for  public  use, 
and  without  the  consent  of  th^  proprietors  could  not  t>e  otherwise  ap- 
propriated Or  sold  for  private  use ;  that  the  act  of  congress  was  a  viola- 
tion of  that  contract;  that  by  such  sale  and  appropriation  for  private 
use  the  right  of  the  United  States  thereto  was  determined,  or  that  the 
original  proprietors  reacquired  a  right  to  have  the  reeervations,  fltc.  laid 
out  in  building  lots  for  their  joint  and  equal  benefit  with  the  United 
States,  or  that  they  were  in  equity  entitled  to  the  whole  or  a  moiety  of 
tiie  proceeds  of  the  sales  of  the  lots.  Held,  that  no  rights  or  claims  exist 
in  the  former  proprietors  or  their  lieirs,  and  that  the  proceedings  of  the 
corporation  of  Washington,  under  and  in  conformity  with  the  provisipne 
of  the  act,  are  valid  and  effectual  for  the  purposes  of  the  act  Van 
JVVff  and  W^t  vs.  Tht  CfUy  of  Wa$hmgton  and  the  UmUd  SiaUs. 
Vol.  IV.  298. 
2.  Rohkendorff  es.  Taylor's  Lessee,  Vol.  IV.  849. 

CLERICAL  ERROR. 

Vol.  III.  612. 

COLUMBIA,  DISTRICT  OF. 
Vol.  III.  612. 

COMMISSION. 

Vol.  lU.  612. 

COMMON  LAW. 
Vol.  III.  618. 

CONDITION,  ESTATES  ON. 
Vol.  III.  618. 

CONSIDERATION. 

1.  It  has  beenlong  settled  that  a  promise  mttie  in  consideritlpn  of  an  act 

which  is  forbidden  by  the  tow,  is.void.  It  will  not  be  questioned,  that 
an  act  forbidden  by  th6  constitution  of  the  United  States,  which  is  the 
supreme  tow,  is  igainst  law.  Cfraig  et  al.  vs.  State  of  MimTuri. 
Vol.  IV.  481. 

2.  A  momiisoiy  note  given  for  certificates  issued  at  the  loan  office  of  Cbari- 
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too  lnVI«Mri,paytbl6  to  diecUta  of  Miifoari^  ondar  tha  tct  of  Ibo 
legUUtore  <*  ett«)>UihiDg  loao  ojfioot/'  it  void.    Ibid. 

9,  AeoDtnctwta  mtde  for  rebuilding^  Fort  WuhingtoD,  by  M.  a  public 
•geot»aod  A  deputy  qnartermuior  general,  with  B. ;  in  the  profits  of 
which  M.  wta  to  participate.  False  meanires  of  the  woik  weie  attemp- 
ted to  be  impotcfd  on.the  goyemment,  the  sacceci  of  ;vfaich  wta  pre- 
▼ented  by  the  vigflanee  of  the  acooonting  officers  of  the  treasury.  A 
bill  was  filed  to  compel  an  alleged  partner  in  the  contract  to  account  for 
and  pay  to.onp  of  the  partners  in  th^  trsnsaction,  one  half  of  the  loss 
sustained  in  the  eiecotion  of  the  contract. 

Held,  4faat  to  state  such  a  caie  is  to  decide  it.  Public  morals,  public 
jusCiee»  and  the  well  established  principles  of  all  judicial  tribunals,  alike 
fdrbid  the  interposition  of  courts  of  justice  to  lend  their  aid  to  purposes 
like  this.  To  oiforce  a  contract  which  began  with  the  eorruption  of  a 
public  officer,  and  progressed  in  the  practice  of  known  wiUnI  deception 
In  its  eiecutien,  can  nerer  be  approved  or  sanctioned  by  any  court 
BarOe  tb.  Coleman.    Vol.  IV.  184. 

4.  The  law  leaves  the  parties  to  such  a  contract  ts  it  found  them.  If  either 
has  sustained  a  loss  by  the  bad  Ibith  of  a  particeps  crinUnis,  it  is  but  a 
just  infliction  for  premeditated  and  deeply  praotisedlkaud.  He  must  not 
aspect  that  a  judicial  tribunal  will  degrade  itself  by  an  exertion  of  4ts 
powers  to  shift  the  loss  from  one  to  the  other,  or  to  equalize  the  bene- 
fits or  burthens  which  may  haye  resulted  from,  the  violation  of  eveiy 
princTpleof  morals  and  of  law.    IM: 

CONSTITUTIONAL  LAW. 

1.  Vol.  HI.  616, 

2.  In  tts  enlarged,  and  perhaps  literal  sense,  the  term  '■  bOl  of  credit'*  may 

coiAprehend  any  instrument  l>y  which  a  state  engages  to  pay  mdhey  at 
a  future  day:  thus  including  a  certificate- given  for  money  borrowed. 
But  the  tonguage  of  the  chnstitution  itself,  and  the  mischief  to>e  pra- 
vented^  equally  limit  the  hiterpretation  of  .the  terms.  The  word  *<«mit" 
Is  never  employed  In  describing  those  contracts  by  which  a  state  bfaids 
itself  to  pay  money  at  tt-futura  day  for  services  actually  received,  or  for 
money  borrowed  for  present  use. '  Nor  are  instruments  asecuM  fiw 
such  purposes,  In  common  language,  denominated  **  bills  of  credit." 
•<T6  mnltbOls  of  credit,"  convays  to  tha  mind  thr  Idea  of  Issutaig  pa- 
per intended  to  drcukte  through  the  ^community,  for  its  ordhiary  pur- 
poses, u  money;  which  paper  is  Tedeemable  at  a  future  day.  This  is 
the  sense  in  which  die  terms  have  always  been  undenteodl  C^aig  vs. 
2nbe  State  qfJUlMotiri.    Vol.  IV.  4S1. 

a.  The  consUtution  eonsidc-s  tip  amission  of.  bills  of  credit,  and  tfbe  enact- 
ment of  tender  fatws  as  distinct  operations;  Independent  of  each  other; 
which  maybe  separately  performed.  Both  ard  forbidden.  To  sus- 
tahi  the  one,  Jiecanse  it  is  not  also  the  other;  to  say  Uiat  biOs  of 
credit  may  be  emitted.  If  they  be  not  made  a  tender  in  payment  of  debts ; 
ls>  in  efiiBet,  to  expunge  that  distinct  independent  |  hibitM,  and  to 
.read  tha  clause  as  if  it  had  been  entirely  omitted.    JM. 

4.  On  the  27th  day  of  J^one  1821,  the  legislature  of  tha  state  of  lllssoQrL 
passed  an  act,  entitled  "  an  act  for  the  establishment  of  ioan.  officea;" 
by  the.thiid  Jection  of  wbi^^jthsT^fficais  of  the  treasuty  W  the  state. 
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under  the  diiectloD  of  tlie  {OTemor,  were  required  to  issue  cdtificatei 
to  the  amount  oC  two  hundred)  thousand  doUaxs»  of  denominations  not 
eseeedtaig  ten  dollars,  ikor  less  than  fifty  c^ts»  in  the  following  form : 
"  Tkii  eertyieate  $haU  be  reeeioable  at  the  treaewry  qfanjf  i^the  loan 
ojgieee  m  the  itate  qfMuovari^  in  dUchdrge  of  iaxet  rfr  debte  due  to  (he 

state,  for  the  nun  of' dollare,  wiih  inUrest  for  the  $ame,  at 

the  rate  of  two  per  centum  per  annum  from  tins  date,**  These  cer- 
tificates were  to  be  receiTable  at  the  treasury,  and  by  tax  gatherers  and 
other  public  officers,  in  payment  of  taxes,  or  moneys  diie  pr  to  become 
due  to  the'  state,  or  to  any  town  or  couoty  thereiO)  and  by  all  officerf , 
civil  and  military,  in  the  state,  in  discharge  of  salaries  and  foes  of  office ; 
and  in  payment  for  salt  made  at  the  salt  springs  owned  by  the  stale*  and 
to  be  alUrwards  leased  by  the  authority  of  the  legislature.  The  twen^ 
ty-thlrd  section  of  the  act  pledges  certain  property  of  the  state  for  the 
redemption  of  these  certificates ;  and  the- law  authorisce  the  governor 
to  negoiiate'a  loan  of  silver  or  gold  for  Xh6  same  purpose.  A  pAvision  . 
is  ma'de  in  the  law  for  the  gradual  withdrawal  of  the  certificates  from 
circulation ;  and  all  the  certificates  have  since  been  redeemed.  The 
commissioners  of  the  loan  offices  were  authorised  to  make  loans  of  the 
certificates  to  citizens  of  the  state,  assignhig  to  each  district  a  piopor- 
iion  of  the  amount  of  the  certificates,  to  be  secured  by  mortgige  or 
personal  security ;  the  loans  to  ^ear  interest  not  exceeding  six  per  cent 
per  annum,  and  the  loans  on  personal  property  to  be  for  less  than  two 
hundred  dollars.  Held;  that  the  certificates  issued  under  the  authority 
of  the  law  of  Missouri  wer«  *'bills  of  credit ;  and  that  their  emission  was 
prohibited  by  the  constitution  of  the  United  States,  which  declares  that 
no  sUte  shall  *«  emit  bills  ef  credit."  IM, 
6.  A  promissory  note  given  for  certificates  issued  at  the  loan  office  of  Chari- 
tbo  in  Missouri,  payable  to  the  statA  of  Missouri,  under  the  act  of  the 
legislature  "establishing  loan  offices,"  is  void.    J  hid. 

6.  The  action  was  assumpsit  on  a  promissory  note,  and  the  record  stated, 

**  that  ucitber  party  having  required  a  jury,  the  cause  was  submitted  to 
the  court ;  and  tbc  court  having  seen  and  heard  the  evidence,  the  court 
found  that  the  defendants  did  assume  as  the  plaintifi'^iad  declared ;  that 
the  consideration  for  the  note  and  the  assumpsit  was  for  loan  office 
certificates,  loaned  by  the  state  of  Missouri  at  her  lo^n  office  in  Chariton, 
which  certificates  were  issued  under  "an  act  for  establishing  loan  offices, 
8tc"  Held,  that  it  could  not  be  doubted  that  the  declaration  is  on  a 
note  given  in  pursuance  of  the  act  of  Missouri :  and  that  under  the 
plea  of  non  assumpsit,  the  defendants  were  at  liberty  to  question  the 
validity  of  the  consideration  which  was  the  foundation  of  the  contract, 
and  the  constitutionality  of  the  law  in  which  it  originated.  The  record 
thus  exhibiting  the  case,  gives  jurisdiction  to  this  court  over  the  case,  dn 
a  writ  of  error  prosecuted  by  \h6  defendants  to  this  court  from  the  su- 
preme court  of  Blissoud,  under  the  provisions  of  the  twenty-fiAh  sectior 
of  the  judiciary  act  of  1789.    Ibid. 

7.  Every  thing  which  disaffirms  the  contract ;  every  thing  which  shows  it 

to  be  void  ;  may  be  given  in  evidence  on  the  general  issue,  in  an  action 
of  assumpsit.    Ibid. 

8.  In  1791  the  legislature  of  Rhode  Island  granted  a  charter  of  incorpora- 

tion to  certain  individuals  who  bad  associated  for  the  purpose  of  bank- 
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inf.  Tliey  wtn  iocorpoimted  by  the  name  of  tha  praddent,  diffaeton 
and  company  of  the  Providence  Bank,  with  the  ordlnaiy  powen  of  meh 
aModations.  In  1822  the  legialkture  passed  an  act  imposing  a  tax  on 
eveiy  bank  in  the  state*  except  the  Bank  of  the  United  States.  The 
Profidencefiank  refused  the  payment  of  the  tax,  alleging  that  the  act 
which  imposed  it  was  repugnant  to  the  constitution  of  the  United  States, 
u  it  impaired  the  obligation  of  the  contract  created  by  the  charter  of 
incorporation.  Held,  that  the  act  of  the  legislature  of  Rhode  Island, 
imposing  a  tax,  which,  bnder  the  law,  wu  assessed  on  the  Providence 
Bank,  does  not  impair  the  obligation  of  the  contract  created  by  the 
charter  granted  to  the  bank.  The  Providence  Baidt  vs.  BUHnge  amd 
Pittman,    YoMV.  514. 

9.  It  has  been  settled,  that  a  contract  entered  into  between  a  state  and  an 

individual  is  as  fully  protected  by  the  prohibitions  contained  in  the 
tenth  section,  first  article  of  the  constitution,  as  a  contract  between  two 
individuals ;  and  it  is  not  denied  that  a  charter  incorporating  a  bank  is 
a  contract.    IM, 

10.  The  power  of  taxing  moneyed  corporations  has  been  frequently  ezeidssd; 
and  has  never  before,  so  far  as  Is  k  lown,  heen  resisted.    Its  novelty,  . 
however,  furnishes  no  conduslve  tigument  against  it    Ibid. 

11.  That  the  taxing  power  is  of  vital  importance ;  that  it  is  essential  to  the 
existence  of  government ;  are  truths  which  it  cannot  be  necessary  to 
resAnn.  They  are  acknowledged  and  asserted  by  all.  It  would  seen 
that  the  relin4|uishment  of  soch  a  power  is  never  to  be  assumed.  We 
will  not  say  that  a  state  may  not  relinquish  it ;  that  a  consideration  sof- 
fideotly  valo|ibte  to  faidoce  a  partial  release  of  it. may  not  exist;  but 
as  the  whole  community  is  interested -in  retalnhig  it  undhnitdshed,  that 
commonity  has  a  right  to  insist  that  its  abandonment  ought  not  to  be 
piesumed  In  a  case  in  which  the  deliberate  purpose  of  the  state  to 
abandon  it  does  net  appear.    Jbid. 

12.  The  pewef  of  legislation,  and  consequently  pf  taxation,  operate  oA  all 
the  persons  and  property  belonging  to  the  body  politic.  This  is  an  oil- 
glhal^rlndple,  which  has  its  foundation  hi  society  itself.  It  Is  gianled 
by  a**  for  the  benefit  of  all.  It  reside  in  government  u  a  part  of  itself; 
and  need  not  be  reserved  where  property  of  coy  description,  or  the 
light  to  use  it  in  any  manner,  is  granted  to  individuals  or  coipoiale 
bodies.    Ibid. 

18.  However  absolute  the  light  of  an  individual  may  be,  it  is  still  in  the  Ba- 
ton of  that  right  that  it  most  bear  a  portion  of  the  poblic  burthens,  and 
that  portion  must  be  determined,  by  the -legislature.  This  vital  power 
may  be  ahosed ;  hot  the  constitution  of  the  United  States  was  not  fai- 
tended  to  furnish  the  correction  of  every  abuse  of  power  which  may  be 
flOmmf  tted  to  the  state  governments.  The  intrinsic  wisdom  and  Jostlee 
of  the  representative  body,  and  its  relations  with  its  constituents,  fomlsh 
the  only  security,  where  there  is  no  express  contract,  against  onjiat  and 
excessive  taxation,  as  well  as  against  unwise  legidation  generally.   iW. 

CONSTRUCTION  OF  STATE  LAWS. 

1.  Vol.  III.  616. 

2.  The  act  of  the  legislature  of  Now  Yoris  of  May  1, 1786  gave  ts  the  por** 

chasen  of  f^rMed  estates  the  like  remeay  In  case  of  evietioB^  lor  6b« 
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tainlns  compemttios  for  Hm  Vfila«iof  theh-  improTemeatf,  ••.!•  ifrecled 
ia  tbe  tct  of  (he  12(h  of  May' 1784.  Use  latter  act  doclaree,  that  the 
pertop  or  penoD»  baViog  ol^tatned  jad^ineiit  against  luch  purchasers, 
shall  -oo't  haire  kay  writ  of  possessioD,  nor  obtain  possession  of  such 
lands,  Ice.  until  he  shall  have  paid  to  the  purchaser  of  such  lands,  or 
person  holding  title  under  .him,  th)B  value  of  all  Improvemeilts  made 
thereon,  after  the  passing  of  the  aei.  JStetd,  that  cthlms  of  compensa- 
tion for  4mprovements  made  under  the  authority  of  these  acts  of  the 
legislature  of  New  York  are  inconsistent  with  tbe  provisions  of  the 
treaty  of.  piece  with  Great  Britain  of  1783»  and  should  be  rejected. 
Carver  vs.  Aitor.  Vol.  IV.  1, 
8.  That  in  all  cases  a  party  is  bound  by  natural  Justice  to  pa^  for  Improve- 
ments on  land,  made  against  his  will  or  without  his  consent,  it  t  pro- 
pofltipn  which  (he  court  are  not  prepared.  |o  admit-    JHd, 

4.  There'is  no  statute  in  Wgtliia  wbidi  eipresaly  makes  a  Judgment  a  lien 

upon  the  laods  <>f  the  debtor.  .As  in  England,  the  U#n  Is  the  conse- 
quence of  a  right  to  take  out  an  elegit,  5uirlng  tbe  existence  of  this,, 
the  lien  is. universally  acknowledged.  Different  opinions  seem  et  dif- 
ferent times  to  have  been  entertained  of  the  eflect  of  any  suspension  of 
this  right    The  UkiUd  atate$  vs.  Marriam:    Vol.  IV.  124. 

5.  Soon  after  this  ease  was  decided  in  the  circuit  court  for  the  district  of 

East  Virginia,  a-ca^s  was  decided  in  the  court  of  appeals  of  the  state, 
in  ivhiieh  this  question  on  the  execution  law  of  the  sute  of  Virglnb  was 
elaborately  argued,  and  deliberately  decided.  That  decision  is,  tliat  the 
right  to  take  out  an  elegit  is  not  suspended  by  suing  out  a  writ  of  fieri 
facias,  and  consequently,  that  the  lien  of  the  judgment  continues  pend- 
ing the  proceedings  on  that  writ.  This  court,  accbrding  to  its  uniform 
course,  adopts  the  construction  of  the  act  which  is  made  by  the  highest 
court  of  tho  state.    Und. 

6.  Lands  and  land  titles. 

CONSTRUCTION  OF  STATUTES  OF  THE  U.  STATES. 

1.  Vol.  Hi.  515. 

2.  Priority  of  the  United  States. 
8.  Statutes  of  the  United  States. 

4.  Ronkendorf  vf.  Taylor's  Lessee,  Vol.  IV.  849. 

5.  Taxes. 

CONTEMPT  OF  COURT. 

1.  Thet  e  counsellor  practising  in  the  highest  court  of  the  state  of  New  York 
in  which  he  resides,  had  been  struck  off'  from  the  roil  of  counsellors  of 
the  district  court  of  the  Uoited  State*  for  the  northern  district  of  New 
York,  by  the  order  of  the  judge  of  that  court,  for  a  confempt,  does  not 
authorise  this  court  to  refuse  iii^  admifsion  as  a  counsellor  of  this  court. 
Ex  parte  TtUinxhOit.    Vol.  IV.  lOS. 

8.  This  court  does  not  consider  the  circumstances  upon  which  tbe  order  of 
the  district  judge  was  given  within  its  cognizance;  or  that  it  is  autho- 
rised to  punish  for  a  contempt  which  may  have  been  committed  in  tbe 
district  court  of  the  northern  district  of  New  York.    lUd. 

Vol.  IV.-3  X 
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CONTRACT^ 

I.  Vol.  lii.'617. 

|.  A  eontftct  wa^  made  fof  nboUdlDs  fiat  Washington,  by  M.  a  pubHc  af^^t, 
tod  M  depttCy  qMartefmattor  general,  with  £•;  iq  the  profile  of- which  M- 
was  to  particlpiate.    j^alae.meatmee  of  .the  worli  weie  attempled  to  Ite 
^mpotedpn  the:  government,  theaoeeeaiof  whiclrwaa  prevented,  by 
theTigllanee  of  the  ^ccountipg,  officen  of  ^e  treai i$iy^    4  ^  ^iw  ^^ 
to  compel  an  allegjsd  pactner  in  the  eontract  to  accbont  fo«  and  pay  to 
one  of  the  paiinera  in  the  tranpiieMon  one  half  of  the  lommtained  in 
the  execution  of  the  contmet 
8.  Beld,  that  io  state  aiich  a  case  is  to  decide  it    Pahlic  jooiab,  paUie 
jastice,4md  the  weftgsaUbUshed  fvindples  of  all  Ji4kial  tribunals;  alike 
fOfbid  the  interposition  of  courts  of  justice  to  lend  their  aid  to  puri^^aes 
toko  this,    to  enforce  a  'contract  wj^ich  began,  with  the  eoiiuption  of  a 
pubUe  offiOer^  aikl  'progressed' jn.  the  piaettcsepfJuMwi^wi^. deception 
|n  Us  e«iKati^on*  ^spi*J9e?e^  H  Wn^  pr  sanctioned  hyinv  court. 
BartU  ?i.  Cf^Uman:.  T0I.  VhlU. 
8.  the  Urn  itvnm  (be  ^ties  tosqeh  a'lqontnct  m  it  found  them.  -  If  etthsr 
liaa  9o4Uineft  a.losp  -by  t^e  baci  fiith  of  a  particeps  cjimlnis,  it  is  but  a 
Just  infliction  for  premeditated  and  deeply  practised  fiaud.    He  must 
not  expect  that  a  judicial  tribuhial  will  dc|(rade- itself,  bj^an  ekertlon  oJT 
Its .  powers  to  shiA  the  loss  fiem  one  to  the  olh^,  or  t6\«qbidise  thil 
benefits. -or  burthens  wUch  may  haTo  lesulied.  from  the  violation  of 
.    every,  principle  pf  morals  and  of  law^   Md. 
4*  It  has  been.  Ibng'  settled  that «  pr6mb6^  m^e  in  consider»tioB  of  an  siet 
which  is  forbidden  by  the  law,  is  void..  It  will  not  be^  qiisstioned,  that; 
an  act  forbidden  by  the  constitution  of  the  United  Sutes,  which  is  the 
supreme  law,  Is  against  law.    Craig  ef  al,  vs.  The  8U1U  ^  Jfissowri. 
Vol.  IV.  410. 

COPIES. 

Vol.  III.  617. 

CORPORATION. 

1.  Vol.  UI.  611 

2.  the  defendant  elaUned  tend  in  controversy  under  a  tax  sale  which 

was  made  by  a  company  incorporated  by  the  legislatuie  of  Connee- 
ficut  in  ^796,  c^ed  •*  the  propiietora  of  the  half  million  of  actes  of 
tend  lying  sooth  oMake  Erie,'*  and  iocorporated  by  an  act  of  the  le^ 
teture  of  QhtOt  passed  oh  the.  16th  of  April  1803,  by  the  name  of  '•  the 
proprietors  of  the  half  million  of  acreii  of  land  lying  south  of  lake  Erie, 
called  the  sufferers'  land."  in  1806  the  legislature  of  Ohio  impoeed  a 
land  tax,  and  authorised  the  sale  of  the  lands  in  the  sute  for  unpaid 
uxes,  giving  to  the  owners  tbe  right  to  redeem  within  one  year  after 
the  delermlnatipn  of  their  mfawrity.  This  act  was  in  foree  hi.  1806. 
In  1808  tbe  directors  of  the  company,  incorporated  .by  the  legistetuies 
of  Connecticut  and  Ohio,  assessed  two  cents  per  acre  on  tii»  lands 
oir  the  company,  for  the  payment  of  the  tax  laid  by  tbe  state  of  Ohio, 
.  and  authorised  the  sale  of  thoee  lands  on  which  the sments  were 
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not  paid.  Tde  toadt  pwwhawid  by  tfe  M&0OnA  <N>w  tha  pfopi^  of 
minpit  tt  ihe  time  of  the  ••!•;,  tftey  liafliv  been  mM  Co  pty  the  Mid 
■Mapwaento  ondDr^  .the  aotboiity  of  the  diieelen  of  tS^  company. 
JJel(B^  that  the-Mle  of  th^  land  under  wUeh  the  defendant  claimed  waa 
▼old.    Baoif  Ta.  ^Ib  Xctaaf  <ef  Aetolar.    Vol.  I^.  ISlJ 

8.'  That  a  coifMMailion  b.atrictijr  Hmited  to  the  enidfle  of .  thoae  potreia 
wbfefa  are  ipecifieaDy  Confened  on  i^  wOl  not  be  denied.  The  ei- 
eidae  of  the  ooipoiato  liranehiae^  being  leatiieliTe  of  individaU  righta, 
cannot  be  ezteqded.  beyond  theletter  and  iplrit  of  the  aef  of  incorpo- 
latibn.    Jkid. 

4.  Prom  a  catefol  inapoetion  of  the  whole  act,  it  deaily  appeaii  that  the 
incmpocation  of  the  company  waa.deaigned  to  enable  the  proprietort  to 
aeefMQpliah  apedfic  objecta,  and  that  no  nioie  power  waa  g^ten  than 
waa  conaidered  neeeamiy  to  attain  thoae  objecta..   JKd. 

ft.  The  woida»  '^all  heceaaaiy  ezpenaea  of  tlie  company/'  cannot  be  con- 
atmed  to  enlarge  the  power  to  tax,  whieh  la  ([iven  for  apeeifi»parpoaea. 
A  tax  by  the  atate  ia  note  neceamry  eipenfo  of  the  compiany,  within 
the  meaning  of.  Ihe  aet.  Such  an  expenie  can  only  reault  from  the 
action  of  the  company «ln  the  ezerelae  ef  ita  corporate  powera.    i&td. 

,6.  The^Tlaion  in  the  tenth  aectlon,  *<  t&af  the  dlractoia  afaell  ha?e  power 
•to  do  irhateTor  riiall  appear  to  them  lo  be  neceaaary  and  proper,  to  be 
done  for'  the  well  ordering  of  the  intereita  of  the  proprletora,  not  con- 
tmiy  to  the  lawa  of  the  atate/'  waa  not  Intended  to  give  unlimited 
power»  hot  the  ezerdae  of  a  dlaeietion  within  the  acope  of  the  aulbo- 
iky  confeifed.    IHi. 

7.  The  great  object  of  an.  incorpotation  la  to  bestow  die  .cbaiacter  and  pro- 

pertiaa  of  individnality  on  a  collected  and  changing  body  of  men.    Any 

piifUegea  which  may  exempt  it  from  the  Inirthena  common  to  Indi- 

■  vidoaia,  do  not  iUm,  na^eaaarfly  iiom  the.  charter,  but  •moat  be  ex- 

.  pieaaed  In  it^or  they.do  net  exiat    Prandmu  SmUk  i[a.  Jtaktg$  and 

Vol,  IV.  M4. 


COSTS. 

Vol.  III.  618. 

COURTS  OF  THE  UNITED  STATES. 
Vol.  III.  618. 

DAMAGES. 
Vol.  m.  610. 

DEMURRER. 
Vol.  III.  681. 

DEVISE. 

Vol.  III.  621. 

DISCOUNT. 

Vol.  III.  624. 
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DUTIES  ON   MERCHANDIZE    IMPORTED  AtTd    THE 
UNITED  STATES. 
rdL  111.  6U. 

EJECTMENT. 

Vol.  III.  624. 

ERROR. 

Vol.  III.  625. 

ESCAPE. 

After  jiidgHBeol  obtained  in  the  circuit  court  of  tbe  United  BttAea  ageinet  the 
diawoir  of  t  note,  a  eapiai  ad  fatiafaciendura  waa  iatned  againat  him 
by  tlie  bolder,  and  be  waa  put  Id  priaon.  Two  juatieea  of  tM  peace 
ordered  hiB  diicbiife,  claiming  to  proceed  according  to  tlie  law  of  Ken- 
tucky in  tlie  caae  of  inaolvent  debtora;  and  the  Jailor  permitted  him  to 
leave  the  priaon.  The  jailor  made  himielf  and  bii  aecttiitiee  liable  for 
^n  eaeape,  by  permitting  the  priaoner  to  leave  the  priaon.  Bank  nf  Oe 
CTHttetf  SUAt%  va.  T^Ur.    Vol.  IV.  8^6. 

ESTATES  ON  CONDITION. 

Vol.  III.  626. 

ESTATES  IN  REMAINDER. 

Remainder. 

ESTOPPEL. 
EvideDce,  2, 3. 

EVIDENCE. 

1.  Vol.  III.  626. 

2. .  The  plaiotiff  claimed  under  a  marriage  aeitlemebt  purporting  to  be  exe- 
cuted the  18th  of  January  176S,  by  an  io'dentore  of  release  between 
Mary  Philipae,  of  the  first  part,  Roger  Morris,  of  tl^  second  part,  and 
Johanna  Philipse  and  Beverly  Robtbsonj  of  the  third  part.  Whereby, 
in  consideration  of  a  marriage  intended  to  be  solemnized  between 
Roger  Morris  and  Mary  Philipse,  &c.  R.  M.  and  M.*P..g;ninted,  8lc.  to 
J.  P.  and  B.  R.  **  io  Ibeir  actual  possession  now  b^lbg,  by  virtue  of  a 
bargain  and  sale  to  them  thereof  made  for  one  whole  year,  by  indenture 
bearing  date  the  day  next  before  &e  date  of  these  presents,  and  by 
force  of.  the  statute  for.  tiansferring  uses  into  possession,  and  te  their 
heira^  all  those,"  flic,  upon  certain  trusts  therein  mentioned.  This  In- 
denture, signed  and  aealed  by  the  parties,  and  attested  by  the  subscri- 
bing witnesses  to  the  sealing  and  delivery  thereof,  with  a  certificate  of 
William  Llvingatoo,  one  of  the  wilnekses,  and  the  execution  thereof 
before  a  judge  of  the  supreme  court  of  the  state  of  New  York,  dated 
the  6lh  of  April  1787,  ^d  of  the  recording  thereof  in  the  secretary'a 
office  of  New  York,  was  offered  in .  evidence  by  the  plalntiif,  and  ob- 
jected to,  on  tbe  ground  that  tbe  certificate  of  the  execution  waa  net 
legal  and  competent  evidence,  and  did  not  entitle  the  plaintiff  to  read 
tbe  deed  without  proof  of  its  execution.  A  witness  waa  sworn,  who 
proved  the  hand  writing  of  William  Livingston,  and  of  the  other  sub-* 
scribing  witness,  both- of  whom  were  dead.    The  certificate  of  the 
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J«dg»  of  Om  fopNiM  coort  of  New  YoriK  sUted,  thtt  William  UffDg^ 
bud  orpra  bofiwo  lilnit  tbtt  ho  mw  the  perties  to  the  deed  *«  lign  ibd 
ioal  the  bideotafe^mitf  delwer  U  a$  their  and  eaek  qf  theur  vohmimy 
aeU  and  <if«df/'  kc  Mjfihe  Ctmrt :  Aecoiding  to  the  Itwt  of  New 
Torky  dieie  wU  fdllcieot  primi  &cle  evidenee  of  the  ^oe  eKoeution  of 
the  faidentttre;  not  meraly  of  the  ligDiDg  and  '•eaUng,  but  of  the  de- 
llToiVt.to  Juitify  the  court  in  admittfaig  the  deed  to  be  read  to  the  Jniy ; 
and  ti^t  in  the  abeenee  of  aU  codtroUiog  etri<fence»  tlie  Jwy  woold  have 
been  bound  to  ^4bat  the  deed  waa  duly  ezecvted.    Oanerw.jUiar, 

Vol.  nr.  I. 

8.  Hie  phdntifli;  hi  the  efeetment,  derired  title  onder  the  deed  of  mlniage 
•ettleinent  of  the  16th  of  Janoaiy  17B8,  ezeeoted  bjr  Ifaiy  Philipee, 
who  allenraida  intennanied  with  Roger  Monia,  and  by  Roger  Monlo 
and  ceitahi  tnuteea  nanied  in  the  aame.  The  premiaoi,  before  the 
encoHon  oC  tlie  deed  of  nnurriage  aettlOnient,  were  the  jiropeity  of 
lfaryPbUipae,hifeeilmple.  The  detadant  daimed  title  to  the  aame 
piemiaea'Qnder  a  aale  made  thereof,  at  the  property  of  Roger  Moiiia 
and  wife»  by  certain  commiiaionera  acting  wider  the  antlibrity  of  an 
act  of  the  legialatnra  of  New  York,  paaied  the  22d  of  October  1779, 
by  which  the  premiaea  were  directed  to  be  abld,  ai  the  property  of 
Roger  M orria  and  wife,  ai"  forfeited ;  Roger  llorria  and  wife  having 
lieen  declared  to  be  convicted  and  attainted  of  adhering  to  the  enemies 
of  the  United  States.  Not  only  is  the  reciul  of  the  leaae  in  the  deed 
of  marriage  settlement  evidence  between  the  original  parties  to  the 
aame,  of  the  existence  of  the  lease,  but  between  the  parties  to  this 
caae,  the  recital  is  conclusive  evidence  of  the  same,  and  supersedes  the 
necessity  of  introducing  any  other  evidence  to  establish  it    IHd, 

4.  The  recital  of  a  lease -in  a  deed  of  release  is  conclusive  evidence  upon  ail 
perMma  claiming  under  the  parties  in  privity  of  estate.  Independently 
of  authority,  the  court  would  have  arrived  at  the  saoie  concluaion  upon* 
principle.    JHd. 

6.  Law  of  estoppels. 

6.  Leases,  like  other  deeds  and  grants,  may  be  presumed  from  long  posses- 

ston,  which  clinnot  otherwise  be  ezpiained ;  and  under  such  drcnm- 
staneea,  a  redtal  In  an  old  deed,  of  the  fiict  of  ancb  a  leaae  having 
been  ezeeutedj,  ia  certainly  presumptive  proof,  or  stronger,  in  &voor  of 
such  possession  under  title,  than  the  naked  prasoinptloia  ariafaig  from  a 
mero  unesplahied  posseasion.    Ibid. 

7.  The  legislatme  hicorporated  a  company,  and  deelarod  that  the  act  of  tai- 

eorporation  siiould  be  considered  a  public  act.  Beld  .*  the  provlalon  hi 
the  aet^  that  it  should  be  considered  a  pubHc  act,  muat  be  regarded  in 
courts ;  and  ita  enactments  noticed^  without  being  specially  pleaded,  as 
would  be  necessary  if  the  act  wero  private.  Bea(y  va.  The  Le$$ee  of 
KhowUr.   Vol.  lY.  162. 

8.  As  the  rocofds  of  the  land  oiBce  aro  of  great  importance  to  the  country, 

and  ara  kept  under  the -official  sanction  of  the  government ;  their  con- 
tents most  always  be  considered, and  they  are  always  received  in  courts 
of  justice  as  evidence  of  the  fiicts  staled.  Gaii  tt  al.  va.  Oalhway 
€iai.    YoMY.882. 

9.  After  an  assassor  of  taxes  has  made  the  returns  of  his  assessments  ac< 


582  INDEX. 

EVIDENCE. 

ooidiog  to  the  bw  under  which  he  acted,  and  die  booki  for  iSbm  cdlec- 
tion  of  the  taxes  have  been  made  op  tccoidhig  to  the  retiiiiia,iand 
delivered  to  a  collector,  it  b  not  neceasary  to  protre  the  appointment  of 
ibiB  awetior.  The  highett  evidence  of  his  appointment  is  the  sanction 
giren  to  the  returns  of  the  assessor.  Ronkendmfv:  Tbylsr's  Le$Mee, 
Vol.  TV.  849, 

FACTOR. 
VoL  UL  629. 

FEES. 

Vol.  ni.  626. 

FEMES  COVERT. 
Vol.  m.  626. 

FRAUD. 

Vol.  iri.  626. 

HABEAS  CORPUS. 
Vol.  m.  626. 

INSOLVENT  LAWS  OF  THE  STATES  OF  THE  UNITED 
STATES. 
Vol.  m.  627. 

INSURANCE- 

1.  Vol.  m.  62T. 

2.  Action,  on  a  policy  of  insniance  on  the  brig  Hope>  fioni  Alexandria  to 

Barb%does,  and  back  to  the  United  States.  On  the  ontwatd  Toyage» 
the  Hope  pot  into  Hampton  Roads  for  a  haitMur  during  an  approaching 
storm,  and  was  dritren  on  shore  above  high  water  mari[.  A  survey  was, 
held,  and  she  was  recommended  to  be  sold  for  the  benefit  of  all  con- 
cerned. The  assured  abandoned,  and  Ihere  was  no  pretence  but  that 
the  hijury  which  the  vessel  liad  snstahied  justified .  the  abandonment 
The  question  hi  the  case  was,  whether,  by  the  acts  of  the  assured,  tiie 
abandonment  had  not  been  revoked.  There  can  be  no  doubt  but  that 
the  revocation  of  an  abandonment  befon  accepted. by  the  underwriters 
OMy  be  inferred  from  the  conduct  of- the  assured;,  if  his  acts  and  inter- 
ference with  the  use  and  management  of  the  subject  insured  be  such  as 
satlslactorily  to  show  that  he  intended  to  act  as  owner,  and  not  for  the 
benefit  of  the  underwriters.  But  this  is  always  a  question  of  intention, 
to  be  collected  irom  the  circumstances  of  the  case,  and  belongs  to  the 
jury  as  matter  of  htit ;  and  is  not  to  be  decided  by  the  court  as  matter 
of  law.  The  CohuMan  Mturance  CompoMiy  vs.  Athbff  and  Strib- 
Ung,  Vol.  IV.  189. 
S.  In  the  ease  of  the  Cbesapealie  Insurance  Company  es.  Staijk,  2  Condons. 
Rep.  867,  this  court  lays  down  the  general  rule,  that  if  an  abandonment 
be  legally  made,  it  puts  the  underwriter  completely  ip  the  place  of  the 
assured,  and  the  agent  of  the  latter  becomes  the  agent  of  the  former; 
and  that  the  acts  of  the  agent  interfering  with  the  subject  insured  will 
not  afieet  the  abandonment.    But  the  court  takes  a  distiifction  between 
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the  actfof  an  ftfeot  tnd'theactt.of  theaMiired.  Th%t  In  llM*lattM- 
CMQ,  any  lets  of  ownerihip  by  thei-own^  biinlelT  might  be  conatmed 
into  a  relinqiiiahment  of  the  abandonment,  which  had  not  1>een  ac- 
cepted. But  the  court  in  th%t  case  ^d  not  say,  and  we  think  Wd.  not 
mean  to  be  coniidered  as  intimating,  tliat  every  snch  a<et  of  ownerabii^ 
must  necessarily,,  find  -under  air  possible  circuihstances,  be  eonstmed 
Into  a  relinquishment  of  .an  absndonment.  The  practical  clpeiation  of 
so  broad  a  rule  wouU'be  extremely  injurious.    IHi. 

INTEREST. 

1.  Vol.  III.  62S« 

2.  The  contiact  to  accept  the  bflb  of  ezcliangii  en  which  tfie  action  was 

brought,  was  made  in  Chacleston,  South  Carolina.  The  biHs  were 
drawn  in  Georgia  on  ^.-and  H.  in  Charleston,  with,  a  view  to  thdr 
payment  in  Charleston,  where  the  contract  was  to  be  executed.  The 
interest  on  the  bill  which  was  eo  drawn,  and  waa  oi^d,  is  to  be 
charged  at^he  rate  of  interest  in  South  Carolina.  Boyee  and  Henry 
rB.  JStkbardii    YoLIT.  Ul. 

JUDGMENT. 

A  Judgment  does  net  bind  lands  in  the  state  of  Kentudcy.^  The  li^n  attaches 
only  from  the  delivery  of  the  executioii  to  the  sheriff.  .K  then  binds 
real  and  personal  property,  held  by  legal  title.  The  Bank  qf  the  Uaiied 
8iate$ve.  Tyler.    Vol.  IV.  866. 

JURISDICTION. 

1.  Vol.  lU.  629. 

2.  The  action  was  assumpsit  on  a  promissory  note,  and  the  record  stated, 

.**that  neither  party  having  required  a  jury,  the  cause  was  submit- 
ted td  the  court;  and  the  court  having  seen  and  heard  the  evidence, 
the  court  found  that  tlie  defebdanti»  did  assume  as  the  plaintiff  had 
declared;  that  the  consideration  for  the  note  and  the  assumpsit  was  ibr 
loan  office  certificates,  loaned  by  the  state  of  lllssouri  at  her  loan  office 
In  Chariton,  which  certificates  were  issued  under  an  act  for  establish- 
ing loan  offices,  8m."  Held,  that  it  could  not  be  doubted  that  the 
declaration  Is  oh  a  note  given  hi  pursuance  of  the  act  of  Missouri;  and 
that  under  the  plea  of  non  assumpsit,  the  defendants  were  at  liberty 
to  question  the  validity  of  the  consideration  which  was  the  foundation 
of  the  ediitract;  and  the  consUtuttonality  of  the  law  in  which  i:  origi- 
nated. The  record,  thus  exhibiting  the  case,  gives  jurisdiction  to  this 
court  over  the  case,  on  a  writ  of  error  prosecuted  by  the  de'fendaots  to 
this  court  from  the  supreme  court  of  Blisstfuri,  under  the  provisions  of 
the  twenty-fifth  section'  of  the  Judiciary  act  of  1789.  Craig  et  ai.  vs. 
The  8taU  ef  MUtovrt    Vol:  IV:  410 

KENTUCKY. 

The  law  of  Kentucky  as  to  pfomlHory  notes  and  the  liability  of  parlies  to  such 
instruments.  The  Sank  ef  ike  VwUd  Slatee  vs.  Tyler,  Vol.  IV. 
866. 

LANDLORD  AND  TENANT. 

Vol.  IIL  682. 
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LANDS  AND  LAND  TITI   JS. 
l..yQLII1.688. 

2.  The  defepdant  claimed  land  in  contibTecay  imd«r  t  Caji.fata*  wtiloh 

was  made  hf  a .  company  incorpcrated  feu  the  y^fftifijau^  of  Cop- 
mecticnt  in  1796,  called  •*  the  proprieiofi  of  tbe  half  million  of  aetee 
of  land  lying  south  of  take  Erie)**  and  iocorpoiated  by  an  a«t  of  the  le« 
gMlAlure  of  Ohi^,  paited  on  the  16ih  of  April  11^08^  by  the  name  of 
*i  the  pioprieibra  of  the  hilf  million  of  teres  of  land  Jyiof  south  of  lakn 
Erie,  calH^i  the  sufferers'  hind.*'  In  1806  the  legislatnvs  of  Ohio  Im- 
posed a  land  tax»  and  authorised  the  vale  of  the  lands  in  the  state  for 
nnpatd  taxes,  giving  to  the  owners  the  right  to  redeem  within  one  year 
after  the  determination  of  their  minority.  The  ^aeC^as  hi  force  ta  1808. 
In  1808  the  directon  of  the  company, /itfedrporated  by  the  ieglsUtnres 
of  Connnetlcat  ai^d  Ohio,  aseesMd.  iwd  cents  per^acra  -on  the  lands  of 
the  company,  lor  the  payment  of  the  tax  laid  by  the  slaCa  ef  Ohio,  and 
authoiiaed'tho  sale  of  those  lands  en  ^hich  the  asseesmenti  >were  not 
paid.  ..The  lands  pnrebased<  hy .  the  defsndant  were  the  property  of 
minors  at  the  tijrie  dl  the  sale ;  they  having  bmk  sold  4o  pay  the  sahl 
assessments  onder  l^e  authority  oT  the  directon  of  the  eompeny.  flUd, 
that  the  sale  of  the  knd  under  which  the  defendant  dained.  was  veld. 
That  a  corporation  i#  atrictlj^ 'ttmited  lo  the  eieiclsoof  thoie  powem 
which  sre  specifically  conferred  on  It,'  wUi  ^et  be  dented*  llie  exer- 
ibise'of  the  corpotate  ftanchisoi  being  leetrlctive  of  tn^Tidual  rights, 
cannot  be  extended  beyond  the  letter  and  spirit  of  the  act  of  ineoipoia- 
tion.  From  a  careful  inspection  of  the  whole  eet,  it  cleaily  nppears  that 
the  mcorporation  of  the  company  was  designed  to  enabled  preprietore 
to  accomplish  Ipedfic  objects,  and  that  im>  more  power  j#as  given  than 
was  considered  neceesaiy- to  attain  tbtse  oljjects.  Thawordf,  *<ail 
necessary  ez(>enses  ot  the  company,"  cannot  be  so  construed  to  enlarge 
the  power  to  tax,  which  is  giv^d  for  specific  purposes.  A 'tax  by  the 
state  is  not  a  necessary  expense  of  the  compaoy,  within  the  meaning 
of  the  act.  Such  an  expense  can  only  result  from  the  action  of  the 
company  in  the  exercise  of  its  corperhte  powers.  The  provision  in  the 
tenth  sedtion,  "**  that  the  directors  shall  have'powes  to  do  whatever 
shall  appear  to  them  to  be  necessary  and  proper  to  be  done  for  the  well 
ordering  of  the  interests  of  the  proprietors,  not  cqntraty  to  the  laws  of 
the  state,  "  was  not  intended  to  give  uoliniited  power,  but  the  exercise 
of  a  discretion  within  the  scope  of  the  anthority  conferred.  BetOy  vs. 
The  Lessee  ofKhowler,    Vol.  XT,  162r. 

3.  It  is  a  fact  of  general  notoriety,  that  the  surveys  aqd  patents  for  lands 

within  the  Virginia  military  'district,  contain  a  greater  quantity.of  land 
than  is  specified  in  the  grants.  Parties,  when  entering  into  a  contnct 
(br  the  purchase  of  a  tract  qI  land  in  that  district,  and  referring  to  the 
patent  for  n  description,  of  course  expect  that  the  quantity  would  ex- 
ceed tbt  specific  number  of  acres.  'Bui  so  large  an  excess os  in  the 
present  case,  can  hardly  be  presumed  to. have  been  within  the  expec- 
Ution  Of  either.^rty.  And  admitting  that  a  strict  lege)  Jnterpretation 
of  a  contract  would  entitle  the  purchaser  to  the  surplus,  whatever  It 
might  be ;  it  by  no  means  follows,  that  a  court  of  chancery  will  in  all 
cases  lend  its  aid  to  enforce  a  specific  performance  of  iiieh  a  contnct 
Xtf^  <i  of.  TO.  Hkimiffon.    Vol.  IV.Sil. 

4.  If  this  large  surplus  of  eight  hundred  and  seventy-Ux  aeree  In  a  patent 
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for  one  thousand  five  hundred  and  (hirty-three  and  one  third  aeiet 
should  be  taken  as  included  in  the  original  purchase,  it  might  well  ha 
considered  a  case  of  groat  inadequacy  of  price.  Ibid, 
6.  When  there  was  so  great  a  surplus  of  land  in  the  patent  beyond  that 
which  it  called  for  nominally,  as  that  it  could  hardly  be  presumed  to 
have  been  within  the  view  of  either  of  the  parlies  to  the  contract  of 
vale ;  the  court  decreed  a  conveyance  of  the  surplus,  the  vendee  to  pay 
for  the  same  at  the  average  rate  per  acre,  with  interest,  which  the  con- 
sideration money  meniioned  in  the  contract  bore  to  the  quantity  of 
land  named  in  the  same.    Ibid, 

6.  The  possession  of  a  warrant  has  always  been  considered  at  the  land  office 

in  Ohio  sufficient  authority  to  make  locations  under  it.  'Letter*  of 
attorney  were,  seldom,  if  ever,  given  to  locators ;  because  they  were 
deemed  unnecessary.     Gait  et  a/.. vs.  Galloway,    Fol.  FV.  882. 

7.  An  entry  could  only  be  made  in  the  name  of  the  person  to  whom  the 

warrant  waa  issued  or  assigned ;  so  that  the  locator  could  acquire  no 
title  in  his  own  name,  except  by  a  regular  assignment.    Ibid. 

8.  When  an  entry  is  surveyed,  its  boundaiies  are  designated,  and  nothing 

can  be  more  reasonable  and  just  than  that  these  shall  limit  tlie  claim  of 
the  locator.  To  permit  him  to  vary  his  lines,  so  as  to  affect  iojarioasly 
the  rights  of  others  subsequently  acquired,  would  be  manifestly  in  op* 
position  to  every  principle  of  justice.    Ibid, 

9.  Since  locations  were  made  in  the  Virginia  militaiy  district  in  Ohio,  it 

has  been  ihe  practice  of  locators,  at  pleasure,  to  withdraw  their  war- 
rants, both  before  and  after  surveys  were  executed.  This  practice  is 
shown  by  the  records  of  the  land  office,  and  is  known  to  all  who  are 
conversant  with  these  titles.  The  withdrawal  is  always  entered  on  the 
margin  of  the  original  entry,  as  a  notice  to  subsequent  locators ;  and 
DO  reason  is  necessary  to  be  alleged  as  a  justification  of  the  act.  If 
the  first  entry  be  defective  in  its  calls,  or  if  a  more  advantageous  locatioo 
can  be  made,  the  entry  is  generally  withdrawn.  This  change  cannot 
be  made  to  the  injury  of  the  rights  of  others ;  and  the  public  interest 
is  not  affected  by  it.  The  land  from  which  the  warrant  is  withdrawn 
is  left  vacant  for  subsequent  locators ;  and  the  warrant  is  laid  elsewhere, 
on  the  same  number  of  unimproved  lands.    Ibid, 

10.  As  the  records  of  the  land  office  are  of  great  importance  to  the  country, 
and  are  kept  under  the  official  sanction  of  the 'government;  their  con-) 
tents  must  always  be  considered,  and  they  are  always  received  in  courts 
of  justice  as  evidence  of  the  facts  stated.    Ibid. 

11.  Under  the  peculiar  system  of  the  Virginia  land  law,  as  it  has  been  settled 
in  Kentucky,  and  hi  the  Virginia  military  district  in  Ohio,  by  usages 
adapted  to  the  circumstances  of  the  country;  many  principles  have  been 
established  which  are  unknown  to  the  comjnon  law.  A  long  course  of 
adjudications  has  fixed  these  principles,  and  they  are  considered  as  the 
settled  rules  by  which  these  military  titles  are  to  be  governed.    Ibid, 

12.  An  entry,  or  the  withdrawal  of  an  entry,  is  in  fact  made  by  the  principal 
surveyor  at  the  instance  of  the  person  who  controls  the  warrant.  It  is 
not  to  be  presumed  that  this  officer  would  place  upon  his  records  any 
statement  which  affected  the  rights  of  others,  at  the  Instance  of  an  indi- 
vidual who  had  no  authority  to  act  in  the  case.    The  frets,  therefore. 

Vol.  IV.— 3- Y 
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proved  ty  the  reeordf»  matt  be  lecelyed  at  primt  (kefe  evidence  of  the 
ri^ht  of  the  peraon  at  whose  Inttance  the  J  were  lecorded ;  tod  it  cmiclu- 
•ive,  lo  regard  to  auch  thinga  aa  the  law  reqoirea  to  be  recorded.    Urid, 

18.  A  location  made  in  the  name  of  a  deeeaaed  peraon  b  void ;  aa  every 
other  act  done  in  the  name  of  t  deeeaaed  peraon  mutt  be  eonaidered. 
Ibid. 

14.  The  withdrawal  of  an  entry  U  Hible  to  obj[ec(ion,  tobject.  to  the  rightf 
which  oihera  may  have  acquired  tabtequent  to  itt  withdrawal  having 
bfeen  entered  in  the  land  office.  Thit  it  required  by  prlnciplet  of  jua- 
tice  aa  well  aa  of  law.    Ibid. 

15»  Wbere  by  t  royal  charter  of  a  town- in  Vermont  landa  were  given  to  tfa# 
Society  for  the  Propagation  of  the  Goipel  in  Foreign  Partt :  the  So- 
ciety being  named  at  granteea  of  one  ahare  in  the  town»  the  court  held 
.  that  this  wat  a  plain  recognition  by  the  crown  of  the  existence  of  the 
corporation  and  of  itt  capacity  to  take  landt.  Such  a  recognition  would 
confer  the  power  to  talie  Iaod»  If  it  had  not  pievioutly  eziated.  The 
Sociefy  for  the  Propagation  ofihe  Oo$pel  vt.  The  Town  qfPawki^ 
♦e.    Vol.'lV.480.  "^ 

16.  H.  entered,  with  the  propier  turveyor  for  the  dittrict  of  Kentiicl^.- forty- 
five  tboutaod  acret  Of  land,  in  the  cdunty  of  Washington Jn  that  ttate, 
by  virtue  of  treasury  warrants.  .  A  survey  was  made  thereon  in  1786,. 
ind  a  patent  for  the  land  issued  to  H.  in  1797.  The  warrants  were 
purchased  by  the  anceator  of  the  complainant,  by  a  parol  agreement 
with  H.  previous  to  their  entry.  Before  this  agreement  H.,  in  connec- 
tion with  a  person  who  owned  other  warrant^,  had  made  an  agreement 
with  S.  to  locate  their  respective  warrants,  which  .agreement  wat  ratified 
by  the  complainant,  who  paid  a  lom  of  money  to  S.  for  feet  of  patent- 
ing, and  agreed  to  make  S.  a  literal  compensation  for  his  teivicet ;  and 
8.  located  and  turveyed  under,  the  warrantt  forty-five  thousand  acret» 
returned  the  surveys  to  the  office,  and  paid  the  feet  of  office.  The 
locating  and  turveying  of  the  warrants,  and  all  the  neceatary  atepa  for 
completing  the  title,  were  done  by  S.,  who  was  employed  firat  by  H., 
and  aderwardt  by  the  complainant,  who  paid  In  money  for  the  tame. 
H.  being  deeeaaed,  and  having  made  no  conveyance  of  the  legal  title  to 
the  landi,  the  complainant  filed  a  bill  in  the  county  of  Waahingtop, 
**  against  &e  unknown  heirs  of  H."  and  in  1816  a  decree  wat  made  by 
that  court,  for  a  conveyance  of  the  landa  by  the  unknown  heirs,  or  io 
.their  default  (y  a  commissioner,  appointed  in  the  decree  to' make  the 
tame.  Held,  that  the  conveyance  was  not  authorised  by  the  laws  of 
Kentucky,  in  force  at  the  time  of  the  decree.  HoUingsworlk  va.  Bat" 
bouretal    Vol.  IV.  466. 

17.  The  claim  of  *<  a  locator"  it  peculiar  to  Kentucky,  and  has  been  ml- 
versally  understood  by  the  people  of  the  country  to  signify  that  con- 
peniaiion  of  a  portioq  of  the  land  located,  agreed  to  be  given  by  the 
owner  of  the  warrant,  to  the  locator  of  it  for  bis  services.    Ibid. 

18.  The  term  "  property,"  wiieii  applied  to  lands,  comprehends  every  ^peciee 
of  title  inchoate  or  complete.  It  ia  supposed  to  embrace  those  rights 
which  lie  in  contract;  those  which  are  executory,  at  well  aa  tbote 
which  are  executed.  Sc»tUard  and  others  vs.  T%e  United  States. 
Vol  IV.  611. 
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By  the  itcoenl  I^w  of  the  Itnd,  do  court  it  totbohted  to  render  t  jadp^intiit 
or  decree  sgalnet  eny  cne»  or  his  estate ;  uotil  after  due  notice  by  ser- 
vice of  process  to  appear  aod  defend.  HolUngwworth  vs.  Barbo ur  et  al. 
Vol.  IV.  466. 

KENTUCKY. 

1.  The  acts  of  the  assembly  of  Kentucky,  authorising  proceedtog-s  agtffnst 

absent  defendants,  referred  to  and  examiacd.  IloUingsworth  vs.  Bar- 
bour et  al. .  Vol.  IV.  466. 

2.  The  claim  of  "  a  locator"  is  peculiar  to  KentuclCy,  and  h^  been  univer- 

sally understood  Ly  ihe  people  of  the  country  to  sign/lfy  that  compensa- 
tion of  a  poition  of  the  land  located^  agreed  to  be  ^iven  by  the  ownei* 
of  the  warrant  to  the  locator  of  It  for  his  sevices.  Ibid. 
t.  The  record  of  proceedings  af^nst"'  \jnKnowa  heirs"  is  no  evidence  that 
any  such  heirs  existed ;  and  the  decree  and  deed  made  in  pursuance  of 
it,  cannot  avail  to  pass  any  title  without  some  evidence  that  there  wet* 
some  heirs.    Ibid. 

LEX  LOCI. 

1.  Vol.  III.  686. 

2.  A  contract  to  accept  certain  bills  was  made  in  Charleston,  South  Carolina. 

The  bills  were  drawn  in  Georgia,  on  B.  and  H.  in  Charleston,  and  with' 
a  view  to  the  state  of  South  Carolina  for  the  execution  of  the  contract. 
The  interest  i*  to  be  charged  at  the  rate  of  interest  in  South  Carolina. 
Boyee  and  Henry  vs.  Edwards.    Vol.  IV.  111. 

LIEN. 

1.  Construction  of  state  laws,  3,  4. 

2.  Lien  of  the  United  States,  Vol.  III.  685. 

8.  Piiority  of  the  United  SUtes,  Vol.  III.  589,  and  post. 
4.  Lien  of  judgments  and  executions  in  Kentucky.    Bank  of  Vu  United 
States  vs.  Tyler,    Vol.  IV.  866. 

UMITATION  OF  ACTIONS. 

1.  Vol.  III.  635. 

2.  A  promissory  note  was*  by  the  plaintiff,  placed  in  the  hands  of  P.  for 

collection.  He  instituted  a  suit  in  the  state  court  thereon  ai^ainst  th« 
drtWer  on  the  7th  of  May  1820,  but  neglected  to  do  so  against  the'  in« 
doner.  Tile  drawer  proved  insolvent.  On  the  8th  of  February  1821 
be  su«d  the  Indorter,  hut  committed  a  fatal  mistake  by  a  misnomer  of 
the  plaintifis ;  upon  which,  after  passing  tbrouf^h  the  successive  courts 
of  the  state,  a  judgment  of  non»$uit  was  finally  rendered  against  the 
plalntilSi.  Before  that  time,  the  action  against  the  indorser  was  barred 
by  the  statute  of  limitations;  to  wit,  on  the  0th  of  November  1823. 
This  suit  was  instituted  on  the  27th  of  January  1826.  The  statute  of 
limitations  of  North  Carolina  interposes  a  bar  to  actions  of  assumpsit 
after  three  years.  WUeox  et  a*,  vs.  7^  Executors  of  Plummer. 
Vol.  IV.  172. 
8.  The  questions  In  the  ease  were,  whether  the  statute  of  limitations  com- 
menced running,  when  the  error  was  committed  in  the  commencement 
of  the  action  against  the  indorser ;  or  whether  it  commenced  from  the 
time  the  actual  damage  was  sustained  by  the  plaintiA  by  the  judgment . 
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of  non-suit ;  wbeiher  the  statute  rant  from  the  time  the  action  Mcraedy 
or  from  the  time  that  the  damage  w%i  developed,  or  became  definite. 
Held,  that  the  statute  began  to  run  from  the  time  of'  comrnittiDg  the 
error;  by  the  misnomer  in  the  action  against  the  indorser.    Ibid. 

4*  The  ground  of  action  in  the  case  is  a  contract  to  act  diligently  and  skil- 
fully ;  and  both  the  contract  and  the  breach  of  it  admit  of  a  definite 
assifrnm^nt  of  date.  When  might  this  action  have  been  brought,  is  the 
question ;  for  from  that  time  the  statute  must  run.    Ibid. 

'5.  When  the  attorney  was  chargeable  with  negligence  or  unskilfulness,  hit 
contract  was  violated  ;  and  the  action  might  have  been  sustained  im- 
mediately. Perhaps  in  that  event,  no  more  than  nominaldamages  may 
be  proved,  and  no  more  recovered*;  but  on  the  other  hand,  it  it  perfectly 
clear  that  the  proof  of  actual  damage  may  extend  to  facts  that  occur 
and  grow  out  of  the  injury,  even  up  to  the  day  of  the  verdict.  If  so, 
it  is  clear  thaJt  the  damage  is  rfot-the  cause  of  the  action.    Jbid. 

6.  The  statutes  of  limitation  of  Vermont  interpose  no  bar  to  the  institution 

by  the  Society  for  the  Propagation  of  the  Gospel,  &c.  of  an  action 
for  the  recovery  of  land  granted  by  the  charier  of  the  town  of  PawleC. 
The  Society  for  the  PropngaHon  of  the  Oospel,  4'c.  vs.  The  Town  of 
PawUt,^c,    Vol.  IV.  480. 

7.  The  act  of  the  legislature  of  Vermont,  which  prohibits  the  recovery  of 

mesne  profits  in  certain  cases,  applies  to  the  claime  Iq  such  profits  by 
the  plaintiffs  in  this  suit ;  and  the  provisions  of  the  treaty  of  peace  of 
1788,  and  (hose  of  the  treaty  with  Great  Britain  in  1794,  do  not  inter- 
fsrewith^  the  provisions  of  that  act.  The  law  has  prescribed  the  re - 
itriifions  under  which  mesne  profits  shall  be  recovered;  and  these 
restriction*  are  obligatory  on  the  citizens  of  the  state.  The  plaintiila 
take  the  benefiit  of  the  statute  remedy  to  recover  their  tight  to  the  land; 
and  they  most  take  the  remedy  with  ail  the  atatole  reatiietiont.    Ibid, 

LOUISIANA. 

1.  By  the  treaty  by  which  Louitlana  was  acquired,  the  United  States  stipu- 
lated that  the  inhabit^tt  otthe  ceded  territories  shouA)  be  protected  In 
the- free  enjoyment  of  their  property.  The  United  States  as* a  just  na- 
doo  regard  this  stipulation  at  tiie  avowal  of  a  principle  which  would 
have  been  held  equally  sacred,  although  it  had  not  been  Inserted  in  the 
treaty.    SouUard  et  al.  vs.  The  United  Stat€$.    Vol.  IV.  511. 

3.  The  term  property,,  at  applied  to  landt,  comprehendt  every  tpedet  of  title 
inchoate  or  eomplele.  It  it  eoppoted  to  embrace  thote  rights  which 
lie  in  contract;  those  which  are  eiecutoty,  at  well  at  those  which  are 
etecuted.  In  this  respect  the  relations  of  the  Inhabitants  of  Louisiana 
to  their  govemmont  is  not  changed.  The  new  government  takes  the 
place  of  that  which  hat  patted  away.    IHd, 

MESNE  PROFITS. 

1.  The  act  of  the  legitlatore  of  New  York  of  May  1,  1786  gave  to  the 
purchasers  of  forfeited  estates  the  like  remedy  in  case  of  eviction,  for 
obtaining  cbmpenfation  for  the  value  of  their  improvements,  as  is  diiee- 
ted  in  the'act  of  the  12th  of  May  17S4.  ^  The  latter  act  declares,  that  the 
person  or  persons  haviog^  obtained  judgment  against  such  purchasers, 
shall  not  have  any  writ  of  possession,  nor  obtain  possession  of  sack  UumU, 
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Abcaotil  he  shall  have  paid  to  the  purchaser  of  such  lands  or  person  holding 
title  under  him,  the  value  of  all  improvements  made  thereon,  after  the 
passing  of  the  act.  Heidi  that  claims  of  compensation  for  improvements 
made  under  the  authority  of  these  acts  of  the  legislature  of  New  York, 
are  inconsistent  with  the  provisions  of  the  treaty  of  peace  with  Great 
BriUin  of  1788,  and  should  be  rejected.     Carver  vs.  Ji$ior,    Vol.  IV.  1. 

2.  That  in  all  cases  a  party  is  bound  by  natural  justice  to  pay  for  improve- 
ments on  land,  made  against  his  will,  or  without  his  consent,  is  a  pro- 
position which  the  court  are  not  prepared  to  admit.    JHd. 

S.  The  act  of  the  legislature  of  Vermont,  which  prohibits  the.  recovery  of 
mesne  profits  in  certain  cases,  applies  to  the  claims  to  such  profits  by 
the  plaintiffs  in  this  suit ;  and  the  provisions  of  the  treaty  of  peace  of 
1788,  and  those  of  the  treaty  with  Great  Britain  in  1794,  do  not  inter- 
fere with  the  provisions  of  that  act.  The  law  has  prescribed  the  re- 
strictions under  which  mesne  profits  shall  be  recovered ;  and  these 
restrictions  are  obligatory  on  the  citizens  of  the  state.  The  plaintiffs 
take  the  benefit  of  the  statute  remedy  to  recover  their  right  to  the  land ; 
and  they  must  take  the  remedy  with  all  the  statute  restrictions.  The 
Society  for  the  Propagation  of  the  Gotpel^  4rc.  vs.  The  J\wm  of 
PawUt,l^c.    Vol.  IV.  480. 

MISNOMER. 

Vol.  III.  687. 

NATURAJJZATION. 

1.  The  second  section  of  the  act  of  congress  **  to  establish  an  nniform  system 

of  naturalization,"  passed  in  1802,  requires  that  eveiy  person  desirous  of 
being  naturalized  shall  make  report  of  himself  to  the  clerk  of  the  dis- 
trict court  of  the  district  where  he  shall  arrive,  or  some  other  court  of 
record  in  the  United  Slates ;  wliich  report  is  to  be  recorded,  and  a  cer- 
tificate of  the  same  given  to  such  alien ;  and  **  which  certificate  shall 
be  exhibited  to  the  court  by  eveiy  alien  who  may  anive  in  the  United 
Stales  after  tbe  passing  of  the  act,  on  his  application  to  be  naturalized, 
as  evidence  of  the  time  of  his  arrival  withtn  the  United  States.*'  James 
Spratt  arrived  in  the  United  States  after  the  passing  of  this  act,  and 
was  under  the  obligation  .to  report  himself  according  to  its  provisions. 
The  law  does  not  require  that  the  report  shall  have  been  made  five 
years  b^ore  the  application  for  naturalization.  Tbe  third  condition  of 
the  first  section  of  tbe  law,  which  declares  that  the  court  admitting  an 
alien  to  become  a  citizen,  "shall,  be  satisfied  that  he  has  resided  five 
years  in  the  United  States,"  &c.  does  not  prescribe  the  evidence  Wliich 
shall  be  satisfactory.  The  report  is  required  by  the  law  to  b^  exhibited 
on  the  application  for  naturalization,  as  evidence  of  the  time  of  arrival 
in  the  United  States.  The  law  does  not  say  the  report  shall  be  the  sole 
evidence ;  nor  does  it  require  that  the  alien  shall  report  himself  within 
any  limited  time  after  arrival.  Five  years  may  intervene  between 
the  time  of  arrival  and  the  report,  and  yet  the  report  be  valid.  The 
report  is  undoubtedly  conchisiva  ovidence  of  the  arrival ;  but  it  is  not 
made  by  the  law  the  only  evidence  of  that  (act.     Spratt  vs.  Spratt, 

Vol.  iv.'Saa. 

2.  James  Spratt  was  admitted  a  citizen  of  tbe  United  SUtes  by  tbe  circuit 
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coart  Tor  Ibe  eooDty  of  Wathiogtoo  in  tiM  dIvCriet  of  Colombia*  and 
obtained  a  certificate  of  thto  same  in  the  uaual  form.  The  act  of  tho 
court  admitting  James  Spr&tt  as  a  citizen  was  a  Judfcment  of  the  cir^ 
cuit  court;  and  this  cour-t  cannot  loolc  behind  it,  and  inquire  on  what 
testimony  it  waf  pronounced.  Jbid. 
8.  The  various  acts  on  the  subject  of  .naturalization^  submit  the  declsioo 
upon  the  right  of  aliens  to  courts  of  record.  They  are  to  receive  testi- 
mony, to  compare  it  with  tlie  law,  and  to  judge  on  both  law  and  fact. 
If  their  judgment  ie«ntered  on  recont  in  legal  form,  it  closes  all  mquiry ; 
and,  like -any  other  judgment,  is  complete  evidence  of  its  own  validity. 

PATENTS  FOR  LAND. 

Vol.IlL687. 
PLEAS  AND  PLEADINGS. 

1.  Vol.  III.  537. 

2.  A  case  came  before  the  court  on  a  judgment  in  the  circuit  court  for  tho 

defendant,  the  avowant  in  replevin ;  he  having  demurred  to  (he  pleas  of 
the  plaintiff  in  an  action  of  replevin.  The  court  having  reversed  the 
judgment  of  the  circuit  court,  remanded  the  cause,  with  instructions  to 
the  circuit  court  to  overrule  the  demurrer,  and  permit  the  defendant, 
the  avowant,  to  plead.    Lioi^  vs.  Scott.    Vol.  IV.  205. 

8.  In  an  ejectment  to  recover  a  lot  of  land,  being  the  first  division  lot  laid 
out  to  the  right  of  the  society  in  the  town  of  Pawlet,  the  plaintiffs  i.re 
described  in  the  writ  as  **  The  Society  for  the  Propagation  of  the  Gospel 
in  Foreign  Parts,  a  corporation  duly  established  in  England  within  the 
dominions  of  the  king  of  the  United  Klngdbm  of  Great  Britain  and 
Ireland,  the  members  of  which  society  are  aliens,  and  subjects  of  the 
said  king."  The  defendants  pleaded  the  general  issue  of  not  guilty. 
The  general  issue  admits  the  competency  of  the  plaintiffs  to  sue,  in 
the  corporate  capacity  in  which  they  have  sued.  The  plaintiflb  are  a 
foreign  corporation,  the  members  of  which  are  averred  to  be  aliens,  and 
British  subjects ;  and  the  natural  presumption  is,  that  they  are  residents 
abroad.  The.  Society  for  Propagating  the  Gospel  vs.  The  Tmon  of 
Pawlet,  and  Clarke.    Vol.  IV.  480. 

4.  If  the  defendants  meant  to  insist  on  the  want  of  a  corporate  capacity  io 
the  plaintiffs  to  sue,  it  should  have  been  insisted  upon  by  a  special  plea 
In  abatement  or  bar.  Pleading  to  the  merits  has  been  Jield  by  this 
court  to  be  an  admission  of  the  capacity  of  the  plaintiffs  to  sue.  The 
general  issue  admits,  not  only  the  competency  of  the  plaintUb  to  sue* 
but  to  sue  in  the  particular  action  which  they  bring.    Ibid. 

PRACTICfi. 

1.  Vol.  III.  587. 

2.  The  practice  of  bringing  the  whole  of  the  charge  of  the  court  delivered 

to  the  jury  in  the  court  below  for  review  before  this  court,  is  unautho* 
fited,  and  extremely  inconvenient  both  to  the  iniierior  and  to  the 
appellate  court.  With  the  charge  of  the  court  to  the  jury  upon  mera 
matters  of  fact,  and  with  its  commentaries  upon  tlie  weight  of  evidence, 
this  court  has  notbbg  to  do.    Observations  of  that  nature  are  understood 
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to  be  iddretted  to  the  jQry,  merely  for  their  constderBtion  at  the  alti- 
mate  judges  of  the  mattert  of  fact ;  and  are  entitled  to  no  more  weight 
or  importance  than  the  jury  in  (he  exercise  of  (heir  own  judgment 
choo.^e  to  give  them.  Tliey  neither  are,  nor  are  understood  to  be, 
binding  on  them,  as  the  true  ami  conclusive  exposition  of  (he  evidence. 
If,  in  sumiiiing  up  the  evidence  to  the  jury,  the  court  should  mistate 
the  law,  that  would,  justly  furniah  a  ground  for  an  exception.  But  the 
exception  should  be  sliicily  confined  to  (bat  miatatemeat;  and  by  being 
made  Icnown  at  the  moment,  would  often  enable  (he  court  to  correct  an 
erroneous  expression,  so  as  to  explain  or  qualify  it  in  such  manner  as  to 
make  it  wholly  unexceptionable,  or  perfectly  distinct.  Carver  vs.  Attor. 
Vol.  IV.  1. 

8.  A  rule  had  ueen  granted  on  the  district  jrtdge  of  the  northern  district  of 
New  York,^to  show  cause  why  he  did  not  sign  a  bill  of  exceptions  in  • 
case  tried  before  him.  The  court  said,  that  on  the  day  of  the  return  of 
the  rule,  the  dL^trict  judge  has  a  right  to  show  caaae;  whether  tiie 
person  who  obtained  the  rule  moves  or  not.  He  has  a  right  to  ha?e 
the  rule  disposed  of.    Ex  parte  Martha  Bradstreet.    VoL  IV.  102. 

4.  A  return  by  the  district  judge  to  a  rule  to  show  cause,  need  not  be  jwom 
to  by  him.    Ibid. 

6.  A  case  came  before  the  coyrt  on  a  judgment  in  the  circuit  court,  for 
the  defendant,  tiie  avowant  in  replevin ;  he  having  demurred  to  the  pleaa. 
of  the  plaintiff  in  an  action  of  replevin.  The  court  having  reversed 
the  judgment  of  the  circuit  court,  remanded  the  cause,  with  lustructiona 
to  the  circuit  court  to  overrule  the  demurrer,  and  permit  the  defendant, 
the  avowant,  to  plead.    Uoyd  vs.  Scott.    Vol.  IV.  205. 

6.  Where  the  whole  cause,  and  not  a  point*  or  points  in  the  cause,  has  been 
.  adjourned  from  the  circuit  court  to  thi«  court,  the  ca^^e  will  be  remanded 

to  the  circuit  court.    Saunders  vs.  Gou^.    Vol.  IV.  392. 

7.  Id  an  ejectment  to  recover  a  lot  of  land,  beinv  the  first  division  Jot  laid 

out  to  (he  right  of  the  society  in  the  town  of  Pawlet,  the  plaintlfls  are ' 
described  in  the  writ  as  <*  the  Society  for  (he  Propagation  of  (he  Gospel 
in  Foreign  Parts,  a  corporation  duly  establii^hed  in  England  within  the 
dominion^  of  the  king  of  tlie  United  Kingdom  of  Great  firhain  and 
Ireland,  the,  members  of  which  society  are  aliens,  and  subjects  of  the 
said  king.*'  The  defend.«nts  pleaded  the  general  issue  of  not  guilty. 
The  general  issue  admits  the  competency  of  the  plaintiffs  to  sue,  in  the 
corporate  capacity  in  which  they  have  seed.  The  Society  for  the 
Propagation  of  the  Gofpel  in  Foreign  Parts  vs.  The  Townof  Pawlet, 
and  Clarke,    Vol.  IV.  4^0. 

8.  If  the  defcndiiUs  meant  to  insist  on  the  want  of  a  corporate  capacity  in 

(he  pliiintitfi  to  sue,  it  should  have  been  insisted  upon  by  a  special  plea 
in  abatement  or  bar.  PIcndIng  to  the  merits>h)s  been  held  by  this 
court  to  be  an  admission  of  the  capacity  of  the  plaintiffs  to  sue.  The 
general  issue  admits,  not  only  the  competency  of  the  plaintiOli  to  sue, 
but' to  sue  in  the  particular  action  which  Uiey  bring.    Ibid. 

PRINCIPAL   AND   AGKNT. 
Vol.  Ml.  539. 
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1.  Vol.  HI.  589. 

8.  The  plaintiff  in  replevin,  James  D*Wo1f,  claimed  the  merchandize  under 
•n  assignment  executed  by  George  D*  Wolf  and  John  Smith  to  him,  in 
consideration  of  a  large  sum  of  money  due  by  (hem  to  James  D'WoIf, 
and  in  consideration  of  advances  to  be  made  to  them  by  him.  The 
asrignmcnt  transferred  four  vessels  and  their  cargoes,  three  of  which 
vessels  were  then  at  sea,  and  one  in  New  Yorlc  ready  to  sail,  the  pro- 
perty of  the  assignors.  The  assignment  was  to  be  void  on  the  payment 
to  James  D^Wolf  of  the  money  due  to  him  ;  and  if  it  should  not  be  paid, 
the  assignee  to  enforce  the  pledge  by  process  and  arrest  in  jII  countries 
or  places  whatsoever,  and  to  sell  the  same  for  the  payment  of  the  amount 
due  by  them,  the  assignors,  to  George  D'Wolf.  The  merchaodtze  for 
which  this  action  of  replevin  was  instituted  was  part  of  the  return 
cargo  of  one  of  the  vessels.  The  defendant,  Harris,  pleaded  that  the 
merchandize  was  not  the  property  of  the  plaintiff,  but  of  George  D*Wolf 
and  John  Smith ;  and  justified  the  taking  of  the  goods  of  the  plaintiff, 
ts  marshal  of  the  district  of  Massachusetts,  by  virtue  of  a  writ  of  at- 
tachment sued  out  in  the  distric  court  of  the  United  States  for  the 
district  of  Massachusetts,  in  whlcl.  suit  judgment  was  obtained  against 
George  D'Wolf.  On  the  trial,  the  plaintiff  in  the  replevin  proved  the 
assignment ;  that  large  sums  of  money  were  due  to  him  by  George 
D*Wolf  and  John  Smith ;  that  the  goods  were  part  of  the  property 
assigned  ;  that  be  had  used  all  proper  means  to  take  possession  of  the 
goods,  but  was  prevented  by  the  attachment  issued  by  the  United 
States.  The  defendant  proved  that  the  goods  were  imported  into  the 
United  States  by  D'Wolf  and  Smith ;  and  that  at  the  time  of  the  im- 
portation, they  were  indebted  to  (be  United  States  for  duties  which 
were  due  and  unpaid,  to  an  amount  exceeding  the  value  of  the  mer- 
chandize attached  ;  -and  that  the  Octavia,  6ne  of  the  vessels  assigned, 
with  a  cargo  on  board  ready  for  sea,  was  at  New  York  »t  the  time  of 
the  assignment;  which  ship  was  not  delivered  to  Janies  D*Wolf,  the 
assignee,  nor  were  the  billf  of  lading  assigned  ;  the  cargoes  on  board 
the  vessels  being  consigned  to  the  masters  for  sales  and  returns. 

By  the  Court.  In  the  case  of  Conard'es.  The  Atlantic  Insurance  Com- 
pany, 1  Peters,  806,  it  was  decided  that  the  non-delivery  of  a  vessel 
assigned  io  secure  or  pay  a  bona  fide  debt,  did  not  make  the  assignment 
absolutely  void,  litis  court  is  well  satisfied  with  that  opinion.  Harru 
vs.D'lVo\f,    Vol.  IV.  147. 

S.  The  deed  of  assignment  conveyed  to  the  assignee  a  right  to  the  proceeds 
of  the  outward  bound  cargoes  on  board  the  vessels  assigned  to  James 
D*Wolf.  The  failure  of  George  D'Wolf  to  deliver  to  the  assignee  the 
copies  of  .the  bills  of  lading  which  were  in  his  possession,  did  not  leave 
the  property  subject  to  the  attachment  of  creditoie,  who  had  do  notice 
of  the  deed.  It  was  held  io  the  case  of  Conard  v$.  The  Atlantic  In- 
surance Company,  that  such  a  transfer  gives  the  assignee  a  right  to  take 
and  hold  those  proceeds  against  any  person  but  the  consignee  of  the 
cargo,  or  purchaser  from  the  consignee  without  notice.    Ibid. 

4.  That  the  consignees  of  the  merchandi-^a  were  indebted  to  the  United 
States  on  duty  bonds  remaining  due  and  unpaid  at  the  time  of  the  im- 
portation, did  not,  under  the  sixty-second  section  of  the  act  of  Mareb 
2, 1799,  make  the  merchandize,  as  to  the  United  States,  the  property 
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of  the  coDsignees,  notwithstanding,  the  anignmc  t;  and  make  the 
attachment  of  the  United  States  for  the  debt  due  to  them  sufficient  to 
bar  the  action  of  replevin  brought  by  the  assignee.    Ibid. 

5.  Conard  m.  Nicoll,  Vol.  IV.  291. 

PROMISSORY  NOTES. 

1.  Vol.  III.  640. 

2.  Action  by  the  indorsees  against  the  indorser  of  a  prouiissoiy  note,  6nwn 

and  indorsed  in  the  slate  of  Kentucky.  The  statute  of  Kentucky,  autho- 
rising the  assignment  of  notes,  is  silent  as  to  the  duties  of  the -assignee, 
or  the  nature  of  the  contract  created  by  the  assignment.  It  only  declares 
such  assignments  valid,  and  the  assignee  capable  of  suing  in  his  own 
name.  But  the  courts  of  that  state  have  clearly  defined  his  rights, 
duties  and  obligations  resulting  from  the  assignment.  The  assigneu 
cannot  maintain  an  action  on  (he  mere  non-payment  of  the  note  and 
notice  thereof,  until  the  holder  of  the  note  has  made  use  of  all  due  and 
legal  diligence  to  recover  the  money  from  the  drawer;  whose  engage- 
ment is  hold  to  be,  that  he  will  pay  the  amount,  if  after  due  and  diligent 
pursuit  tho  maker  is  found  insolvent.  Bank  of  the  UrtUed  States  vs. 
TyUr.    Vol.  IV.  dG6. 

8.  The  principles  of  the  law  of  Kentucky  relative  to  the  liability  of  in- 
dorscrs  of  promissory  notes,  and  proceedings  to  establish  the  same,  as 
settled  by  the  decisions  of  tho  courts  of  Kentucky.     Ibid, 

4.  After  Judgmeut  obtaiued  in  the  circuit  court  of  the  United  States  against 
the  drawer  of  a  note,- a  capias  ad  satisfaciendum  was  issued  against  him 
by  the  holder,  and  he  was  put  in  prison.  Two  justices  of  the  peace 
ordered  his  discharge,  claiming  to  proceed  according  to'  the  law  of  . 
Keutucky  in  tlic  case  of  insolvent  debtors ;  und  the  jailor  permitted  him 
to  leave  the  prison.  The  jailor  made  himself  and  his  securities  liable 
for  an  escape,  by  permitting  the  prisoner  to  leave  the  prison.  Hie 
neglect  of  the  holder  of  the  note,  to  proceed  against  the  jailor  and  his 
securities,  prevents  his  making  the  iudorser  liable  for  the  amount  of  the 
note.    Ibid. 

6.  The  general  principle  of  all  the  cases  is,  that  a  plaintiff  most  pursue  with 

legal  diligence  all  his  means  and  remedies,  diosct,  immediate  or  coUa- 
terul,  to  recover  the  amount  of  his  debt  from  the^rawer  of  the  note, 
or  any  one  else  who  has  put  himself,  or  has  by  operation  of  Jaw  l»een 
put  in  his  place.  Ibic^ 
6.  The  decision  of  this  court  in  (he  case  of  (he  Bank  of  the  United  State* 
vs.  Weisiger  examined  and  confirmed.    Ibid. 

PUBLIC  AGENTS. 
Vol.  in.  541. 

RECORDS. 

The  record  of  proceedings  against  **  unknown  heirs,**  is  no  evidence  that 
any  such  heirs  existed ;  and  (he  decree  and  deed  made  in  pursuance  of 
it  cannot  avail  to  pass  any  title,  without  some  evidence  (hat  there  were 
some  heirs.    HoUingiworth  vs.  Barbour  tt  ai     Vol.  IV.  466. 

REMAINDER. 

1.  The  uses. declared  m  a  deed  of  marriage  settlement  were,  to  and  for  the 

Vol..  IV.— 3  Z 
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use  of  **  Johanna  PLilipse  and  Beverly  Robinson,  (the  releaseeii),  and 
their  heirs,  until  the  solemnization  of  the  said  intended  marriage ;  and 
from  and  immediately  after  the  solemnization  of  the  said  intended  mar- 
riage, then  to  the  use  and  behoof  of  the  said  Mary  Philipee  and  Roger 
Morris,  and  the  survivor  of  them,  for  and  during  the  time  of  their  natu- 
ral lives,  without  impeachment  of  waste;  and  from  and  after  the  deter- 
mination of  that  estate,  then  to  the  use  and  behoof  of  meh  child  or 
children,  as  hhall  or  may  be  procreated  between  them,  and  to  his,  her 
or  their  heirs  and  assigns  for  ever.    But  in  case  the  said  Roger  Morris 
and  Mary  Pbilipso  shall  havo  no  child  or  children  begotten  between 
them,  or  that  such  child  or  children  shall  happen  to  die  during  the  life 
time  of  the  said  Roger  aud  Mary,  und  the  said  Mary  should  narvive  the 
raid  Roller  without  issue,  then  to  the  use  and  behoof  of  her,  the  said 
Mary  Philipse,  and  her  heirs  and  assigns  for  ever.    And  in  case  the 
•aid  Roger  should  survive  thr  said  Mary  Pliilipse,  toiihaut  any  issue 
by  her,  or  that  fueh  issue  is  then  dead,  tcithout  leaving  issue;  then, 
after  the  decease  of  the  said  Roger  Morris,  to  the  only  use  and  behoof 
of  such  person  or  per^on^,  and  in  such  manner  and  form  as  the  said 
Blary  Philipse  shall,  at  any  time  dunng  the  said  intended  marriage,  de- 
sire the  same  by  her  la«t  will  and  ti*!>tanicn(,  fcc.  &c.    The  miniage 
took  effect ;  children  were  horn,  all  before  the  attainder  of  their  pareots 
in  1779.    Mary  Morri<  suivived  Itei  huftband;  and  died  in  1825,  leaving 
her  cliildien  surviving  her.    This  is  a  clear  remainder  in  fee  to  tiie 
chiKIrt  n  of  Ro^^er  Morris  and  wif*  ;  which  ceased  to  be  contingent  on 
the  biith  of  the  first  child,  and  opened  to  let  in  after  born  children. 
Carver  vs.  ^stor.    Vol.  IV.  1.. 
2.  It  is  perfectly  consistent  with  this  limitaiion,  that  the  estate  in  fee  might 
be  defeasible,  and  determinahlo  upon  a  subsequent  contingency;  and 
upon  the  happening  of  sudi  contingency,  raig^it  pass  by  way  of  shifting 
executory  wse  to  oilier  persons  in-  fee,  thus  making  a  fee  upon  a  fee. 
Ibid. 
8.  The  general  rule  of  law  founded  on  public  policy  is,  that  limitations  of 
tliis  nature  shall  be  construed  to  be  vested  when,  and  as  soon  as  they 
may  vest.    The  present  limitation  in  its  ttfrms  purports  to  be  contingent 
only  until  the  birth  of  a  child,  and  may  then  vest.    The  estate  of  the 
children  was  contingent  only  until  their  birth ;  and  when  tlie  confisca- 
tion act  of  New  York  passed,  they  being  all  born,  it  waa  a  vested  re- 
mainder In  them  and  their  heirs,  and  not  liable  to  be  defeated  by  any 
transfer  or  destruction  of  the  life  estate. 

REPORTER  OF  THE  SUPREMR  COrRT  OF  THE  U 
STATES. 

Vol.  III.  542. 

RULES  OF  COURT 
Vol.  in.  xvi.  zvii. 

SLAVE  TRADE. 

Vol.  III.  542. 

STATUTES  OF  CHARITABLE   USES 

Vol.  ill.  642. 
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STATUTES  OF  LIMITATIONS. 

1.  Vol.  I?!.  542. 

2.  Limitations  of  actions. 

STATUTES  OF  STATES. 

1.  Construction  of  state  laws. 

2.  A  case  was  admitted  to  be  essentially  the  same  with  that  of  Gardner 

01.  Collinii,  2  Peters,  68 ;  but  the  counsel  for  the  plaintiff  relied  on  evi- 
dence adduced  to  show  a  settled  judicial  construction  of  the  act  of  the 
legislature  of  Rhode  Island,  relative  to  descents,  different  from  that 
which  had  been  made  in  this  court.  *<  The  court  is  not  convinced  that 
the  construction  of  the  act  which  prevails  in  Rhode  Island  Is  opposed  to 
(hat  which  was  made  by  this  court."  Saundenvs.  Gould,  Vol.  IV. 
892. 
8.  Construction  of  the  act  of  the  legislature  of  Maiyland  of  1721,  which 
authorises  (he  descent  to  alien  heirs  of  lands  held  by  aliens  under  "  deed 
or  will,**  id  that  part  of  the  district  of  Columbia  which  was  ceded  to 
the  United  States  by  the  state  of  Maryland,  ^ratt  ys.  ^aU. 
Vol.  IV.  898. 

STATUTES  OF  THE  UNITED  STATES. 
1.  Priority  of  the  United  States. 
2  City  of  Washington. 

SUABILITY  OF  STATES. 

Vol.  in.  542. 

SUPREME  COUlRT  OF  THE  UNITED  STATES. 

Vol.  in.  642. 

TAXES  AND  TAXATION. 

1.  Corporation. 

2.  Lands  and  land  titles. 

3.  The  official  tax  books  of  the  corporation  of  Washington,  made  up  by  (he 

rogis(er  from  (he  original  rctunis  or  lists  of  (he  assessors  laid  before  the 
court  of  appeal!*,  he  bcin^  empowered  by  the  ordinances  of  the  co'rpo- 
ration  to  correct  the  valuations  made  by  the  assessors,  are  evidence; 
and  it  is  not  required  that  the  as.«Cii«or's  original  lists  (hall  be  produced 
in  evidence,  (o  prove  the  assessment  of  the  taxes  on  real  estate  in  the 
city  of  Washington.  Ronkendorf*  vs.  Taylor's  LesMC.  Vol.  IV.  849. 
In  an  ex  parte  proceeding,  as  a  sale  of  land  for  taxes  under  a  special 
authority,  great  strictnesss  is  required. .  To  divest  an  individual  of  his 
property  agninot  hh  consent,  every  substantial  requisite  of  the  law  must 
he  complied  with.  No  presumption  can  be  raised  in  behalf  of  a  col- 
lector who  fells  real  estate  for  ^taxes  to  cure  any  radical  defect  (n  bis 
piucccfUug* ;  and  the  proof  of  regularity  devolves  upon  (he  person  who 
claims  under  the  collec(or*fl  sale.     Ibid. 

&.  Proof  of  thjB  regular  appointment  of  the  assessors  is  not  necessary.  They 
acted  undet  thQ  authority  of  the  corporafion,  and  the  highest  evidence 
of  this  fact  is  the  sanction  given  to  their  returns.    IHd, 

6  The  act  of  congrcsf,  imder  which  the  lot  jn  the  .city  of  Washington  in 
conirovpr^y  was  »old,  required  that  -public  notice  of  (he  time  and  place 
of  sale  of  Iota  the  proppny  <>fnon- residents,  should  be  given*  by  ad- 
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▼«rtifing  **  once  a  week**  lo  some  newspaper  in  llie  city.  Tor  three 
months.  Notice  of  the  sale  of  the  lot  in  controYersy  was  published 
for  three  months ;  but  in  the  coarse  of  that  period,  eleven  days  at  one 
time,  at  another  ten  days,  and  at  another  tight  days  transpired  in  suc- 
ceeding weeks,  between  the  insertions  of  the  advurtiseniont  in  the 
newspapers.  **  A  weeic"  is  a  definite  period  of  lime,  commencing;  on 
Sunday  and  ending  on  Saturday.  The  notice  was  published,  ^londay, 
January  6tb,  and  was  omitted  until  Saturday,  January  l^th,  leaving 
an  interTal  of  eleven  days.  Still  the .  publlcaiioii  on  Saturday  wa« 
within  the  week  preceding  the  notice  of  the  6th;  and  tliU  was  suffi- 
cient. It  would  be  a  most  rigid  construction  of  the  act  of  congress, 
justified  neither  by  its  spirit  nor  its  language,  to  say  that  thi^  notice 
must  be  published  on  any  particular  day  of  a  week.  If  published 
once  a  week  for  three  months,  tlic  law  is  compiled  with,  and  its  object 
efiectuated.    Ibid. 

7.  No  doubt  can  eiist  that  a  part  of  a  lot  maybe  sold  for  taxes, where  thry 

bare  accrued  on  such  part.    Ibid. 

8.  The  lot  on  which  the  taxes  were  assessed,  belonged  to  two  persons  as 

tenants  in  common.  The  jassessment  was  made  by  a  valuation  of  each 
half  of  the  lot.  To  make  a  sale  of  the  interest  of  one  tcnnnt  in  com- 
mon for  unpaid  taxes  valid,  it  need  not  extend  t&  the  interest  of  both 
claimants :  one  having  paid  his  tax,  the  interest  of  the  other  may  well 
be  sold  for  the  balance.    Ibid. 

9.  The  advertisement  purported  to  sell  **  half  of  lot  No.  4,  in  square  No. 

491 ;"  and  the  other  half  was  advertised  in  the  same  manner,  as  belong- 
ing lo  the  other  tenant  in  common.  This  was  not  a  sulficient  adver- 
tisement ;  and  a  sale  made  under  the  same  was  void.    Ibid. 

10.  It  is  not  sufficient  that  in  an. advertisement  of  hnd  for  sale  for  unpaid 
taxes,  such  a  description  is  given  as  woijl<l  enable  the  pe.son  desirous 
of  purchasing  to  ascertain  tlic  situation  of  the  property  by  imjuiry ;  nor, 
if  the  purchaser  at  the  sale  had  been  informed  of  every  <act  necessary 
to  enable  him  to  fix  a  value  upon  the  property,  would  the  salo  be  valid, 
unless  the  same  information  had  been  communicated  to  the  public  ia 
the  notice.    Ibid, 

11.  The  tenth  seetion  of  the  act  of  congress  provides  that  real  property  in 

Washington,  on  which  two  or  more  years*  taxes  shall  be  due  and  unpaid, 
may  be  sold,  &c.  In  this  aection  a  distinction  is  made  between  a  gen- 
er<d  and  a  spedai  tax.  Property  may  be  sold  to  pay  the  former  as  soon 
as  two  years'  taxes  shall  be  doe ;  but  to  pay  the  hitter,  property  cannot 
be  aold  until  the  expiratitm  of  two  yean  vfUr  the  eeeond  years'  tax 
becomes  due.  The  taxes  for  which  the  property  in  controversy  was 
sold,  became  due,  by  the  ordinince  of  the  coipomtion,  on  the  1st  day 
of  January  1821  and  1822.  The  spfctol  Ux  for  paving  was  charged 
against  the  lot  in  1820,  and  became  doe  on  the  first  of  January  1821 ; 
but  the  ground  on  which  it  was  atseaeed  wu  not  KaMe  to  be  sold  for 
the  tax  until  the  1st  of  January  1828.  The  first  notice  of  the  sale  was 
given  on  the  6th  of  December  1822,  nearly  a  month  before  the  lot  was 
liable  to  be  sold  for  the  tpeeial  tax  of  1820.  Held,  that  the  whole 
period  should  have  elapsed  which  was  necessary  to  render  the  lot  liable 
t<^.he  sold  for  the  special  tax,  before  the  advertisement  was  published. 
Ibid. 
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12.  The  power  of  tudng  mooeyed  coq[M>ntioi»  hti  boon  frequently  ezer- 
cited;  and  bae  oever  before,  so  &r  m  is  knoini,  been  resisted.  Its 
novelty,  bowe.er,  furobbes  no  cooclosive  argument  against  it.  The 
Providence  Bank  vs.  Billings  and  Pitthian.    Vol.  IV.  514. 

13.  Tbat  the  taiiog  power  is  of  vital  importance ;  that  it  is  essential  to  the 
existence  of  government ;  are  truths  which  it  cannot  be  necessary  to 
reaffirm.  They  are  acknowledged  and  asserted  by  all.  It  would  seem 
tbat  the  retinquisbment  of  such  a  power  is  never  to  be  assumed.  We 
will  not  say  that  a  state  may  not  relinquish  it ;  that  a  consideration  suf- 
ficiently valuable  to  induce  a  partial  release  of  it  may  not  exist :  but  as 
the  whole  community  is  interested  in  retaining  it  undiminilhed,  that 
community  has  a  right  to  insist  that  its  abandonment  ought  not  to  be 
presumed  in  a  case  in  which  the  deliberate  purpose  of  the  state  to 
abandon  it  does  not  appear.    Bid. 

14.  The  power  of  legblation,  and  consequently  of  taxation;  operates  on  all 
the  persons  and  property  belonging  to  the  body  politic.  This  is  an  ori- 
ginal principle,  which  has  its  foundation  in  society  Usclf.  It  is  granted 
by  all,  for  the  benefit  of  all.  It  resides  in  gqvemment  as  a  part  of  itself; 
and  need  not  be  reserved  where  property  of  any  description,  or  the 
right  to  use  it  in  any  manner,  is  granted  to  bidividuais  or  corporate 
b&dies.    Ibid. 

16.  However  absolute  the  right  of  an  individual  may  be,  it  is  stiU  in  the 
nature  of  that  right  that  it  must  bear  a  portion  of  the  public  burthens, 
and  that  portion  must  be  determined  by  the  legislature.  This  vital 
power  may  be  abused ;  but  the  constitution  of  the  United  States  was 
not  intended  to  furnish  the  correction  of  every  abuse  of  power  which 
may  be  committed  to  the  state  governments.  The  intrinsic  wisdom 
and  justice  of  the  representative  body,  and  its  relations  with  its  constit- 
uents, furnish  tlie  only  security  where  there  is  no  express  contract, 
against  unjust  and  excessive  taxation,  as  well  as  against  unwise  legisb- 
tion generally..  Ibid. 

TIME. 

"A  week**  is  a  definite  period  of  time,  commencing  on  Sunday  and  ending 
on  Saturday.    Bonkendoff  vs.  Totytor's  Lessee.    Vol.  IV.  349. 

TREASURY  STATEMENTS. 
Vol.  III.  543. 

TREATY. 


TRIAL  BY  JURY. 

Vol.  m.  644. 

TRUST  AND  TRUSTEE. 

Vol.  111.  644. 

USURY. 

1.  Vol.  111.  544. 

2.  S.  being  seised  in  fee  of  four  brick  tenements  and  lots  of  ground  in 

Alexandrb,  in  consideration  of  five  thousand  dollars,  granted  to  M.  an 
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aimaUy  or  yetrly  rent  charge  of  five  hundred  dollara,  to  be  leaving  out 
of  and  charged  upon  the  houses  and  ground,  and  covenanted  that  the 
same  should  be  paid  to  M.^his  heiis  and  assigns  for  ever  lhereaf|er,  with 
the  right  to  distrain  in  case  of  non-payment  of  the  same.  In  the  deed 
granting  the  rent  charge,  M.  the  grantee  covenanted,  that  at  any  time 
after  five  years,  on  the  payment  of  five  thousand  dollars  with  all  arrears 
of  rent,  be,  M.,  would  release  the  said  rent  icharge,  and  the  same  should 
cease.  S.  covenanted  to  keep  the  buildings  in  repair,  and  that  he  woum 
have  them  fully  insured  against  fire,  and  assign  the  policy  of  insurance 
for  the  protection  of  M.,  the  money  from -the  insurance  to  be  applied  to 
the  rebuilding  or  repairing  the  houses,  if  destroyed  or  injured  by  fire. 
Afterwards,  S.,  by  de^d  of  bargain  and  sate,'conveyed  to  L.,  the  plain- 
tifi*  in  error,  the  houses  and  lots  of  ground  subject  to  the  payment  of  the 
rent  to  M.,  who  since  the  ^me  conveyance  has  been  seised  of  the 
same.  The  rent  being  unpaid,  M.  levied  a  distress  for  the  same,  and  L. 
brought  replevin;  and  the  defence  to  the  daiiA  for  rent  set  up  to  the 
avowry  was,  that  the  transaction  was  usurious,  and  the  deed  granting 
the  rent  charge  was,  by  the  laws  of  Virginia,  absolutely  void.  The 
statute  of  Virginia  of  1793  provides,  that  no  person  shall  take,  directly 
or  indirectly,  more  than  sii  per  cent  per  annum  on  loans  of  money  or 
for  forbearance  for  one  year ;  and  it  declares  that  all  bonds  and  other 
instruments  for  a  greater  amount  of  interest  shall  be  utterly  void. 
Uo^v:  Seott,    Vol.  IV.  205. 

8.  The  requisites  to  form  an  usurious  transaction  are,  1.  A  loan  either  ex- 
press or  implied.  2.  An  understanding  that  the  money  lent  shall  or 
may  be  returned.  8.  That  a  greater  rate  of  interest  than  is  allowed  by 
the  statute  shall  be  paid.  The  intent  with  which  the  act  is  done  b  an 
important  ingredient  to  constitute  this  offence.    Jhid, 

4  An  ignorance  of  the  law  will  not  protect  a  party  from  the  penalties  of  usuiy, 
where  It  is  committed ;  but  where  there  was  no  intention  to  evade  the 
law,  and  the  facts  which  amount  to  usury,  whether  they  appear  upon 
the  face  of  the  contract  or  by  other  proof,  cab  be  shown  to  have  been 
the  result  of  mistake  or  accident,  no  penalty  attaches.    Jbid. 

5.  The  act  of  usury  has  long  since  lost  that  deep  moral  stain  which  was 

formerly  attached  to  it ;  and  is  now  generally  considered  only  as  an 
illegal  or  immoral  act,  because  it  is  prohibited  by  law.    Ibid, 

6.  If  the  court  were  in  this  case  limiied  by  the  pleas  to  the  words  of  the 

contract,  and  It  purported  to  be  a  purchase  of  an  annuity,  and  no  evi- 
dence were  adduced  giving  a  different  character  to  the  transaction ;  the 
argument,  that,  though  the  annuity  may  produce  a  higher  rate  of  inte- 
rest than  six  per  cent  upon  the  consideration  paid  for  it,  as  it  was  a  pur- 
chase it  was  legal,  would  be  unanswerable.  An  annuity  may  be  pur- 
chased like  a  tract  of  land  or  other  property ;  and  the  inequality  of  price 
vfill  not  of  itself  make  'the  contract  usurious.  If  the  inadequacy  of 
consideration  be  great  in'  any  purchase,  it  may  lead  to  suspicion;  and 
'  connected  with  other  circumstances,  may  induce  a  court  of  chancery 
io  xelieve  against  the  contract.    Und. 

7.  In  this  case  five  thousand  dollars  were  paid  for  a  ground  rent  of  five 

hundred  dollars  per  annum.  This  circumstance,  although  ten  per  cent 
be  received  on  the  money  paid,  does  not  hiake  the  contract  unlawinl. 
If  it  were  a  bona  fide  purchape  of  an  annuity,  there  i<>  an  end  of  the 
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qotttlon ;  and  ibe  condition  which  givos  the  option  to  the  Tender  to 
reporchMe  the  rent,  by  paying  the  five  thouiand  dollars  after  the  lapae 
of  five  yeart,  would  not  invalidate  the  contract.  The  right  to  re-por- 
chaae,  at  alao  the  inadeqoacy  of  price,  would  be  cbcunwtanccfl  for  the 
conaideration  of  a  jury.  Ibid. 
8.  The  purchaae  of  an  annuity,  or  any  other  device,  used  to  cover  an  use 
rioua  transaction,  will  be  unavailing.  If  the  contract  be  infected,  with 
usury,  it  cannot  be  enforced.  Ihid, 
9«  If  a  party  agree  t6  pay  a  specific  sum  exceeding  the  lawfiil  inlerait, 
provided  he  do  not  pay  the  principal  by  a  day  certain,  it  is  not  isttry. 
By  a  punctual  payment  of  the  principal,  he^  may  avoid  the  payment  of 
the  sum  stated,  which  is  considered  as  a  penalty.  Where  a  loan  ia 
made,  to  be  returned  at  a  fixed'day,  with  more  than  the  legal  nie  of 
interest,  depending  on  -a  casualty  which  haxards  both  principal  and 
interest,  the  contract  is  not  usurious;  but  where  the  inteiest  only  is 
hazarded.  It  is  usury.    Ibid* 

10.  All  the  material  facts  to  constitute  usury  are  found  in  the  aecond  plea. 
It  states  a  corrupt  agreement  to  loan  the  money  at  a  higher  rate  of  in- 
terest than  the  law  allows.  That  the  money  ^as  advanced,  and  the 
contraot  executed  according  to  such  agreement.  That  on  the  return 
of  the  principal  with  the  full  payment  of  the  rent,  after  the  lapse  of 
five  years,  the.  annuity  was  to  be  released.  The  amount  agreed  to  be 
paid  above  the  legal  interest  for  the  forl>earance  is  not  expressly  averred, 
but  the  focts  are  so  stated  in  the  plea  as  to  show  the  amount  with  cer- 
tainty. Five  hundred  dollars,  under  cover  of  the  annuity,  were  to  be 
paid  annually  for  the  forbearance  of  the  five  thousand  dollars ;  making 
an  annual  interest  of  ten  per  cent.  These  facts,  uncontradicted 
as  they  are,  amount  to  usury.  It  is  evident  from  this  statement  of 
the  case,  that  the  annuity  was  created  as  a  iheana  for  paying  the  Interest 
until  the  principal  should  be  returned,  and  as  a  disguise  for  the  transac- 
tion. Such  is  the  legitimate  inference  which  arises  bom  the  fiicts 
stated  in  the  plea.    Ibid, 

11.  The- principle  seems  to  be  settled,  that  usurious  securities  are  not  only 
void,  as  between  the  original  parties,  but  the  illegality  of  their  inception 
affects  them  even  in  the  hands  of  third  persons,  who  are  entire  strangers 
to  the  transactions.  A  stranger  must "  take  heed  to  his  assurance  at  his 
peril  ;*'  and  cannot  insist  on  his  ignorance  of  the'corrupt  contract,  in 
support  of  his  claim  to  recover  upon  a  security  which  originated  in 
usury.    Ibid. 

12.  In  the  case  of  D'Wolf  v$.  Johnson,  10  Wheat.  867,  the  first  mortgage 
being  executed  m  Rhode  Island  in  1816,  waa  not  uaurious  t»y  tlie  laws 
of  that  state ;  and  the  second  mortgage  executed  in  Kentucky  in  1817, 
being  a  new  contract,  was  not  tainted  with  usury.  The  question, 
therefore,  whether  the  purchaser  of«  an  equity  of  redemption  can  ahow 
usury  in  the  mortgage  to  defeat  foreclosure,  was  not  involved  in  that 
case.    Ibid. 

18.  The  law  of  Virginia  having  declared  that  a  contract  infected  by  usury  is 
void ;  and  by  the  deed  from  9*  to  M.,  a  right  to  enter  on  the  premiaes 
and  distrain  for  the  rent  being  chiimed  under  a  deed,  which,  upon  tlie 
admiasions  in  .he  pleadings,  is  usurious ;  and  the  premises  upon  which 
'he  distress  was  made,  being  heM  by  L.  under  a  conveyance  from  S. 
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L.  may  fet  up  the  defenee  of  usury  in  the  deed,  againtt  the 
lemedy  ueerted  by  M.  under  the  deed.    JHd. 

VENDOR  AND  VENDEE. 
Vol.  III.  645. 

VIRGINIA  LAND  TITLES. 

Vol.  HI.  546. 

WILLS  AND  TESTAMENTS. 
Vol.  III.  646. 

WRIT  OF  ERROR. 
Vol.  III.  646. 

WRIT  OF  RIGHT. 
Vol.  III.  64(t 


THE  END. 


ERRATTTM  IN  VOL.  II. 
Page  a06»  line  10,  fit  pieeumptiTe,  reoil  pre-empti?e 

ERRATA  IN  VOL.  III. 

Ptge  169,  line  87,  insert  such  h^are  a  character. 

Page  161,  line  20,  fir  could  read  would. 

I^ge  188,  line  6,  fitr  established  rend  overruled. 

Pages  244,  2*16.    The  sUteioent  of  iacls  should  have  preceded  the  opmlon  of 

the  court ;  and  was  not  originally  incorporated  in  it,  although  drawn  op  by 

the  judge  who  delivered  tho  opinion. 


^ 


